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THEFT, PILFERAGE, NONDELIVERY, BREAKAGE, ETC., OF EX- 
PORT AND IMPORT SHIPMENTS. 



Subcommittee of the Committee on the 

Merchant Marine and Fisheries, 

House of Representatives, 
Washington^ Monday^ July 18^ 1921, 

The subcommittee met at 10 o'clock a. m., Hon. Frederick R. Lehl- 
bach (chairman) presiding. ' 

Mr. Lehlbach. The reason this committee determined to hold this 
hearing and issued the invitation that it did, is as follows : Judging 
from representations made to this committee, losses through theft, 
pilferage, breakage, and other damage, and nondelivery have reached 
abnormal proportions in American commerce within recent years. 
Such losses, moreover, seem to be increasing rather than diminishing. 
It is alleged that with respect to certain of our foreign markets, in- 
surance rates for this type of hazard have increased until they ex- 
ceed those charged for all of the ordinary marine risks combined; 
that during the past 12 months such rates have increased frpm 100 
to 300 per cent and even more, depending upon the market under 
consideration ; that the problem is not confined to a limited number 
of our foreign markets, but extends to practically every foreign mar- 
ket to which our goods are sent 'f that various important insurance 
com,panies, despite the high rates, have already withdrawn from this 
field of insurance as regards certain important markets and that 
others are contemplating similar v action in the near future unless 
conditions improve ; and that many, if not most underwriters, when 
accepting the theft, breakage, and nondelivery hazard, agree to pay 
not more than 75 per cent of any claim, the merchant being obliged 
to assume the balance of the loss. Complaint has been made to the 
effect that there has been a distinct tendency on the part of water 
carriers, during the last few years, to assume only a nominal liability 
for negligence under their bills of lading, and at times to expressly 
exempt themselves from all liability for theft, breakage, and non- 
delivery. 

Present conditions, if the allegations referred to are correct, would 
seem to indicate the existence of an intolerable economic waste which 
calls for united effort toward correction at the earliest possible date. 
It is the purpose of these hearings to bring out the facts with re- 
spect to (1) the approximate extent of loss through theft, breakage, 
and nondelivery; (2) the bearing of such loss upon this country's 
position in the world's competitive markets; (3) the causes of such 
loss, and (4) the remedy, or combination of remedies, best adapted 
to serve as a solution of the difficulty. 
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6 THEFT, ETC., OF EXPORT AND IMPORT SHIPMENTS. 

To a large extent the question is world-wide. But our leading 
competitors, it seems, have already undertaken to investigate the 
subject and to eliminate the causes of the trouble. It seems clear 
that we should keep pace with our competitors in working out a 
solution. The nation that effects a substantial improvement is likely 
to be at a decided advantage in foreign markets as compared with 
countries which neglect the matter and continue to operate under 
present conditions of waste. The problem is strategically associated 
with the development of our foreign trade opportunities and the 
maintenance of an American merchant marine. But even ignoring 
the vital element of foreign competition, it is clear that such waste 
should not be tolerated longer than is absolutely necessary. 

The committee desires to hear all sides of this question. It has 
therefore expressed a desire to have the several interested groups — 
underwriters, shippers, and ship operators, through their representa- 
tives — give their statement of facts and their recommendations as to 
the most practicable manner of dealing with the problem. The com- 
mittee felt that it would be advisable to have the several interested 
groups present their respective cases separately, the underwriters 
appearing first, next the shippers, and then the ship operators. It 
is the desire of the committee to hear every group fully. The method 
of procedure indicated was simply adopted in the interest of clear- 
ness and economy of time. 

I would say, further, on behalf of the committee that there are a 
large number of witnesses who have expressed their willingness to 
be present, to testify to the facts, and to express their opinions. We 
have Quly a limited time in which to conduct this hearing. This 
hearing must close on Wednesday. In order that all may have full 
opportunity to be heard, in the interest of expedition and in the 
interest of orderly procedure, witnesses will not be questioned nor 
will their testimony be commented on by other witnesses or spectators 
who may be present. Criticism \)r questioning witnesses will be 
strictly reserved to the members of the committee themselves. 
Should any statement of fact be made, or an opinion or view ex- 
pressed, which does not accord with the views of others who are 
present, they, in their own time, will have full opportunity either 
to contradict an alleged fact or dissent from the opinions expressed, 
but they may not interrupt witnesses on the stand. 

The first witness to be heard will be Mr. Rush. Before you pro- 
ceed with your statement, Mr. Rush, will you state, fully, your occu- 
pation and your connections with whatever interests may be con- 
cerned in this examination. 

STATEMENT OF MR. BENJAMIN BUSH, PHILADELPHIA, PA., PBESI- 
DENT OF THE INSURANCE CO. OF NORTH AMERICA. 

Mr. Rush. My name is Benjamin Rush. I reside in Philadelphia. 
I am president of the Insurance Co. of North America. I am also 
chairman of the American Marine Insurance Syndicates of New 
York. 

Mr. Chairman and gentlemen of the committte, I have prepared a 
paper here, thinking it would save your time and my own if I had 
it ready to file at the proper moment. With your permission, I 
would like to read it now. 
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Although I appear before you this morning as a representative of 
a marine insurance company, I want to emphasize the fact that the 
question we are considering, namely, the heavy drain on commerce 
which now exists owing to the prevalence or losses due to theft, 
pilferage, breakage, and nondelivery of goods intrusted to common 
carriers both by land and sea for transport either within the United 
States. or between the United States and foreign countries, is only 
incidentally an insurance matter. 

It should be considered as a matter which affects all merchants 
and shippers of goods in the United States and through them every 
purchaser and user of goods and commodities in the country. 

The position which the insurance companies hold in reference to 
these losses is merely that they are, so to speak, on the firing line— 
they are the people to whom claims for these losses come, and they 
are therefore the people who are competent .to testify as to the nature 
and cause of these losses ; their extent so far as their own individual 
experience shows and as to the methods which should be adopted 
to do away with them. 

Speaking now as president of the Insurance Co. of North America, 
I would like first and foremost to call your attention to the growth 
and increase of losses due to theft and pilferage as shown by the 
records of this company. I would call your attention to the follow- 
ing statement, which applies to marine cargoes over ai five-year 
period. By marine cargoes I mean merchandise of all sorts and de- 
scription snipped to and from the United States primarily by 
steamer or motor vessel. 

The statement shows that in 1916 the net losses paid by this com- 
pany for theft and pilferage were $35,574.29, or a theft loss per- 
centage to premium of 3.8 per cent. In 1917 it was $78,064; per- 
centage of loss, 6 per cent. In 1918 it was $108,839, again a per- 
centage of loss of 6 per cent. In 1919 it was $332,041 ; percentage 
of loss of 15 per cent. In 1920 it was $1,027,414; percentage of loss, 
27 per cent. And for the first four months of the present year it 
was $411,348 ; percentage of loss of 41 per cent. 

(The statement in fi3l is as follows:) 

Marine cargoes for five years. 



1916 

1917 

1918 

1919 

1920 

1921 (first 4 months) 



Net 
premium. 



$1,139,663.99 
1,324,926.35 
1,830,344.39 
2,160,437.50 
3,829,382.97 
996,623.15 



Net losses. 



$1,068,599.04 
1,177,235.62 
1,159,546.82 
1,417,758.69 
3,640,301.44 
95.5,455.31 



Per 
cent. 



95 
90 
63 
65 
96 
93 



Net theft 
losses. 



$35, 574. 29 
78,064.53 
108,839 19 
332,041.43 
1,027,414.20 
411,348.27 



Theft 

loss to 

premium. 



Per cent. 

3.3 

6.0 

6.0 

15 

27.0 

41.0 



Theft 

loss to 

entire 

loss. 



Per cent, 

3.0 

6.8 

8.5 

27.0 

28.0 

43.0 



The above figures do not include automobile, *cotton, Inland marine, lalse, hull, war. 

Note. — The " theft losses ** are already included m the " net loss " figures. Net pre- 
miums are gross less returns and commissions. Net losses are gross less salvages. 

The exclusion from these figures of automobile, cotton, inland marine, etc., does not 
Imply that there are no theft losses on these classes of insurance. There are plenty of 
them. The above figures are intended to show the increase in ratio of theft losses on 
ocean-going general merchandise of all kinds other than cotton. Of 'course, many of these 
Idnds of merchandise such as iron ore, pig iron, hemp, jute, etc., have comparatively 
small theft losses which would of course increase the percentages on the remaining classes 
of merchandise. 
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Mr. Bush. I shall speak later regarding the losses as shown by 
onr experience on business shipped principally by rail within the 
confines of the United States. 

I desire to call to your attention the increasing amount of these 
losses from year to year, and particularly the increasing percentage, 
and to ask the c^uestion, If last year one insurance company paid 
losses by theft pad pilferage amounting to over $1,000,000, how much 
was the loss paid by all insurance companies, and how much was the 
total loss from various causes sustained by everybody ? 

It certainly runs into many millions of dollars, and constitutes a 
heavy drain on the fabric of our economic situation. 

As a rough index of how these heavy losses have been reflected in 
the increased rates charged by insurance companies to their policy 
holders, I beg to make the following statement : 

Not many years ago the loss by theft was comparatively slight, so 
much 90 that 10 or 12 years ago it was included in marine insurance 
policies for a nominal premium, practically thrown in for nothing, 
so to speak. 

Thus, 10 years ago this company was able to insure general mer- 
chandise against theft and pilferage to and from the United States 
and the United Kingdom by first-class line steamers at a rate of, say, 
2J cents; to-day our rate is 12J cents for the kinds of merchandise 
least subject to theft and pilferage, and from there it runs up on 
merchandise shipped xmder what is known as the "released bill of 
lading " as high as 2 per cent, while under a full bill of lading the 
rate for the first group of merchandise would be 5 cents, and for the 
highest rated group of merchandise, 40 cents. 

I submit a statement of rates herewith to cover losses caused by 
theft and pilferage, which were those charged by this company in 
March last, in reference to which I would say that since that date 
we have practically declined to insure against theft and pilferage on 
goods going to Latin America, by which I mean from the Mexican 
border to Cape Horn, including Cuba, San Domingo, Hayti, and 
certain other islands in the West Indies. 

The statement also shows our classification of goods based on our 
experience of the theft and pilferage hazard. Thus class 4, begin- 
ning "Embroideries, hosiery, ribbons, leather," etc., is the class 
which we think is stolen most freely and readily, and so on down to 
class 1, which would include such articles as iron ore, steel rails, 
fireproof safes, bales of cotton, and other articles which thieves gen- 
erally find it hard to get away with, although, as a matter of fact, 
they are stealing pig iron and steel rails in some South American 
ports at present. 

One glance at this schedule will, I think, indicate to your commit- 
tee the very heavy drain, which is imposed on commerce, which is 
called upon to pay such rates, and of the extreme necessity and 
urgency of the adoption of methods which will enable insurance com- 
panies to reduce them to the nominal rates which prevailed com- 
paratively recently. , , . , ^ u- u 

I would also like to state that even at the high rates which are 
charged this company has not made a profit on its theft insurance, 
and was obliged, as stated above, to retire from theft insurance to 
all Latin- American countries on account of the heavy clauns which 
it was called upon to pay. 
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One more word of explanation, the letter " R " at the head of the 
column stands for " released bill of lading," while the letter " F " 
stands for " full bill of lading." 

A released bill of lading is one in which the liability of the carrier 
has been limited by virtue of an agreement with the shipper, and a 
full bill of lading is one in which the carrier assumfes full legal re- 
sponsibility for the goods which he carries. 

The mere money extent of the loss and its drain on commerce is 
bad enough^ but the moral effect on those who are engaged in com- 
merce and m the transportation of the property of others is still 
worse. 

Theft and pilferage arc now considered to be a just and proper 
perquisite by some of the employees of common carriers, longshore- 
men, customhouse employees, and others in Latin-American coun- 
tries, who come in contact with the transportation of goods. 

The thieves, I am pretty sure, are thoroughly organized. 
^ A few illustrations may be of interest to the committee : 

I am informed that not so very long ago the New York & Cuba 
Mail Steamship Co.j in a very laudable attempt to reduce losses due 
to them and nondelivery on merchandise intrusted to their care for 
transportation between the United States and Cuba, stationed their 
officers in every hatch and gangway to supervise the unloading of 
cargoes in Cuban ports and to search any longshoremen who ap- 
peared to be attempting to convert cargoes by Ward Line vessels to 
his own use. 

Within 24 hours they were advised by a representative of the long- 
shoremen in Cuba that unless this supervision was removed and the 
longshoremen were allowed to have free and unsupervised access 
to the cargoes which they were unloading a strike would be called 
against the New York & Cuba Mail Steamship Co. 

Another instance is submitted herewith: 

A prominent firm of shoe manufacturers in New England were 
thoroughly alarmed by the increase in theft and pilferage on their 
shoes, which were exported principally to Eurojpe. 

The claims continued to increase in frequency and amount, and 
their rates of premium increased in mathematical ratio. Every 
kind of method was taken to increase the security of the packages in 
which their shoes were shipped, with absolutely no result. The 
thefts steadily continued. Finally the firm decided that they would 
ship all their right-hand shoes on one vessel and their left-hand 
shoes on another and subsequent vessel. This stopped the thefts for 
just about long enough for information to be sent from the other 
side back to the United States, whereupon the thefts again recom- 
menced, clearly indicating that the thieves on the other side had 
some kind of an arrangement whereby they could steal left-hand 
shoes from one vessel and right-hand shoes from another vessel and 
put them together again with sufficient accuracy to sell them or other- 
wise dispose of them in a foreign market. As a matter of fact, it is 
extremely difficult at the present time to insure boots and shoes with 
any insurance company except at prohibitive rates, and thus a large 
and important domestic industry is threatened with extinction 
unless means be found of arresting and punishing the thieves who 
are preying on this business. 
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That a good proportion of this theft is controllable is indicated by 
the following fact : 

A prominent oflScial of a steamship company was greatly exercised 
over the heavy thefts which were made on merchandise intrusted 
to his steamer line on merchandise to Philadelphia,. especially so on 
valuable drugs. Packages which appeared to be absolutely un- 
tampered with, when opened up at the consignee's office, would have 
their contents abstracted in whole or in part and an equivalent 
weight of bricks, stones, or other foreign matter substituted, so that 
the packages would appear to be all right, while the condition of the 
cases apparently showed no signs of tampering with. These two 
facts indicate that ample opportunity was enjoyed by the thieves to 
handle these cases scientifically — opening them up without damage, 
noting the weights, and then abstracting the contents and inserting 
the full weight of worthless material, and resealing the case ready 
for delivery. 

The use of detectives apparently was useless to ascertain who weije 
the thieves, and the thefts did not stop until the official of the steam- 
ship company above referred to called together his entire staff of 
dock men, masters of vessels, etc., and told them that if the thefts 
did not stop forthwith everyone of them would be discharged and a 
new force engaged. 

The conditions recited then promptly stopped, thus proving that 
the thefts occurred while in the hands of the employees of that com- 
mon carrier. 

These illustrations could be multiplied ad infinitum, but there will 
be many representatives of shippers, exporters, and importers, who 
will be prepared to testify before this honorable committee as to their 
own experience. 

What I, as an insurance man desire to do particularly, however, is 
to call to the attention of the committee the causes which, in my 
opinion, have brought about the present deplorable state of affairs, 
and the remedies which should be adopted to terminate them. 

The first cause is, of course, the general wave of lawlessness now 
existing in most countries affected by the Great War (this applies 
not only to losses on merchandise entrusted to common carriers, but 
to the thefts and robberies which are now so prevalent). 

This will have to be handled by a fearless and impartial ad- 
ministration of justice unadulterated by sentimentalism and sym- 
pathy,' but the principal cause, in my mind, of the losses sustained by 
merchants, who entrust their goods to common carriers for trans- 
portation, is due to the frequent diminishing of the legal liability 
of the carrier for proper care and custody of merchandise entrusted 
to him by reason of legislative decisions and/or statutory enactments 
authorizing and/or upholding what is known as the " released bill 
of lading." 

A released bill of lading is one in which the liability of the carrier 
has been limited by virtue of an agreement with the snipper. 

A full bill of lading is one in which the carrier assumes complete 
legal responsibility for the goods he carries. 

At common law the liability of a carrier covers every hurt or in- 
jury to the goods he carried, unless caused by the act of God, the 
public enemy, or their inherent nature. This liability was imposed 
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upon the carrier because the shipper parts entirely with the posses- 
sion and control of the goods and knows nothing of what takes place 
during their carriage, while the carrier upon the other hand knows 
or has the means of knowing everything which befalls them, and 
if they be lost or damaged, how the loss or damage occurred. Such 
rule has the great merit of simplicity, and is perfectly reasonable 
because the carrier can charge a rate commensurate with the risk he 
assumes and it was a}id still is wise public policy to hold the carrier 
to strict accountability. Doing so increases his care and the care of 
his servants in the course of transportation, and generally increases 
the efficiency of the carrier's business. 

In the course of time, however, this simple rule of the common 
law has been modified by statutes and judicial decisions, and the 
carrier's liability reduced or entirely eliminated under certain con- 
ditions. For example, a carrier was permitted to make an agreement 
with the shipper limiting the carrier's lossses to those of which he 
had received notice within an agreed upon time, or to an agreed upon 
value put upon the goods in consideration of their carriage at a low 
rate of freight, or that suits against the carrier must be brought 
within a limited time after deliver^^. 

These statutes and decisions have had a far-reaching effect upon 
the carrier's liability and upon the safe and profitable conduct of 
commerce. 

Whatever justice there may have been in the original arguments 
that brought these statutes and decisions into being, as a matter of 
practical result the remedy has proved worse than the disease it was 
designed to cure. 

As heretofoi'e recited, in recent years there has been a vast amount 
of theft and pilferage by carriers' employees, or permitted through 
their negligence, so that the losses upon this account hj^ve assumed 
enormous proportions, and the carriers have taken advantage of the 
clauses in their bills of lading to protect themselves against these 
losses, which has i-esulted in their falling solely upon the shipper or 
the underwriter. A wise public policy should at once be invoked to 
alter these conditions and restore, as far as practicable, the general 
rule of the common law so as to secure and maintain the highest 
standard of honesty and integrity, whether by land or water. 

The practical result of the legalizing of the released bill of lading 
has been that the carrier has quoted a rate of freight which makes it 
obligatory upon the shipper to ship certain kinds of goods under 
released bill of lading, because if he does not do so in many cases he 
can not compete with other shippers in a similar line of business 
who avail themselves of its provisions, while the carrier on his part 
having insisted upon a valuation of merchandise entrusted to his 
care by the shipper, which valuation is entirely inadequate and bears 
no actual relation to the actual value of the property entrusted to him 
for transportation, has actually succeeded in doing what the law 
expressly denies him the right to do, namely, to esca])e his legal 
liability for his wrongful act, or the wrongful act of his servants. 
The result of this is that the caiTier fails to protect the merchandise 
entrusted to him for carriers against damage or loss; he fails to 
exercise due diligence in its prompt transportation and delivery, 
and, as a result losses, due to pilferage, theft, and non-delivery, have 
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increased and are increasing by leaps and bounds, and have reached a 
point where they seriously menace the ability of merchants to do 
business or to ship their goods to or from ports and places in the 
world with any reasonable security that the merchandise they have 
shipped will be delivered at its destination. 

II has become to the best interests of the carriers employees, 
when the goods are injured, to report them as lost, and when they are 
stolen to report that they have no knowledge what has become of 
them. A merchant may ship a case of goods worth $2,000, under a 
released bill of lading, which he is compelled to accept by reason 
of competitive conditions, and in which the goods are valued at 
$100. They fail to arrive at destination, or are even stolen by the 
carrier's agent, and the merchant's only recovery against the carrier 
is the agreed-upon valuation. This the carrier may pay, and then 
if the goods turn up sell them at auction and receive therefor many 
times the amount paid the shipper. His dishonest agents may put 
this difference in their pockets without redress upon the part of the 
shipper; ifirst, because he would not discover the fraud; or second, 
because he has already accepted in full satisfaction a pajmient for the 
limited value and makes no further inquiry or demand. 

Surely such a condition is contrary to every public policy and 
ought to be changed, and that speedily. Carriers should not be per- 
mitted to contract for exemption from any responsibility beyond that 
imposed by the common law .unless such exemption is just and 
reasonable. They should not be peiTuitted to contract in any form, 
directly, or indirectly, for exemption from responsibility for their 
own negligence or the negligence o^ their servants. The bill of lad- 
ing which the merchant is given should be uniform in terms, brief 
in language, and clear and distinct with respect to the rights of both* 
carrier and ehipper. 

Let me explain a little more fully the processes which have brought 
about the present dereliction of duty on the part of many common 
carriers in failing to adequately care for and protect the property 
entrusted to their charge for transportation : 

Ordinarily, as above recited, when the carrier received goods 
from a merchant for carriage to some other country or place he had 
to deliver those goods in like sound condition or else he had to show 
that their loss was not due to any neglect of himself or his em- 
ployees. In other words, he was made an insurer of those goods 
except as against the act of God or the public enemy. The reason 
for this is when the merchant shipped his goods he parted with all 
ability to care for or supervise them, and entrusted that responsibility 
to the carrier, who was in a position to care for them, as they were 
in his (the carrier's) custody, subject to his control. 

In Great Britain, however, always jealously anxious to foster her 
merchant marine, a practice grew up, and gradually developed, 
which provides that shippers of goods and the carriers might agree 
between them that the carriers should not be responsible^ either in 
whole or in part, for their own delinquencies, and such agreements 
were upheld by the courts. Thus the carrier could insist on an 
agreed valuation of the merchandise intrusted to his care which was 
very much less than its actual value, and in the event of loss the 
carrier would only pay such agreed upon valuation. 
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It was also held to be legal to agree upon a very restricted period 
for the giving of notice of loss. In many cases notice of loss had 
to be given before the goods were removed from the dock. You 
can readily see that it is impossible in many instances for a merchant 
to comply with such a provision. 

.Specifications were also introduced in the bills of lading that the 
carrier should have the benefit of any insurance which the shipper 
might have effected on his goods. Thus in effect the common car- 
rier confiscated to his own use the protection which the assured had 
paid for. 

Also, the common carrier was allowed to accept bills of lading of a 
connecting common carrier which might be totally different in terms 
from tlie contract which he, himself, had made with the shipper, 
thus even if a shipper of goods had succeeded in securing a proper 
shipping docimient from his common carrier to whom he had in- 
trusted nis goods, such common carrier might turn them over to a 
connecting common carrier, and make any bargain he pleases with 
him, and if a loss occurred to the goods while in the custody of such 
connecting common carrier, the shipper might succeed only to the 
rights granted by such connecting common carrier, which might be 
very much less than those which he contracted for with the common 
carrier with whom he had originally made his contract. 

In other words. Great Britain held to the theory that two parties 
were at liberty to make pract.icaily any contract they pleased regard- 
ing the transportation of merchandise by her ships. It being, I 
presume, the idea of the public authorities in Great Britain that by 
reducing the liability imposeid upon her shipping to the smallest 
possible amount she would foster the growth of her mercantile 
marine. 

That this fact has proved to be erroneous is indicated by the report 
of the Imperial Commission on Bill of Lading Reforms, which has 
just been held in England, copy of which I attach hereto, from 
which you will note it is found that the present conditions regard- 
ing theft and pilferage on board many English ships are very bad, 
and a recommendation is made that the liability of the shipowner be 
increased. 

It has always seemed to me that the theory proceded on by 
England was totally wrong, and that if any nation desired to build 
up its mercantile marine it could not do better than insist that its 
ships should assume full responsibility for life and property in- 
trusted to her for transportation. 

To do so would, in my opinion, give her a heavy competitive ad- 
vantage over the ships of another nation which applied the limited 
liability theory. 

In the United States this theory of limited or reduced liability 
on the part of the carrier was not approved of for many years, but 
gradually the decisions of the courts in this country tended to confirm 
more and more the English decisions on this point. 

In order to reaffirm the wise doctrine that the common carrier 
should be held as an insurer except as against the acts of God and 
the public enemy, and specifically to prohibit the bartering away 
of the rights of the shipper by so-called special contracts between 
the shipper and the carrier. Congress passed what is known as the 



14 THEFT, ETC., OF EXPORT AXD IICPORT SHIPMENTS. 

Barter Act of February 13. 1898. 37 Statutes at Large, page 445, 
chapter 105. which deals with transportation of merchandise between 
the Ignited States and foreign countries, and the Cummins Act, and 
its various amendments ("^An act to amend an act entitled '^An act 
to regulate commerce,' approved Feb. 4, 1887) and all acts amenda- 
tory thereof, and to enlarge the powers of the Interstate Commerce 
Commission," approved the 9th day of August, 1916, which deals 
principally with the shipment of merchandise by common carrier 
within the confines of the United States. 
The Harter Act provides specifically : 

That it shall not be lawful for the manager, agent, master, or owner of any 
vessel transporting merchandise or property from or between port.s of the 
United States and foreign ports to insert in any bill of lading or shipping 
documents any clause, covenantt or agreement whereby it, he, or they shall be 
reUeved from liability for loss or damage arising from negligence, fault, or 
failure in proper loading, stowage, custody, care, or proper delivery of any and 
all lawful merchandise or property committed to its or their charge. Any and 
all words or clauses of such import inserted in bills of lading or shipping re- 
ceipts shall be null and void and of no effect. 

The manifest purpose and intention of this was to prohibit all 
bill-of-lading clauses which admitted of the whitewashing of the 
shipowner or common carrier for his own neglect or the neglect of 
his servants. 

The courts of the United States, and of some of the States, how- 
ever, in die handing down of decisions have whittled away the wise 
provisions of Congress as enacted in the Harter Act so that prac- 
tically to-day that act is a " dead letter " as regards the care and 
custody of cargo intrusted to common carriers between the United 
States and foreign countries. 

If the shipowner provides a seaworthy ship in the beginning, 
under these decisions of the courts he is not now held fully respon 
sible for failing to deliver the goods in like good order and condition 
as he received them. 

I submit a digest of these decisions herewith, which show the law 
as it now exists in the United States. 

In brief the effect of these decisions is that, while the common car- 
rier by sea can not contract away his liability for his torts or negli- 
gence he can limit them to a nominal amount for a considera- 
tion, and that he can also by agreement with the shipper arrange 
that claims shall be presented under what has proved to be in prac- 
tice impossible conditions. 

The theory that freedom of contract exists between the carrier 
and the shipper, which is the theory upon which all these decisions 
seem to be based is nothing more or less than a joke, and a bad prac- 
tical joke at that on the merchant and shipowner. 

Freedom of contract between a merchant and shipper and a com- 
mon carrier has not, does not, and can not exist. 

The shipowner maintaining a transportation service is in position 
unless restrained by the strong hand of the law, to put any condi- 
tion he pleases in his bills of lading, and the shipper is obliged to 
accept it or else refrain from shipping his goods. 

What freedom of contract is there in such an arrangement. It is 
absolute autocracv. 

« 

You present yourself with a case of merchandise, worth, let us say, 
S5,000 a^ ' ^ '- or office of a steamship company and say that you 
want ' ^ped from the United States to. say, South Africa. 
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The common carrier says he will be very glad to take it for you^ 
but will only value it at $100, at his regular freight rates, and that he 
will only pay you $100 in the event of its being damaged or lost 
through his fault or error, and furthermore that you will have to let 
him know the full amount of your claim before you take the goods 
off the dock, and in the event of claim you will have to bring suit 
within, say, three months. 

You naturally object to any such one-sided arrangement, and then 
the .common carrier says if you want to value it at the full amount 
your freight will be fixed at a rate very much higher than the regular 
freight rate — ^indeed, at an amount which may seriously handicap 
you in competition with your neighbor, and may, in many cases make 
it impossible for you to ship in competition with him. 

Can there be any valid argument why common carriers^ alone 
among individuals or corporate bodies should be allowed to escape 
the result of their own negligence, or that the courts of the United 
States should uphold them in this roundabout means of evading the 
obligations which Congress has laid upon them? 

There is an old saying that " The proof of the pudding is in the 
eating." 

When the common carriers were held to their strict responsibility, 
and were not allowed to indirectly evade it by means of reduced 
valuation clauses, notice of loss clauses, and various other bill-of- 
lading clauses which have been introduced by them for the express 
purpose of avoiding their full responsibility to the shipper, they 
took very good care to see that they had honest employees, and to 
enforce discipline on their vessels, and in the men engaged in load- 
ing and unloading cargo, but under the law as interpreted by the 
courts at present it is very much cheaper for them to pay the small 
nominal damages, provided in the released bill of lading, in the 
event of a claim, rather than put in effect an adequate system of 
supervision and care, which would result in the elimination of the 
theft, pilferage, breakage, and nondelivery which is now sustained 
by merchants who are forced to ship under the various terms of the 
^ released bill of lading or not ship at all. 

It is pertinent to consider the claim frequently made that the 
carrier, being in ignorance of the contents of cases or bales tendered 
to him for shipment, should not be held to pay for a value which 
has not been declared to him by the merchant. 

With this contention I am in full and complete accord. The 
carrier should receive pay for three thftigs : 

First. The physical cost of transporting the merchandise intrusted 

to him ; 

Second. The cost of liquidating his liability to make full com- 
pensation for losses to such merchandise which occurred while in 
his custody ; and 

Third. He should receive an adequate profit on the whole trans- 
action. 

As regards the second obligation, somebody will, no doubt, say 
that provided the merchant is insured by some insurance company 
for these losses, why should the carrier be asked to assume them, 
and the answer is because the carrier can assume them at a less cost 
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than can the insurance company, and consequently it is to the public 
interest to have the carrier assume them rather than the insurance 
company. 

All that an insurance cpmpany can do is to adjust its rate so as 
to. receive a premium adequate to make good the loss sustained by 
the assured, while the carrier having within his own control the 
means to reduce or avoid all losses other than those caused by the 
act of God or the public enemy can redufje his rate to a very much 
less sum than can any insurance company. 

The old apportionment of responsibility between the carrier and 
the insurance company should be restored, namely, that with certain 
limited exceptions the carrier was an insurer of the goods except 
as against the act of Grod and the public enemy, while the insurance 
company issued its policy to protect against the act of God and 
the public enemy. The two together giving the merchant perfect 
protection. 

In the past some shippers have been found who favored the issu- 
ance of a released bill of lading on the ground that they could get 
a cheaper freight rate. I do not know whether there are as many 
gentlemen who hold to this opinion to-day as there were some years 
ago on account of the high insurance rates which necessarily ensued, 
but whether there are merchants who still cling to this opinion, or 
whether there are not, it seems to me as unwise to allow such a con- 
tract as it would be to allow the merchant to pay his liabilities with 
a reduced valued dollar, and for the same reason because as bad 
money drives out good, so does a bad bill of lading drive out a good 
bill of lading. 

Nor will the reimposing of full liability upon the common carrier 
work any permanent hardship upon him. There will, of course, be 
a temporary hardship while he is weeding out his dishonest em- 
ployees and while he is adjusting his freight rates to a somewhat 
slightly increased liability « which has been reimposed upon him, 
but I would point out that shipowners in the past and at the present 
time insure this liability either with an insurance company or with 
mutual interinsurance clubs, and they can continue to cover this 
liability at a slightly increased premium, which increased premiums, 
in my view, will be speedily reduced, owin^ to reduced losses. 

I would, therefore, urge upon this committee that they so amend 
the Harter Act that it shall no longer be lawful for the common 
carrier to demand or for the shipper to assent to any bill of lading, 
shipping document, private cofotract, covenant, or agreement whereby 
the carrier shall be relieved from liability for loss or damage aris- 
ing from negligence, fault, or failure in proper loading, stowage, 
custody, care, or proper delivery of any and all lawful merchandise 
or property committed to its or their charge, nor for any sum less 
than the full actual amount of such loss or damage, and whether the 
merchandise and property has been shipped at a reduced rate of 
freight or not or at an agreed-upon value Avhich is less than its actual 
value, and that any or all clauses of such import inserted in bills of 
lading or shipping receipts shall be null and void and of no eflfect, 
and that in the event of loss or damage the burden of proving 
freedom from negligence shall be upon the vessel and her owner. 

While, as regards the making of claims for loss or damage, notice 
of all claims for loss or damage visible from a superficial examina- 
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tion of the merchandise or of the barrel, box, bale, package, or other 
container holding the same shall be ^iven the carrier before removal 
from the dock, and notice of all claims for loss or damage discover- 
able only by opening the barrel, box^ package, bale, or other con- 
tainer shall be given the carrier withm a reasonable time after the 
delivery of the merchandise to the receiver thereof, such reasonable 
time being determined by the nature of the merchandise transported 
and the circumstances of each case. 

The foregoing remarks applv, as you will note^ principally to 
shipments by sea between the United States and foreign countries, 
although many of the subjects dealt with apply also to shipments by 
land within the confines of the United States. 

Shipments by sea are affected and come under the legislation 
provided by the Hjtrter Act. Shipments by land are affected by 
and come under the jurisdiction of the law as provided by the Cum- 
mins Act. This is an act to amend an act entitled "An act to regu- 
late commerce," approved February 4, 1887, and all acts amendatory 
thereof, and to enlarge the powers of the Interstate Commerce Com- 
mission, approved August 9, 1916. 

The provisions of that act are, no doubt, well known to this 
committee, but in brief the Cummins Act provides that where the 
goods were hidden from view by wrapping, boxing, etc., the carrier, 
not being able to discover the character of the goods, and the car- 
rier's liability would not then extend beyond the amount so speci- 
fically stated. 

The Cummins Act of 1915 made a number of radical changes in 
the law of liability applicable to interstate transportation. Under 
the laws that existed before the Cummins amendment a common car- 
rier in an interstate shipment could not limit its liability for its own 
negligence, but it could, by agreement .with the shipper fairly entered 
into, limit the amount of its liability, whether caused by negligence 
or not. In other words, a shipper could undervalue his shipment in 
order to obtain a lower rate, provided it was agreed that transporta- 
tion companies' liability in the event of loss would be limited to the 
value given. Such an arrangement was approved by the Federal 
courts. 

The Cummins amendment in terms prevented the making of such 
an agreement, and provided that such a contract was unlawful, and 
that, notwithstanding any limitation, the shipper might recover the 
full value of the article where the loss was "caused by it" (the 
carrier). The ouoted clause is the same as appears in the Carmac 
amendment, and has been construed to fix the liability of the carrier 
as it WPS at common hiAv, which was a liability whether caused by the 
carrier's neglect or not, and not occasioned by the act of God or the 
public enemy or the inherent nature of the goods; but provided, 
however, that a carrier might limit its liability for a loss not due to 
his neglect by a fair and reasonable agreement based upon a proper 
consideration, usually a reduced rate. 

The Cummins amendment act of 1916, amending the act of 1915, 
again changed the law and made certain changes and provided cer- 
tain exemptions, as follows : 

First. Baggage carried on passenger trains and boats carrying pas- 
sengers are not within the Cummins Act. 

6068a— 21 2 
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Second. Property, other than baggage, concerning which the car- 
rier has or shall be authorized or required to establish rates depend- 
ent upon values declared by the shipper or agreed upon in writing 
as a reasonable value of the property, is not within the Cummins Act. 

Third. Ordinary live stock received for transportation is within 
the Cuminins Act. 

Fourth. Property received for transportation concerning which 
the carrier has not been or shall not thereafter be authorized or 
required to establish rates dependent upon values declared by the 
shipper or agreed upon in writing as the value of the property is 
within the Cummins Act. 

Fifth. Live stock, such as is chiefly valued for breeding, racing, 
show purposes, or other special uses, is not within the Cummins Act. 

Accordingly, as to classes 1, 2, and 5, the law' is exactly as it was 
prior to the Cummins amendment, and this prohibits the carrier 
from exempting itself from liability for its negligence by any agree- 
ment, but permits the carrier to limit the amount of its liability by 
an agreement with the shipper fairly entered into and based upon a 
reduced rate. As to classes 3 and 4, no agreement can be made be- 
tween the carrier and the shipper which will limit the liability of 
the former or release it from the payment of the full value of the 
property in case of its loss or destmction. 

There have been no adjudged cases which we regard as authorita- 
tive since the amendment to the Cummins amendment August 9, 
1916, and what the decision of the Supreme Court of the United 
States would be upon an agreement between a shipper and carrier 
limiting the carrier's liability for a definite amount is not possible 
to say. The probabilities are that if the agreement was supported by 
a definite consideration, such as a reduced rate of freight, it would 
be upheld. 

Although the losses by theft and pilferage on merchandise shipped 
by common carriers within the confines of the United States are not 
as heavy in proportion to those shipped by sea, they are quite heavy 
enough. 

In 1916 this company paid losses of $104,301.43; 1917, $441,868.59; 
1918, $1,302,671.64; 1919, $263,027.39; 1920, $74,689.27. 

This is by rail within the United States, gentlemen. 

Owing to the heavy losses sustained in 19i8 and 1919, this company 
heavily reduced its insurance on merchandise by rail and express in 
the United States, with the result that for the whole period men- 
tioned it received a premium of $1,066,686.47 and paid net losses of 
$2,186,558.32. 

I am not prepared to testify that all these losses were caused by 
theft and pilferage, because the usual claim was that the goods had 
never turned up, but it is safe to say that between 85 and 90 per cent 
were due to theft, pilferage, and/or nondelivery. 

In my view the arguments which have been recited in the foregoing 
memorandum regarding the impropriety of allowing the common 
carrier by sea to reduce or escape his liability by reason of an agree- 
ment made with the shipper apply with equal validity to claims for 
loss within the United otates. 

There is this difference to be noted, however : The carrier by "sea 
is free to fix his own freight rates; railroad and express companies 
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in the United States are under the jurisdiction of the Interstate 
Commerce Commission and are not so free, but that does not alter 
the hardship to the merchant or shipper of goods by railroads in 
the United States. 

I would, therefore, suggest that the Cummins Act be amended 
so that where losses due to negligence occur to property delivered 
by common carrier, railix)ad, or transportation company the burden 
ox proving freedom from negligence shall be upon the common car- 
rier, railroad, and transportation company. Where such loss, dam- 
age, or negligence results from the negligence of the common carrier, 
railroad, or transportation company it shall be liable for the full 
actual loss, damage, or injury. It shall not have the right to limit 
the amount of recovery against it by reason of any declared or 
released value of such pi-operty. 

The carrier should then be empowered to demand statement of 
value of merchandise transported by the shipper, and such value 
should be taken into consideration in adjusting the rates for trans- 
portation. 

In conclusion I would like to say that I do not wish to be under- 
stood as claiming that all the losses sustained by merchants in the 
shipment of goods, whether by land or sea, are due to theft occur- 
ring while the goods are in the custody of the common carrier. Some 
of these thefts occur while the merchandise is still in the hands of 
shippers and prior to delivery to the common carrier. 

A still larger amount occur from thefts in customhouse sheds and 
warehouses in foreign countries, especially in Latin America, and 
some of them occur while they are in the custody of private truck- 
men of the shipper or the consignee, but the experience of a number 
of years has convinced me that the greatest proportion of all occur 
while the goods are in the custody of the common carrier, and if 
the responsibility of the coromon carrier to make good in full 
su^h losses was restored that these losses would rapidly and steadily 
diminish, both in number and amount, and to the extent that they 
are diminished the present handicap on commerce due to such losses 
would be lightened or removed. 

Now, Mr. Chairman, I submit herewith a statement which I have 
cut out, under date of last Friday, from the Journal of Commerce, 
in which it says that the claims against the railroads in 1919 reached 
the sum of $109,000,000. I also submit the rates of premium, to which 
I referred in my statement, which Avere charged by this company; 
also a statement or digest of decisions showing the law of common 
carriers in the United States ; also the findings of the imperial ship- 
ping committee and their report on the limitation of shipowners' 
liability ; and also a proposed amendment to section 1 of the Harter 
Act of February 13, 1893, 37 Statutes at Large, page 445, chapter 105. 

(The papers submitted by Mr. Rush will be found at the conclusion 
of his statement, with the exception of the report of the British Im- 
perial Shipping Committee, which appears as an appendix to these 
hearings.) 

Mr. Lehlbach. Mr. Rush, in amplifying your statement, I would 
like to ask questions on points that you have covered, as to which it 
seems to me it might be valuable to bring out the information more 
in detail. 
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Do you believe that water carriers should be permitted to stipulate 
in their bills of lading that the carrier shall not be responsible for 
loss caused by heat, shrinkage, drainage, sweat of any kind or origin, 
leakage, loss of contents or weight? it has been contended that the 
inclusion of these sources of loss would appear to relieve the company 
of responsibility for the careful handling and stowage of cargo. 

Mr. Rush. If such losses are due to their own negligence, they 
should-be responsible for them. The whole question hinges on their 
own negligence and the negligence of their servants. For instance, it 
they take a shipment of butter and stow it next to the boiler, and a 
loss results, the carrier should be responsible for that loss. 

Mr. Lehlbach. Do you believe, in your judgment, before the law 
had been construed, that was a violation of the Harter Act ? 

Mr. Rush. Yes, sir. 

Mr. Lehlbach. Do you believe that water carriers should be per- 
mitted to stipulate this provision in their bills of lading — that the 
currier, at its option, shall have all rights and benefits granted to 
shipowners limiting, or permitting- a limitation of, their liabilty by 
the laws and/or customs of any other State and/or country into a 
port of which said vessel may enter, or at which she may touch, 
and/or in which said vessel may be attached or libeled, or carrier may 
be sued, or any loss and/or damage to said merchandise? 

Mr. Rush. It would seem to me that the law of the United States 
should be paramount, sir; and whenever that carrier contracts with 
a United States merchant, he should settle with the merchant or de- 
liver the goods. 

Mr. Lehlbach. No matter where the loss may occur ? 

Mr. Rush. It should attach; no matter where the loss may occur, 
I believe the United States law should apply and I believe it will 
apply. 

Mr. Lehlbach. How about this: Do you believe that water car- 
riers should be permitted to stipulate in their bills of lading that 
any omission to exercise due diligence shall not be presumed, but 
tHe same must, if claimed or alleged, be proved by the shipper ? You 
have already touched on that, but will you elaborate a little further 
on that? 

Mr. Rush. The theory is this 

Mr. Lehlbach. Why should not the burden of proof be on the 
plaintiff in this case, as in others? 

Mr. Rush. The merchant has to prove the goods were in good con- 
dition, and if he proves they were in good condition when delivered 
to the carrier and they are delivered in a damaged condition, then 
the responsibility should rest on the carrier of proving how they got 
damaged. If he is able to prove they were lost because of perils of 
the sea, by force majeur, or acts of a public enemy, he is relieved; but 
if he does not prove that, then he is responsible. 

Mr. Lehlbach. If legislation is recommended, such as amend- 
ment of the Harter Act, do you agree with the Imperial Shipping 
Committee of Great Britain, as stated in its report, that due re- 
gard for elasticity should be giA^en at two points, namely, (a) as to 
new and exceptional articles, voyages, and methods of carriage, 
and (b) curtailment of liability in exceptional circumstances; or 
do you believe that the liability imposed should be the same under 
all circumstances? 
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Mr. Bush. It is very hard to be a prophet of what is going to 
happen in the future. I think the best way to do is to pass a law 
which will apply to everything; then, when an exception comes up, 
such, for instance, as a shipment of some kind of goods that has 
never been made, before, it can be dealt with by the courts as they 
go along. 

Mr. Lehlbach. Would, in your opinion, strict liability under 
all circumstances act as a deterreiit to new ventures? 

Mr. Rush. No, sir; I do not think so, provided you get paid for 
doing it. 

Mr. Lehlbach. Do you think that the situation would be ade- 
quately met by providing a reasonable maximum value as a limit 
of liability for damage, or several maximum limits for the various 
trades ? 

Mr. Rush. My personal belief is that a man ought to be able to 
collect in full from the common carrier, just the same as from 
any tort feasor. As a matter of practice, in the past carriers used 
to have regular classifications of goods, quite a number of them; 
and in practice it worked out fairly satisfactorily, provided those 
values were approximately the values of the goods, which were, 
of course, rising and falling all the time. But I do not see any 
reason why a common carrier should not pay in full, any more 
than you or I, for whatever damage we may cause. 

Mr. Lehlbach. It has been suggested difficulty might arise as to 
the determination of the point at which the damage or loss may 
have occurred ; for example, where the shipment is from warehouse 
to warehouse and it has developed there is nondelivery, and it is 
difficult to ascertain at what point loss occurred, or theft, if it is 
the result of theft. What suggestion have you to make on that ? 

Mr. EusH. The position I take is this: As between two parties, 
one absolutely innocent and one who may be either innocent or 
guilty, the absolutely innocent person should have the first call. 
The merchant is not responsible for that loss; one of those carriers 
is. Make the delivering carrier, who is the man to whom the 
merchant can look, responsible and let him go back on the next one 
until it is found. 

Mr. Lehlbach. Aside from the remedy by legislation as you sug- 
gest^ do you believe any substantial improvement can be accom- 
plished from cooperative methods between the three groups of in- 
terested parties — the shippers, shipowners, and underwriters? Do 
you think that is feasible ? 

Mr. Rush. Not until the law is changed to give the shipowner 
an interest to so cooperate. 

Mr. Lehlbach. Do you think it is practicable to have two bills 
of lading — (1) an insured bill of lading, under which a shipper, in 
exchange for reasonable guaranties as to packing, etc., shall receive 
protection against all loss that may result; or (2) a form of bill 
of lading under which there shall be no responsibility upon any- 
one except the shipper, and he takes his own chances on methods 
of pocking and transportation? 

Mr. Rush. I do not quite understand the question, Mr. Chair- 
man. You mean that the shipowner is to issue a bill of lading to 
the shipper, under which he, the shipowner, undertakes to insure 
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the goods against all risks, or does he place that risk with some in- 
surance company ? How is that worked ? 

Mr. Lehlbach. No; the shipowner, upon receiving reasonable . 

guaranties from the shipper that his goods are properly packed ! 

and safeguarded against loss, as far as he is able> assumes the full 
responsibility for any loss in transporting, except from the act of 
God or a public enemy — that kind of a bill of lading that you have 
suggested here in your statement? 

Mr. Rush. That is exactly the thing 

Mr. Lehlbach. Now, do you believe it is possible to have that 
kind of a bill of lading, and also to provide a released bill of lading 
which leaves the responsibility up to the shipper for the transport 
and divests the carrier from any liability as to what happens to the 
goods in transport, and he receiving merely a sufficient freight 
charge that would cover the transport charges and nothing else, 
and leaving the shipper to elect in which way he wishes to ship? 

Mr. Rush. It would be extremely unwise and absolutely contrary 
to public policy for the reason I have recited, namely, that a bad 
bill of lading would drive out a good bill of lading. That is prac- 
tically the condition which exists to-day. 

Mr. Lehlbach. Have you any other suggestions to offer for im- 
proving the situation, except as you have set forth in your state- 
ment? 

Mr. Rush. Perhaps I had better give a little resume of the Harter 
Act. It is a little bit before the time of the gentlemen of the com- 
mittee here to-day. 

Mr. Lehlbach. I think most of us have read it, even recently. 

Mr. Rush. In brief, Congressman Michael D. Harter, who was a 
miller in Ohio, had some bad losses on the flour he shipped. The 
old man was hot under the collar, and he went to work to put into 
code what was already case law of the XTnited States, and he got a 
law whereby he thought the common carrier could not be allowed to 
(hick from under his liability. Representatives of the common car- 
riers went to Mr. Harter, who was a good miller and a good Con- 
gressman but a poor lawyer, and they said, ^' Now, you do not want 
{anything unreasonable, do you? " And he said, "No." And they 
said, " If we furnish you with a perfectly seaworthy ship, that is 
all right ? " He said, " Of course.'^ They thereby succeeded in 
putting in the Harter Act a release of liability which was greater 
than that existing at that time, and Michael Harter never knew they 
had done it. The Harter Act provided : 

That it shaU not be lawful for the manajyer, ajreiit, master, or owner of any 
vessel tninsportlns nierclmndise or property from or between ports of the 
United States and foreiiirn ports to insert in any bill of lading or shipping 
document any clause, covenant, or agrepment whereby It, he, or they shall be 
relieved from liability for loss or damage arising from negligence, fault, or 
failure in proper loading, stowage, custody, care, or proper delivery of any and 
all lawful merchandise or property committed to its or their charge. Any and 
all words or clauses of such import inserted in bills of lading or shipping re- 
ceipts shall be null and void and of no effect. 

Despite that, they illegally put clauses in the bill of lading allow- 
ing the carrier to eliminate legal responsibility. The courts of the 
Vnited States and of various States, notably New York, while up- 
holding the principle that the carrier can not contract himself out 
of his Up^^^'^'- ^*»ve wiped the sponge over the whole slate by saying, 
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•' While you can not get rid of your legal responsibility, you can re- 
duce it to a nominal sum," thereby voiding the exact purpose of 
the Harter Act enacted by Congress. 

My view is, the first thing to do is to restore that act and then 
the courts of the United States presumably will be required to con- 
strue that act as it was originally intended — to give the shipper pro- 
tection. That, to my mind, is the first thing. 

I have gone in past years very deeply into the question of the 
shipper's packing, into the time of delivery, truckman's' liability, 
and all that sort of thing, and I have never yet been able to get any 
scheme of packing, short of having a man with a gun sitting on top 
of the goods, that gets away from these thieves. The only people 
who can handle that are the shipowners, who are there and have the 
stuff in custody, either on their vessels or on their docks. It is pos- 
sible for the shipowner to do that, and he ought to do it, and he 
ought to be paid for doing it; and, in my judgment, that is the only 
way for it to be done. 

If this law is passed, there will be, of course, certain improve- 
ments in packing. The shipowner will insist on it. At present he 
does not care very much whether the goods are packed in paste- 
board cartons or packed with good stuff, because it is the shipper's 
loss and hot the shipowner's. It is purely, in my mind, first and 
foremost, a question of getting the liability of the conmion carrier 
back to what it had been for two centuries and a half, and when 
that is done the other things will follow. 

Mr. Lehlbach. What have yoyi to suggest as to any increase of 
the liability of common carriers for negligence imposed upon our 
carriers by law constituting an additional burden to those carriers at 
a time when we are seeking to promote our merchant marine and 
enable them to compete ? 

Mr. Rush. We used to insure goods for all carriers to Great 
Britain at ^ cents, which is a nominal rate. It is not enough to 
hurt anybody, and I do not see why we should not be able to do it 
again it he can get honest aids, t think if the carrier advertises 
that he assumes full responsibility for all merchandise shipped by it 
I could and would make a preferred rate on that carrier, as agamst 
others, if I thought I could get my full recovery from him. 

Mr. Lehlbach. Have you experienced any great difference as 
between carriers as to the volume of claims for loss resulting from 
theft, breakage, and nondelivery? 

Mr. Rush. There is a difference ; yes. Some of them are a great 
deal better than others. 

Mr. Lehlbach. And have you experienced such a difference aS 
between various foreign markets; is there a greater claim for loss 
in some foreign markets than there is in others ? 

Mr. Rush. Latin-America is the worst one. I have been informed 
that the regular dockman on the docks of Callao, whose wages are 
$2 a day, pays about $2,000 a year for the privilege of working 
there. 

Mr. Lehlbach. To what do you attribute the difference as be- 
tween carriei*s as to the amount of losses sustained in this line ? 

Mr. Rush. Some common carriers have a reputation that they like 
to keep up, and the reputation of the line is worth a great deal to 
them. The Ward Line is one of them — it is now called the New York 
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& Cuban Mail. They do the best they can, and the Cunard Line do 
the best they can. The first-class carriers, I think, want to deliver 
their stuff in good condition. 

Mr. Lehlbach. And the difference in losses at foreign ports, I 
suppose, is due to national honesty ? . 

Mr. Rush. One of our surveyors went down to Cuba not so long 
ago. He was there a few months, and when he came back he stated 
he .could, have made $100,000 in that time by improper viseing of 
claims for goods as stolen that he could lay his hands on. 

Mr. Lehi^ach. I take it such conditions do not generally obtain 
in European ports or our American ports ? 

Mr. Rush. No, sir. They are not as bad anywhere else as in Latin- 
America. The rates there are 6, 7, and 8 per cent. 

Mr. Lehlbach. Does any member of the committee or any repre- 
sentative of the Shipping Board sitting with the committee, Mr. 
Lissner or Mr. Gaines, desire to ask any question ? 

Mr. Campbell. Would you ask Mr. Rush just this one question 
forme? 

Mr. Lehlbach. What rate of premium did you charge for theft and 
pilferage during the 10 years prior to 1914? 

Mr. Rush. It varied a great deal, depending on where the goods 
were going and where they were coming from. To Europe it was 
generally very low; to South America it was high, but not as high 
as it is now. 

Mr. Campbell. I would like to have the figures if I could, because 
he has given the figures so far. Give the percentage or something. 

Mr. Lehlbach. Have you the figures with you ? 

Mr. Rush. No, sir; because it was so slight I did not bother to keep 
them. 

Mr. Edmonds. You mean the difference between the rate to-day and 
the rate then was slight? 

Mr. Rush. No, sir; the rate for theft and pilferage then was 
nominal. 

Mr. Edmonds. You could furnish us with a statement of what they 
would run 10 years ago, could you not ? 

Mr. Rush. It would be a nominal rate, Mr. Edmonds; it was so 
small we would not keep the account separately at all. 

Mr. Edmonds. You can. furnish us with an estimate ? 

Mr. Rush. I can give you the rate. 

Mr. Edmonds. Has it ever been the custom in any country — this 
country or any other country — for the shipowner to accept the lia- 
bility and then do whatever insuring was necessary himself? 

Mr. Rush. Certain coastwise lines, sir, used to have what they 
called a cargo cover; that is, they themselves would place insurance 
on their cargoes and then they would pay such claims as that in- 
surance covered. They never paid all claims, but paid such claims as 
that insurance covered. That was done for convenience to the ship- 
pers. It has never prevailed in the off-shore traffic. 

Mr. Edmonds. I have been informed in England a cargo carrier 
does his own insuring against pilferage and covers it in the freight 
rate. Is that true ? 

Mr. Rush. I am not prepared to testify with regard to P. & I., 
except I know the foreign steamship ownier does insure his legal lia- 
bility — such liability as is imposed upon him by the laws of his coun- 
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try — in mutual clubs and in Lloyds and elsewhere. That is what I 
referred to in my statement, that for the liability which he has in his 
bill of lading he is covered by insurance. 

Mr. Edmonds. Do they have that same limiting of liability in Eng- 
land that they have here ? 

Mr. EusH. Much more so. 

Mr. Edmonds. You mean the contract is recognized by the courts 
between the shipowner and the shipper? 

Mr. ExjsH. Yes, sir. 

Mr. Edmonds. And they can limit their liability to anything they 
want ? 

Mr. Rush. Pretty much ; not for murder or anything of that kind. 

Mr. Edmonds. I have not read this report of the commission 

Mr. EtrsH. That will give you the full particulars. 

Mr. Edmonds (continuing). But does that report of the commis- 
sion correct that situation ? 

Mr. EusH. That is intended to correct it. It is pretty near as bad 
in England as it is here. 

Mr. Edmonds. Do you understand this report has been put into 
operation ? 

Mr. EusH. No, sir; I do not understand that yet. It is a recom- 
mendation. 

Mr. Edmonds. A recommendation to the board of trade ? 

Mr. EusH. The chairman of the imperial commission is the man 
who gets the recommendation, and I presume he will report to Parlia- 
ment. 

Mr. Edmonds. It is subject, then, to an act of Parliament? 

Mr. EusH. I suppose so. 
' Dr. HuEBNER. Has' not the imperial British shipping committee re- 
ported that the fixing of nominal values by agreement should be pro- 
hibited by law ? 

Mr. EusH. I think it so states in the recommendation, sir. 

Mr. Lehlbagh. Do you think the question is of sufficient im- 
portance that the nation that first succeeds in devising methods to 
check this loss and waste will gain any decided advantage in hand- 
ling the shipping of the world ? 

Mr. Eush. Yes, sir; I think you will always gain by common 
honesty. I have never known it to fail. Here are men in the employ 
of carriers — understand me, I do not believe the common carriers 
countenance this theft at all ; they do not get anything out of it, but 
their employees do and they all think it is a kind of perquisite they 
can get, and they can dress their families in silk shirts and silk stock- 
ings, and they can get anything they want out of it and nobody is 
going to hold them up. 

Mr. Ed3iond8. Of course, if an insurance rate of 10 per cent against 
pilfering, or even 5 per cent, could be reduced to 1 per cent, it would 
mean you could land your goods very much more cheaply in the 
country to which they are shipped ? 

Mr. Eush. Very much cheaper. If I may call the attention of 
the committee to the rates on the rate sheet, they will find it very 
illuminating as to the classes of goods most likely to be stolen, and 
the rates charged to the various ports throughout the world, and 
they can see how high they are. 
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Mr. Edmonds. And even that high rate is not leaving you any 
profit in the business ? 

Mr. Rush. No ; it is not. I do not believe in Latin- America ; it is 
possible to keep up with it ; and in Europe, every one of the rates is 
getting so high as to be a very heavy handicap on trade. 

Mr. Lehlbach. Have you experienced much loss from sabotage 
and the driving of hooks into perishable commodities and the bireak- 
age of packages ? 

Mr. JtiusH. No, sir; not from my experience. They will drive a 
hook into a package and rip off the boards to see what is in there and 
whether it is something they care to steal ; but they are careful not to 
damage any goods, because then they would have no value when they 
went to sell them. 

Commissioner Lissner. You gave some figures about the percent- 
age of losses on water shipments ? 

Mr. Rush. Yes, sir. 

Commissioner Lissner. Have you any comparative figures of per- 
centage losses of rail carriers for the years 1916 to 1921 ? 

Mr. Rush. I have not, sir; because we have not been able to dis- 
tinguish the causes of the losses. The stuff simply vanished and the 
claim came in to us from the merchant, say, in I^ew York, Chicago, 
or somewhere else, that three cases of stockings had not arrived, and 
we sent a tracer out to the railroad and fussed over that thing for 
three or four months and then it would go up like a puff of smoke ; 
he could not find it. We believed it to be theft, but we could not 
show it and could not put it down as theft, and so we simply said 
that was a loss in transit. Now, in 1918, the business got so bad — 
that is, the time when the congestion came on — we just turned down 
that line and said we could not take any more. In 1919 we were 
paying losses hanging over from 1918, and in 1920 we were getting 
salvages back from the carriers ; but it did not go far enough in the 
ocean-goin^ field where it paid us to handle this thing. 

Commissioner Lissner. Does the usual form of policy you issue 
cover warehouse to warehouse, or what limitations do you put on it ? 

Mr. Rush. It usually covers warehouse to Avarehouse. 

Commissioner Lissner. Can you express an opinion as to where the 
greater loss on these items occurs, or what the proportion is as be- 
tween rail and water? 

Mr. Rush. If you ask me as to shipping to the eastern coast, of 
course my answer is it mostly occurs from the time it is shipped, we 
will say, in London, to the time it is delivered by the carrier to the 
insured on the eastern seaboard. That is in the case of the water 
carrier. If it is shipped to the interior of the country, it may occur 
in both places, and until there is some means of examining and check- 
ing up, to see whether your case which is delivered by the Cunard 
Line and piled up on the wharf is whole when the case is delivered 
to the Pennsylvania Railroad, you can not cover it. 

Commissioner Lissner. My question is whether you have any opin- 
ion as to that. 

Mr. Rush. My idea is it really occurs on the docks and in lowering 
it into the holds of the steamers. I have knoAvn of cases where in 
loading a vessel the thing would be taken up on the boom anJ swung 
out, and instead of being swung into the vessel, so as to be carried, 
the boom Avould be swung clean across the vessel and the goods low- 
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•ered into a lighter down on the other side, and yet when it got to 
destination it would apparently be a loss while in their custody, and 
it would be a loss while in their custody, and the officers and masters 
ought to have seen it did not go too far over and that it w^ent down 
into the hold. 

Commissioner Lissner. Of course, you insure a great many ship- 
ments by rail only ? 

Mr. Rush. Yes, sir. , 

Commissioner Lissner. What is the comparison, if you can state it, 
for loss from these causes on rail shipments as compared with water 
shipment only? 

Mr. Rush. I can only give you my impression, Mr. Lissner, that 
the water is a good deal worse. The Cummins Act is not so wide open 
as the court's construction of the Harter Act. The railroads do have 
to pay a bigger proportion of their liabilities than the ocean carrier 
does; consequently, they do take more care with it. That is my 
impression. I have no figures to justify that, sir, because, as I say, 
I dropped out of the business in 1919. 

Dr. HuEBNER. Does the railroad bill of lading contain as many 
exemption clauses as you find in the average water bill of lading? 

Mr. Rush. Certainly not, sir; they Avould not be allowed to. 

(The matter previously referred to is as follows :) 

SEEK TO REDUCE RAIL FREIGHT LOvSS — CLAniR AGAINST ROADS IN 1920 KE;ACHED 
$109,000,000 — AISHTON SAYS 21 PER (EXT OF LOSS WAS DUE TO THEFTS COOP- 
ERATION AND GREATER CARE TO DE SOUGHT — COMMITTEE TO WORK OUT PLAN. 

Immediate action to secure greater care in the pacl?ins and liandling of 
freight so as to eliminate the huge annual loss to the railroads of the country, 
placed last year at $109,000,000 Avas mapped out at a meeting of the protective 
section of the American Ra'-lway Association held yesterday at the Hotel Penn- 
sylvania. The appointment of a committee was determined upon as the best 
means of bringing together all of the facts and suggestions which might aid In 
the movement to save the carriers money on claims. 

Some of the suggestions which were made yesterday included closer coopera- 
tion between the railroads and the Federal authorities, more prompt reports 
on loss when noted, and a strict surveillance of auction rooms where stolen 
material is sometimes placed for sale. In the course of his remarks at the 
meeting yesterday, W. W. Atterbury, vice president of the Pennsylvania Rail- 
road, pointed out that total loss to the carriers through freight claims last 
year amounted to approximately $109,000,000. R. H. Aishton, president of the 
American Railway Association, stated that of this total as high as 21 per cent 
represented losses to the roads through thefts and robberies. 

During the course of the afternoon session it was pointed out that from 
September last year until March of this year there had been losses to the 
railroads through theft alone of something over $3,000,000 worth of goods. 
Allowances must be made, however, for the fact that the cost price of mate- 
rials, which is figured in the claims lodged against the roads, has risen con- 
siderably during the past few years. It is understood that the losses to the 
roads last year were a new high record. 

With the appointment of a committee of railroad men it is expected that 
some definite action will be brought to the attention of the American Railway 
Association in the comparatively near future. Unlocated losses of entire pack- 
ages and concealed losses, together with methods of receiving freight, were 
discussed by the 126 members of the protective section of the association present 
«t the meeting yesterday. A suggestion was made for the creation of terminal 
police associations in the larger cities to work with the association. 

A more uniform method of handling witnesses with expenses for obtaining 
evidence and other kindred matters were discussed. It was contended that 
an educational campaigu should be instituted to teach shippers the importance 
of crating and freighting their goods in a more serviceable manner and in 
stronger containers to avoid their being broken into. It was urged by some 
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of the members that robberies of freight be first reported to the local police by 
the railroad agents or other employees instead of to railroad officials. 

Ocean marine business — Rates for theft and pilferage on and after Mar. i, J921. 
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Class 1: Approved merchandise otUer than classes 2, 3, and 4. 

Class 2: Billiard balls, cigars, optical Instruments, hardware. 

Class 3: Velvet, antiques, jewelry (cheap), smoking articles, razors and 
blades, sporting goods, toilet articles, knives, tools, dry goods. 

Class 4: Kmbroideries, ribbons, laces, watches and parts, perfumery, silk 
goods, woolen cloth, clocks, handkerchiefs, notions, plated ware, silverware, 
canned fish, cotton piece goods in cases, cutlery, beets, hats and caps, gloves 
and glove leather, haberdashery, hosiery, leather In cases or bales, neckties, 
underwear, clotliing, beads, beaded bags, shirts, collars, sweaters, furs, rifles, 
revolvers, candy, confections, guns,, glassware, foodstuffs, toys. 

A Brief Summary of the American Law o^ Common Carriers for the Loss 

OR Damage of Merchandise. 

A common carrier is one who holds himself out to the public to transport 
persons or freight for hire. The definition has been otherwise given as one who 
undertakes for hire to transport persons or freight for all who choose to 
employ him. 

The carrier exercses a public employment, and sometimes possesses a legal 
or real monopoly. He selects his own methods of transportation, his own time 
for performance, provided it is reasonable, and his own employees. He exer- 
cises absolute control over the transit, and usually fixes his own charges. 
Hence the settled rule of law for ages was to impose upon him liability for all 
loss or damage unless caused by the act of God or the public enemy. Such an 
extent of liability was vital for the maintenance of commerce and for the 
safety of those who dealt with the carrier, and it was based upon the moral 
principle of prudence, removing from him all temptation and imposing upon 
him all liability except for causes manifestly beyond his control. 

Gordon v. Litter (8 »S. rf fi. {Pa.) 533). — Although the sh pping cond'tions of 
modern life have led to reasonable modification of this stringency, the common- 
law rule still exists in the main, and with the immense increase in the business 
of carriers and the long distances to which they transport goods, have added to 
rather than diminished the difficulties of a shipper w^ho seeks to recover a loss 
or injury to his goods. These very factors have at the same time increjised the 
opportunities and temptations of the carrier and his employees to neglect or 
volate h's trust. The carrier's control of the goods Intrusted to him, the means 
of transit, the time of shipment and delivery, the appointment of employees, and 
all other conditions of the carriage are just as absolute as when the wise old 
rule was laid down. But the great hardship Imposed on the carrier in certain 
special cases where goods of great value were either delivered to hlrn without 
notice of their character or which re(iuired great tenderness in handl'ng, with- 
out not'ce of the extra care reqiured. and losses happening by sheer accident, 
without any possibility of fraud or collusion, such as a collision at sea by 
night or in a fog or an accidental fire spread ng to his property from some other 
source, all gradually led to a reasonable relaxation of the old rule where the 
carrer and shipper expressly thereunto agreed. 

AV r. Cen. R. R. v. Lo^kuood (17 Wallace, 3o7). — The limitation agreed upon 
must be one the hiw recognizes as reasonable and consistent with sound public 
policy. 

Southern Exiyress Co. v. Caldwell (21 Wallace, 2^)). — Congress saw fit to 
pass certain statutes exempting carriers by water from their full common-law 
liability under certain circumstances. Thus, in the case of seagoing vessels, 
the act of 1851. secfons 4281, 4282, and 4283, subsequently amended by the act 
of February 13, 1893, relieved the shipowners from all responsibility for loss 
by fire, unless caused by tlie'r own design and neglect ; for loss of money and 
other valuab!es, imless the carrier was notified of ther character; and limiting 
the sum total of the shipowner's liability to the value of the ship and freght 
pending, where the loss happened by the act of the master, crew, or passengers, 
or by collls'on, or any cause without the privity or knowledge of the owners. 
These statutes, however, do not apply to express companies or common carriers 
who ava'l themselves of steamboats and other vessels for the transportafon of 
express matter in the fulfillment of contracts under which such express com- 
panies assume connnon-law liability. 

Hill MannfactuHnyCo, r. Boston R. Corp. (10^ ^fa8S. 122). — The amendment 
of 1893, commonly known as the Harter Act, expressly prohibits, as to any 
vessel transport ng mercliand se between ports of the United States and foreign 
countries, any stipulation relieving the carrier from liability for loss or damage 
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arising from negligence in the loading or stowage and other handling of the 
cargo, and this act invalidates any provision in an ocean bill of lading that the 
law of the flag of the vessel carrying the goods shall govern, because the act 
applies to foreign vessels bound on a voyage from a foreign port to thi» 
country. 

Knott V. Botany Mills {179 U. S.j 69). — ^The Harter Act was passed on account: 
of the growing tendency of the English courts to uphold any limitation upon the 
carrier's common-law linbility as reasonable, and because Enfelish shipowners 
were issuing bills of lading imposing all sorts of conditions and exemptions, 
which left the shipper wholly unprotected and at the carrier's mercy. 

The Delaware {161 U. S., 459).— The Harter Act and the statutory limita- 
tions of a vessel owner's liability were not impliedly repealed by the interstate 
commerce act. 

Alaska S. S. Co. v. U. S. {259 Fed., 743). — Furthermore, Congress, by the act 
of June 29, 1906, known as the Carniack amendment to tUo intei'stntt' cniiiii orce 
act of February 4, 1887, fixed the liability ^f a common carrier for interstate 
shipments as that of the common law, but in the case of Adams Express Com- 
pany r. Cronniger (226 U. S., 491) the Sui)renio Court of tlie United States 
declared that the carrier could by special contract limit his common-law liability 
with respect to certain causes of loss and the amount payable in the event of a 
recovery, but could not limit his liability for negligence. 

The right to limit the amount recoverable was held valid even in cases where 
the loss occurred through the carrier's negligence, but upon the ground that 
such a limitation was not a limitation of liability but a limitation of recover- 
ability, and if such limitation was in consideration of a reduced rate of freight. 
It was reasonable and binding upon the shipper and carrier where fairly entered 
into. 

Hart V. Pa. R. R. {112 V. *S., 331). — Before the Carmack amendment, such a 
limitation with respect to the amount recoverable from the carriers was held in 
some of the State courts as void if the loss occurred through the carrier's 
neglect. 

Pa. R. R. V. Hnghe^ {202 Pa., 222 ( 1f)02) ). — But ths case was appealed to the 
Supreme Court of the United States upon the ground that the Interstate com- 
merce act of 1887 was legislation upon the subject of interstate commerce and 
Congress had therefore assumed exclusive jurisdiction of the matter; and as^ 
under the Federal decisions such a limitation has been upheld, those decisions 
ought to govern in a suit in a State court where a different rule has prevailed. 
The Supreme Court, however, held that Congress by the Interstate commerce 
act had not assumed such exclusive control and refused to reverse the Pennsyl- 
vania decision. However, by the Carmack amendment. Congress has since taken 
entire possession of the subject of interstate commerce, and now all interstate 
shipments are governed by the acts of Congress and the Federal decisions, and 
not by the acts or decisions of the several States. 

The rule of law laid down In the Cronnlger case has been followed in numer- 
ous later decisions. One of the latest Is that of Marlannl Brothers v. Wilson 
Sons Company (177 N. Y. S., 333 (1919), In which is was held that a limitation 
of the amount recoverable was binding upon the shipper even in the case of a 
loss by negligence imder the Harter Act. 

The present state of the law upon the carrier's liability is as follows : " Upon 
Interstate shipments: Upon an Interstate shipment made In the United States, 
a common carrier, in the absence of a special contract, is liable for all loss or 
damage which may happen to goods or merchandise entrusted to his care, unless 
such loss or damage be caused by the act of God or the public enemy or by the 
inherent nature of the goods or merchandise or by some act or default of the 
shipper himself." 

Hannibal d St. J. R. Co. v. Sioift {12 Wallace, 262) ; Cronninger v. Adams 
Express Co. {226 V. S., 49 J {1912)).— As the Supreme Court of the United States 
puts it, the liability of a common carrier for the safe transportation and delivery 
of goods has long been settled by the common law for every hurt or Injury to 
them, unless caused by the act of God or the public enemy. 

The Commander in Chief (1 ^ya1lare, /f3). — This has been the law for many 
gcMierations. It had its origin when the Government of England afforded im- 
perfect protection to goods in transit and when robberies were a frequent 
occurrence. It was deemed necessary to make connnon carriers responsible 
for the safety of the goods entrusted to them, because if this were not done it 
would be in the power of the carrier to combine with robbers or to pretend a 
robbery or some other accident which the shipper was unable to investigate. 
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Bingham v. Roger (6 W. & ^. (Pa.), ^.95). — The rule Is reasonable because 
when the shipper entrusts his goods to a carrier he parts entirely with posses- 
sion of and control over them and knows nothing of what takes place during 
their carriage, while the carrier, upon the other hand, knows, or has the means 
of knowing, everything which befalls them, and if they be lost or damaged, 
how such damage or loss occurred. Ordinarily a shipper would not be able to 
prove what happened to them except by calling the carrier or his employees to 
testify. Hence the law by commercial necessity and by public policy put upon 
the carrier the sole responsibility, with the exceptions stated. The rule was 
reasonable, furthermore, because the carrier could charge a rate of freight 
commensurate with the risk he assumed. The immense increase in the trans- 
portation of goods and merchandise, the immense value they often possess, 
and the immense distances which they are often transported, multiplied the 
difficulties of the shipper who sought to recover for a loss he sustained and 
added to the opportunities and temptations of a carrier who might carelessly 
or willfully violate his trust. While the dangers from robberies from without 
were lessened by the greater strength of the Government, the dangers of em- 
bezzlement, of larceny, and of collusion with thieves by those from within were 
greatly increased, and the carrier was naturally held responsible for the man- 
agement of his own employees and the conduct of his own business, and re- 
quired to adopt such measures as might be necessary to secilre the delivery 
of the goods in safety. 

The stringency of the common-law rule, while undoubtedly salutary, was 
an absolute one imposed by law without the act of the parties, but the courts 
began to hold that its force might be lessened if the carrier and the shipper 
so agreed. They held that the parties had the right to make a contract be- 
tween themselves and modify the stringency of the common-law rule, provided 
the contract was just and reasonable and not against public policy. The law 
is thus stated : If the shipper and carrier agree, for some definite consideration, 
to limit the carrier's linb-l-ty, th's agreement is valid if the limitation is fair 
and just and not against public policy. 

^ ■'*. Co. r. LorlnnKH} {11 W^aJlncr, Sol): i^anta- Fe Ry. r. Grant Bros. 
(228 U, 5f., i77); Pierce v. Wells Fargo (236 U. /ST., 278).— It has been held 
that the carrier may contract with the shipper for exemption from any liability 
for loss or damage to goods and merchandise occurring from certain agreed 
upon causes — fire, for example-— where these causes were without the negli- 
gence of the carrier or -his servants. To support such a contract the agreement 
must be definite. The consideration is usually a reduced rate of freight. 

Yorlc r. Central R. U. Co. {S Walhi('(\ 107) ; Arthur r. Texas & PaHflc {204 
V. N., ^J?7). — It has also beon held that the carrier aiul shii)per may agre(^ upon 
a definite time within which suit may be brought for loss or damage to the 
goods. For example, a time limit of 90 days after delivery has been held 
reasonable 

Mo., Kam. & Texas R. R. Co. r. Harrlman (227 U. S., 657).— Since the Cum- 
mins amendment of March 4, 1915, hereinafter referred to, the period for 
• instituting suit shall not be less than two years. 

It has also been held that the carrier may agree with h!s shipper that notice 
of any loss or damage to the goods must be given within a certain agreed-upon 
time. 

iSfo. Pacific Ry. v. Stewart (248 U. S., 4Jf6 (1919)).— And the courts have 
gone so far as to hold that even if the amoimt of the loss could not be ascer- 
tained within the time agreed upon, that did not avoid the stipulation. 

Until the passage of the Cummins amendment of March 4, 1915, the general 
rule declared by the United States courts was that a common carrier might 
by a jlist and reasonable agreement limit the amount recoverable by a shipper 
in case of loss or damage to an agreed upon value made for the purpose of 
obtaining the lower of two or more rates of freight, and which lower rate of 
freight was proportionate to the amount of the risk. 

Cronniger v. Adams Express Co. (226 V. S., 4^0); Mo., Kansas d Tex. Ry. 
V Harriman (227 U. 8., 6S7) ; Cincinnati d Texas P. R. i\ Rankin (241 U. 8., 
319) ; N. Y. Cent. Ry. v. Beahan (242 U. 8., 14S) ; Amer. Express Co. v. Horse- 
shoe Co, (244 CT- ^M 58) (pp. 62, 63). — The Cummins amendment provides that 
where the goods were hidden from view by wrapping, boxing, etc., the carrier 
not being able to discover the character of the goods, and the carrier's liability 
would not then extend beyond the amount so specifically stated. 

The Cummins Act of 1915 made a number of radical changes in the law of 
liability applicable to interstate transportation. Under the laws that existed 
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before the Cummins amendment, a common carrier in an interstate shipment 
could not limit its liability for its own negligence, but it could by agreement 
with the shipper fairly entered into limit the amount of its liabilty, whether 
caused by negligence or not. In other words, a shipper could undervalue his 
shipment in order to obtain a lower rate, provided it was agreed that trans- 
portation companies* liability in the event of loss would be limited to the value 
given. Such an arrangement was approved by the Federal courts. 

The Cummins amendment in terms prevented the making of such an agree- 
ment and provided that such a contract was unlawful, and that notwithstand- 
ing any limitation, the shipper might recover the full value of the article 
where the loss was "caused by it" (the carrier). The quoted clause is the 
same as appears in the Carmac amendment, and has been construed to fix the 
liability of the carrier as it was at common law, which was a liability whether 
caused by the carrier's neglect or not, and not occasioned by the act of God 
or the public enemy or the inherent nature of the goods, but provided, how- 
ever, that a carrier might limit its liability for a loss not due to his neglect 
by a fair and reasonable agreement based upon a proper consideration, usually 
a reduced rate. 

The Cummins amendment act of 1916, amending the act of 1915, again 
changed the law and made certain changes and provided certain exemptions as 
follows : 

First. Baggage carried on passenger trains and boats carrying passengers 
are not within the Cummins Act. 

Second. Property other than baggage, concerning which the carrier has 
or shall be authorized or required to establish rates dependent upon values 
declared by the shipper, or agreed upon in writing as a reasonable value of 
the property, is not within the Cummins Act. 

Third. Ordinary live stock received for transportation is within the Cummins 
Act. 

Fourth. Property received for transportation concerning which the carrier 
has not been or shall not thereafter be authorized or required to establish 
rates dependent upon values declared by tne shipper or agreed upon in writing 
as the value of the property, is within the Cummins Act. 

Fifth. Live stock, such as is chiefly valued for breeding, .racing, show pur- 
poses or other special uses, is not within the Cummins Act. 

Accordingly as tp classes 1, 2 and 5, the law is exactly as it was prior to the 
Cummins amendment, and this prohibits the carrier from exemption itself 
from liability for its negligence, by any agreement, but permits the carrier to 
limit the amount o*f its liability by an agreement with the shipper fairly 
entered into and based upon a reduced rate. As to classes 3 and 4, no agree- 
ment can be made between the carrier and the shipper which will limit the 
liability of the former or release it from the payment of the full value of the 
property, in case of its loss or destruction. 

There have been no adjudged cases, which we regard as authoritative, since 
the amendment to the Cummins amendment, August 9, 1916, and what the 
decision of the Supreme Court of the United States Iwould be upon an agree- 
ment between the shipper and carrier limiting the carrier's liability for a 
definite amount, is not possible to say. The probabilities are that if the agree- 
ment was supported by a definite consideration, such as a reduced rate of 
freight, it would be upheld. 

Upon intrastate shipments. — ^^Vhen a shipment is with'n the borders of a 
particular State— that is, intrastate— the law governing the carrier's liability 
is that of the State with'n which the shipment is made and the carriage termi- 
nated. Generally speaking, in the absence of a special contract the common- 
law rule is in force, and the carrier's liability is that of an insurer, with the 
onlv exception of an act of God and the public enemy. 

With respect to the carrier's right to limit his liability at common law when 
the shipment is intrastate, by making a special agreement with the shipper and 
the extent to which such limitation may extend, the statute. laws of the several 
States and the decisions thereunder differ. Most of the States recognize the 
right of the carrier to limit his liability by a special agreement to certain 
causes, distinctly enumerated, none of which originate in the negligence of the 
•carrier or his servants, but with a few possible exceptions the State laws gen- 
erally deny the carrier the right to limit his liability for his own negligence or 
that of his servants. * Some of the States allow a limitation of the amount 
recoverable, provided the rate of freight is a reduced one, and this whether the 
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loss occurs through negligence or not, while other States recognise such right 
upon the part of the carrier, provided the loss is without his negligence. 

Upon an interstate shipment when the carrier fails to deliver. — When a car- 
rier upon an interstate shipment fails to deliver the goods and fails to explain 
why he does not deliver them — that is, if he simply has no answer to make to 
the shipper's claim — and is unable to show what befell the goods, he niwy, by a 
special agreement with the shipper, have his liability limited to certain specific 
causes of loss, not occasioned by negligence, and to a certain specitic amount, 
provided such amount has been agreed up<m in consideration of a reduced 
freight rate. The carrier must have in reality two or more rates, and the 
shipper must have accepted the reduced one when agreeing to limit the car- 
rier's responsibility. Generally speaking, a special contract providing for sucli 
limitation is binding under such circumstances, and should the goods not be 
delivered at all the carrier's liability is limited to the amount agreed upon in 
the bill of lading. This is the way . the law stands to-day where the carrier is 
unable to show what became of the goods Intrusted to his care. 

Under the decisions of the United States courts it has been held that a lim- 
itation of the amount recoverable by a special agreement with the shipper is not 
really a limitation of the liability of the carrier, but simply a method of fixing 
an agreed upon value of the goods for the purpose of adjusting the freight rate 
and determining the amount which the carrier is to pay in the event of loss. 
Hence, therefore, no matter how the goods have been lost, whether by negli- 
gence or not, the amount recoverable may under these decisions be limited to 
the agreed upon value, but it is perfectly evident that such construction of the 
law puts a premium upon the carrier for silence. He can keep his mouth shut 
and depend upon the ground that he knew nothing about how the loss occurred. 

Of course, if a carrier willfully holds on to the goods and refuses to deliver 
tliem, or if he actually delivers them to the wrong consignee, he is guilty of a 
conversion and can be sued in trover and made liable for the full value of the 
goods; but the mere failure to deliver, or the failure to deliver on demand, 
while evidence of conversion, is not conversion in itself. 

Elsie Mayin t\ Dinsmoie {70 N. Y. JflO) ; Leo Utassy r. Barrett (219 N. Y. 
j^20), — The reported cases upon the question of a carrier's liability for conver- 
sion are few in number, but they seem to hold that the burden of proving a 
wrongful conversion by the carrier is upon the shipper, but this is a burden 
almost impossible to meet, except in a clear case. 

The general rule of law is that when a case is brought against a carrier for 
the loss or damage of goods, the burden of proof is uiK>n the carrier to show 
that the loss occurred from an exceptetl cause (where the bill of lading so pro- 
vides) and the carrier htiviug proved an excepted cause, then the shipper, in 
order to recover, must prove that the cause was the result of negligence. 

Clark r. liarnwell {12 Hoirard, 212) ; Transportation Co, r. Downer {It M'ah 
lace, 129) ; Galveston R. R. v. WaiJace {223 U. S. //8/).— However, as a limita- 
tion of the amount recoverable, has been held not a limitation of liability of the 
carrier but merely a method of ccmiputing the loss, the shipper would be hound 
to show a wrongful conversion if he claimed one. 

Upon ocean hills of ladina; goods imported, — With respect tO all contracts, the 
general rule of law is that their nature, obligation, and interpretation are gov- 
erned by the law of the place where they are made. Sometimes the parties ex- 
pressly Contract at the time of making that the c*ontract is to be construed by 
the law of some other place, or that it is to be performed in some other place 
and construed accordingly. 

A contract of affreightment made in one country between citizens or resi- 
dents thereof, and the performance of which begins there, is governed by the 
laws of that country, unless when entering into the <'ontract the parties clearly 
manifest a mutual intention that it shall be governed by some other law. 

Liverpool <& G. W. Steam Co., v. Phoenix Ins. Co. {129 U. S., 5.97). —To this 
general rule there is an exception, that if the foreign contract of affreightment 
is against the public policy of the country in which suit is brought, that country 
will declare it invalid. For example, a foreign bill of lading covering a ship- 
ment of goods from a foreign country to the United States, if valid where made, 
will be held valid in this country, provided that its terms do not offend against 
the public policy of the United States or against the Harter Act, which applies 
to a shipment from a foreign \tort to a port in the United States. 

Knott V. Boitomley Mills {119 U. »S. 6*^).— Limitations of liability for negli- 
gence are contrary to the public policy of this country, and except in certain 
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eases, against the prohibition of the Harter Act Hence they will not be en- 
forced in our courts even if contained in an ocean biU of lading which is yalid 
by the law of the country where it was made. 

lArerpool v. Phoenix Ins, Co. {J 29 V. S. 397); The Kenstngton (183 IL S. 
263), — ^As the courts have construed an agreement for the valuation of the 
property carried, based upon a reduced rate of freight, as not a limitation of 
liability for damage occasioned by ne^igence, but merely a method of de- 
termining the amount of the recovery a foreign contract of affreightment 
fairly made with the shipiJer, valuing the goods at a definite amount is valid 
in our courts, provided that the carrier 5?an not exempt himself from the con- 
sequences of his own or of his servant*8 neglect 

Hart V, Pa. R. R. {112 V. 8. 331); Caldron v. Atlas S. S. Co. {170 I. S. 272) ; 
Adams Express Co. v. Cronniger {226 V. 8. 4^1). — ^Furthermore, it has been 
held that such a limitation as to the amount of the recovery is valid, even in 
cases arising under the Harter Act. 

Frederick Leland Co. v. Homhlower {256 Fed. 289) ; Marianni Bros. r. 
Wilson {117 N. Y. 8. 335). — In our opinion, an agreement which provides that 
in the event of the loss or damage of the goods, the carrier shall be responsible 
for a sum vastly less than their value is in reality and effect a limitation upon the 
carrier's liability. It is true that such an agreement affords a plan for fixing 
the amount of the recovery, but when it fixes that amount as nominal, or even at 
a substantial reduction from the real value of the goods, it is putting a limit 
upon the liability itself. The case is analagous to that of an underwriter who 
admits liability for the loss he assumed, but claims so large a deductible aver- 
age that the assured loses the real benefit of his policy. 

Upon an ocean bill of lading; goods exported. — When goods are exported 
from this country under an ocean bill of lading to a foreign country, the ship- 
ment is subject to the laws of this country, including the Harter Act, and the 
act of 1851, sections 4281, 4282, and 4283, Revised Statutes of the United States. 

Generally speaking, carriers by water differ in no essential respect from car- 
riers by land, and in the absence of mutual agreement, carriers by water are 
liable in the same way as carriers by land. 

Liverpool 8. 8. Co. v. Phoenix Ins. Co, {129 U. 8. 397). — Ocean carriers can, 
however, limit their liability like carriers by land, against certain accidental 
causes, and also with respect to the amount for which they are liable in the event 
of the loss or damage of the goods shipped, and the act of 1851 grants to ship- 
owners certain exemptions for the purpose of encouraging American shipping, 
and its amendment, the Harter Act, grants further exemi^tlons, the latter i^ar- 
ticularly releasing the shipowner from liability for certain errors of navigation 
when he has otherwise complied with the requirements of the law. The ship- 
owner can also contract for relief from his otherwise underlying duty of furnish- 
ing an absolutely seaworthy ship, provided he uses due diligence to make her 
seaworthy, and to properly man and equip her, but with these exceptions the 
shipowner can not limit his liability for the negligence of himself or his servants. 

THE LAST DECISIONS. 

The last Important decisions which pronounce legal clauses limiting a common 
carrier's liability to an agreed upon value of the goods carried in consideration 
of a reduce<l rate of freight and a definite time within which claim.-^ must be 
presented against him are as follows; 

Western Transit v. Leslie & Co. (2Jt2 U. 8., 450 {1917) ) ; Boston M. v. Piper 
{246 V. 8., 439 {1918) ). — With respect to limitations of value by land carriers. 

Frederick Lelund iS Co. v. Bornhloicer {256 Fed. 289) : MarUinnu Bros. r. 
Wilson {117 N. Y, 8., 555).— With respect to ocean bills of lading. 

8o. Pacific V. 8teuart {248 U. K., //y,? {1919) ; B. t^ O. r. Leitch {249 V. 8.) 
217 {1919)).— With respect to the limitations of a definite time within which 
claim must be presented, the last decisions are' as follows : 

While the several States of this country, with few exceptions, recognize the 
common-law rule of the carrier's liability, and prohibit him from contracting 
against his own negligence or that of his servants, some of the decisions recog- 
nized In the several States are as follows: 

Maynard r. 8yracuse, B. d N. Y. R. Co. {71 N. Y. 180); Wescott r. Fargo 
8tcam Nav. Co. {61 N. Y. 155); Boyle v. Burk Terminal R. R. Co. {210 N, Y. 
389-^f)2); Kenney v. N. Y. C. d H. R. R. Co. {125 N. Y. 422).— In New York a 
common carrier may, by express contract, based on a sufficient consideration. 
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absolve himself from every degree of negligence on the part of himself or his 
agaits and servants, no matter how gross that negligence may be, provided only 
that it falls short of misfeasance or fraud. But the carrier cannot exonerate 
himself by general words. Such exemption must be expressed in unequivocal 
terms, and he is not at liberty to hide the stipulation away under a form of 
words, however broad. Thus, general words, such as that " the carrier will not 
be liable for loss or detention or damage'*; or, such as release from liability 
" from whatever cause arising " ; or, " for damage occasioned by delays from 
any cause," will not relieve the carrier from the results of negligence. 

In South Dakota, the code (sections 3886-3887) provides that the obligation 
of the carrier can be limited by special contract (section 3886), but cannot 
exonerate itself from gross negligence, fraud, or the wilful wrong of himself 
or servants (section 3887). The case of Meuer v. Chi. M. & St. P. Ry., 5 S. 
D, 568-69 N. W. 943, interpreted these sections as declaring that a common 
carrier could contract against its negligence and that of its servants, but not 
as against gross negligence, fraud, or wilful wrong. 

Cen. of Oa. Ry. r. HaU (124 ^'«m 302); So, Exp. Co. v. Hauhan (134 Oa., 
445), — In Georgia a carrier of live stock may contract against its negligence 
and that of its servants «) that it will be liable only for gross negligence. This 
rule only applies to contracts for the carriage of live stock. 

Donlan r. Southern Pacific (151 Cal., 763). — In California,, by statute, a 
common carrier can contract against ordinary negligence, but not against gross 
negligence. 

CheckJey v. Ill, Central (257 111.); Ahram v. MiUraukee, etc. R. Co. (87 
Wis., 4S5). — In several of the other States, for instance, Illinois and Wis- 
consin, there are cases reported as holding that there is a distinction between 
ordinary and gross negligence, and as to the former a carrier may by special 
contract exempt himself, but not as to the latter. 

Latej* cases, however, apply the general rule that a carrier cannot contract 
against its negligence or that of its servants. 

There is a decision in West Virginia (B. & O. Ry. v. Rathbone, 1 W. Va., 
87) which holds that a carrier can contract against its negligence. However, 
later cases decide the contrary and follow the common-law rule. (Maslin v. 
B. & O. Ry., 14 W. Va., 180; Brown v. Adams Express, 15 W. Va., 812.) 



Pboposed Amendment to Section 1 of the Haeteb Act of February 13, 1893, 
Thirty-Seventh Statutes at Large, Page 445, Chapter 105. 

[Proposed amendments in italic.]. 

Be it enacted l)y the Senate and Boii^e of Representatives of the United States 
of America in Congress assemhled, That an act entitled "An act relating to 
navigation of vessels, bills of lading, and to certain obligations, duties, and 
rights in connection with the carriage of property," approved the 13th day of 
February, 1893, which reads as follows, to wit : 

" That it shall not be lawful for the manager, agent, master, or owner of any 
vessel transporting merchandise or property from or between ports of the United 
States and foreign ports to insert in any bill of lading or shipping document any 
clause, covenant, or agreement, whereby it, he, or they shall be relieved from 
liability for loss or damage arising from negligence, fanlt, or failure in proper 
loading, stowage, custody, care, of proper delivery of any kind and all lawful 
merchandise or property committed to itFi or their charge. Any and all words or 
clauses of such import inserted in bills of lading or shipping receipts shall be 
null and void and of no effect." 

be, and the same is hereby, amended to read as follows : 

** That it shall not be lawful for the manager, agent, master, or owner of any 
vessel transporting merchandise or property from or between ports of the 
United States and foreign ports, to insert in any bill of lading or shipping docu- 
ment any clause, covenant, or agreement whereby it, he, or they shall be relieved 
from liability for loss or damage arising from negligence, fault, or failure in 
proper loading, stowage, custody, care, or proper delivery of any and all lawful 
merchandise or property committed to its or their charge, nor for any sum less 
than the full actual amount of such loss or damage, and whether the merchandise 
and property has been shipped at a reduced rate of freight or not, or at an 
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agreed-upon value which is less than its actual value. Any and all words which 
or clauses of such import inserted in bills of lading, or shipping receipts, shall 
be null and void, and of no effect In the event of loss or damage the burden of 
proving freedom from negligence shall he upon the vessel and her otoner" 

Notice of all claims for loss or damage visible from a superficial examination 
of the merchandise or of the barrel, box, bale, package, or other contiilner hold- 
ing the same, shall be given the carrier before removal from the dock, and notice 
of all claims for loss or damage discoverable only by opening the barrel, box, 
package, bale, or other container shall be given the carrier within a reasonable 
time after the delivery of the merchandise to the receiver thereof, such reason- 
able time being determined by the nature of the merchandise transported and 
the circumstance of each case. 



Proposed Amendment to the Cummins Act of August 6, 1916. 

[Proposed amendmeDts in Italic] 

AN ACT To amend an act entltl-ed " An act to amend an act entitled * An act to amend 
an act entitled "An act to ivgulate commerce," approved February 4, 1887, and all 
acts amendatory thereof and to enlarge the iK)wer» of the Interstate Commerce Com- 
mission, approved August 9, 1916.' " 

Be it enacted hy the Senate and House of Represetitatires of the United States 
of America in Congress assembled, That so much of an act to amend an act 
entitled " To amend an act entitled 'An act to regulate commerce,* approved 
February 4, 1887, and all acts amendatory thereof, and to enlarge the powers 
of the Interstate Commerce Commission, approved the 9th day of Augu.st, 1916," 
which reads as follows, to wit: 

''Provided, hoirever, That the provisions hereof respecting liability for full 
actual loss, damage, or injury, notwithstanding any limitation of liability or 
recovery or representation or agreement or release as to value, and declaring 
any such limitation to be unlawful and void, shall not apply, first, to baggage 
carried on passenger trains or boats, or trains or boats carrying passengers; 
second, to property, except ordinary live stock, received for transportation 
concerning which the carrier shall have been or shall hereafter be expressly 
authorized or required by order of the Interstate Commerce Commission to 
establish and maintain rates dependent upon the value declared In writing 
by the shipper or agreed upon in writing as the released value of the property, 
In which case such declaration or agreement shall have no other effect than 
to limit liability and recovery to an amount not exceeding the value so declared 
or released, and shall not, so far as relates to values, be held to be a violation 
of section 10 of this act to regulate connnerce, as amended; and any tariff 
schedule which may be tiled with the connnission pursuant to such order shall 
contain specific reference thereto and may establish rates varying with the 
value so declared or agreed upon ; and the connnission is hereby empowered 
to make such order in cases where rates dependent upon and varying with 
declared or agreed values would, in its opinion, be just and reasonable under 
the circumstances and conditions surrounding the transportation. The term 
^ ordinary live stock ' shall include all cattle, swine, sheep, goats, horses, and 
mules, except such as are chiefly valuable for breeding, racing, show puri>oses, 
or other special uses." . 

be and the same is hereby amended as follows, to wit : 

" Proinded, Jiowever, That the provisions hereof respecting liability for full 
actual loss, damage, or injury, notwithstanding any limitation of liability or 
recovery or representation or agreement or release as to value, and declaring 
any such limitation to be unlawful and void, shall not apply, first, to baggage 
carried on passenger trains or boats, or trains or boats carrying passengers; 
second, to property, except ordinary live stock, received for tan.sportatlon con- 
cerning which the carrier shall have been or shall hereafter be expressly author- 
ized or required by order of the Interstate Commerce Commission to establish 
and maintain rates dependent upon the value declare<l in writing l)y the shipper 
or agreed upon in writing as the released value of the property, in which case 
such declarat^'on or agreement shall have no other effect than to limit the 
liability and recovery to an amount not exceeding the value so declared or re- 
leased, and shall not, so far as relates to values, be held to be a violation of 
section 10 of this act to regulate commerce, as amended ; and any tariff schedule 
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which may be filed with the commission pursuant to such order shall contain 
specific reference thereto and may establish rates varying with the value so 
declared or agreed upon; and the commission is hereby empowered to make 
such order In cases where rates dependent upon and varying with declared or 
agreed values would, in its opinion, be just and reasonable under the circum- 
stances and conditions surrounding the transportation: Provided Jurther, That 
ichere /o«.s. damage, or injury occur h to property delivered to any common carrier, 
railroad or transportation company, the harden of proving freedom from neglir 
ffence shall be upmi such common carrier, railroad or transportation company, 
and where such loss, damage, or injury results from the negligence of th^ conh- 
mon carrier, railroad or transportation company, it shall be liable for the full 
actual loss, damage, or injury, and shall not hare the right to limit the amount 
of recovery against it to any declared or released value of such property. The 
term, " ordinary live stock " shall include all cattle, swine, sheep, goats, horses, 
and mules, except such as are chiefly valuable for breeding, racing, show pur- 
poses, or other special uses." 

STATEMENT OF ME. WILLIAM D. WINTEE, NEW YOEK, N. Y., 
THIED VICE PEESIDENT OF THE ATLANTIC MUTUAL INSUE- 
ANGE CO. 

Mr. Winter. The company I represent being a mutual insurance 
company, and the only one in the United States, we have pursued a 
somewhat different policy from the stock companies. Up to two 
years ago we absolutelj^ refused to admit liability for theft and 
pilferage. 

Mr. Edmonds. You mean the only mutual company in the United 
States doing marine insurance? 

Mr. Winter. Yes; pardon me. 

Mr. Edmonds. I just wanted to correct that. 

Mr. Winter. Yes ; thank you, Mr. Edmonds — the only marine in- 
surance company on the mutual plan. We took the position up to 
that time, that the marine insurance policy did not cover theft and 
pilferage losses and we refused absolutely to admit any liability. 
This was not done from any lack of desire to protect the merchants 
of the United States, but simply from the viewpoint that to admit 
liability for that risk, introducing that risk into the marine policy, 
would shake the whole basis on which transportation was then done. 
We felt, and our feelings have been justified by the result, that when 
a marine insurance company attempted to assume liability for those 
losses, which we felt should be a burden solely of the carrier, it would 
break down all the care that the carriers were then using for the 
protection of the shipments in their custody. We found that many 
of our assured suiFered losses by theft and pilferage. It was not very 
great at that time, but they did suffer it, and they were coming to us 
and asking us to pay them. We refused and told them it was the 
carrier's liability and we sent them back to the carriers. It used to 
be that the carriers would respond, but, when they could not get 
recovery from the carriers, we were inclined at times to make good 
the loss — not admitting any liability, but just as a, matter of fair 
dealing with our merchants, the company working on a mutual plan. 

It came to pass that the steamship companies introduced these 
limited value bills of lading, under Avhich they contracted out of their 
liability, assuming only a small measure of liability for goods in 
their custody. The result was that our customers came to us and 
said they could not get along without specific insurance against the 
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risk of theft and pilferage. We were forced into it, to be frank. 
We still insisted it was the wrong thing to do from the merchant's 
standpoint and that, in the last analysis, he would be worse off by 
insuring that risk than he would be in carrying it or insisting oh 
the carrier carrying it. 

The results have justified our feeling in that respect. I have some 
statistics here which I will simply speak of in a general way^ be- 
cause our company, conducting its operations on a mutual basis, it 
is not possible to compare the premium figures unmodified with the 
loss figures, because oi the fact that dividends are declared and paid 
back to the assured. But we found in the beginning of 1918 that the 
losses presented to us were becoming so great in number and so 
large in the aggregate, that the only thing that we could do was to 
start charging a premium for the coverage of this hazard. We 
figured out rates that we thought would be adequate, and the results 
OI the first year of doing that we found were very disastrous — the 
losses were tar greater than the premiums we received. At the be- 
ginning of last year, we materially increased the rates, thinking that 
we could keep abreast of the losses ; but we found at the end of this 
year, when the statistics were drawn up, that again we had made a 
serious loss, and we have found it necessary at the beginning of this 
year to advance our rates to a point where we feel the condition is 
so serious that the risk is almost becoming a noninsurable hazard. 

When it becomes necessary to charge rates of 5^ 6, 7, 8, and even 
10 per cent to cover a hazard, there is something basicly wrong. 
No such hazard should exist and there must be a remedy for it; 
and I am down here to advocate, as Mr. Bush is, a remedy of fixing 
the responsibility more definitely on the carriers and to get back 
to their old responsibility, which they have been permitted by stat- 
utes and decisions to contract themselves out of. Now, we ^o this 
not with any feeling that the carrier should be unduly charged 
with responsibility, but we do feel that the carrier is the only one 
who has the control of the goods and is the one to insure the goods 
when they are out of the control of the shippers. Furthermore, 
unless the carrier exercises due diligence there is no chance of their 
goods arriving at destination. 

Now, just to give you some side thoughts on the matter, we feel 
that it is greatly to the advantage of the American shipper, greatly 
to the advantage of the American shipowner, and greatly to the 
advantage of the countrv commerciallv as a whole for American 
exporters to be able to deliver their goods in sound condition at des- 
tination. No merchant takes insurance because he wishes to avail 
of the benefits of that insurance in doUai's; he takes that simply 
as an indemnity against possible loss. What he wants to do is to 
deliver his goods sound in the foreign country. If the American 
shipper can do that, he will get a lead over his foreign competitors; 
and the whole attitude of our company and the attitude we are advo- 
cating is to do what we can to prevent goods arriving at foreign 
ports pilfered, broken, leaked, or otherwise made unfit for the market 
for which they are intended. We feel that insurance against this 
risk only tends to increase the hazard, because it is inevitable, it 
is only human nature, that when a merchant has insurance against 
a risk he will become less keen about pursuing his remedy, such as 
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it is, against the carrier, and the shipowner, knowing there is in- 
surance on the commodity, will strive in every way possible to gain 
the advantage of that insurance and to forego, if he can, his respon- 
sibility for the shipments in his custody. 

Now, just along this line, in addition to theft and pilferage, at the 
present time there is great urgency to cover fresh-water damage, 
damage due to contact with other cargo, damage due to poor stowage. 
Now, all of these things, if they be insured against and the under- 
writers are responsible because of these hazards, we do not want 
to do it and are not going to do it unless conditions become such 
as to force us into it, because we feel it is simply again breaking 
down the responsibility of those who should be charged with those 
losses. If we cover fresh-water damage, the carriers are going to be 
less diligent in seeing that the goods are protected on open wharves 
or while they are being loaded into the vessels. If we cover damage 
due to poor stowage, the carriers will be less careful about stowage, 
and it is a fact that stowage has become very bad, owing to the tre- 
mendous increase in the growth of our merchant marine and with 
our impossibility of quickly training up a body of experienced and 
efficient stevedores. AH of those things have been in a measure the 
outgrowth of the war and the tremendous increase that we have 
had in our merchant marine. And unless that responsibility con- 
tinues to rest where it should rest — I am speaking now of the things 
other than theft and pilferage — we will find in a few years from now 
that the theft and pilferage situation will be repeated in connec- 
tion with bad stowage, fresh-water damage, breakage and leakage, 
and so we urge that the responsibility be placed where it can be 
controlled — not trying to throw any undue burden on the shipowner, 
but the shipowner is the only one who can control that hazard. The 
underwriter has no direct relation with the shipment, as you well 
knoA^. We are only third parties, acting as indemnifiers of one of the 
primary parties to the transportation contract. Anything we can 
do must be done through the shipper; and it does seem so clear, 
from a national standpoint, from an economic standpoint, from any 
standpoint of fair reasoning you wish to look at the matter, that 
the only sound way of making a definite improvement in this situa- 
tion is to let the burden rest where it can be controlled, and that 
the burden can only be controlled by those in whose custody the 
property is being transported, that we urge the responsibility should 
be placed on the carrier. 

Just to show what happened in relation to theft and pilferage, 
with respect to the Atlantic Mutual Insurance Co. — and I have had 
to revise these figures in order to bring them down to a comparative 
basis, by allowing for the dividend that has been returned to the 
assured — ^I will state that in 1919 and 1920, the Atlantic Mutual In- 
surance Co. took in, net, $469,609 in theft and pilferage premiums; 
and they paid out, against that, in losses that have been presented 
to the company by the 1st of March, 1921, $536,773 — or they paid 
out more than they took in by $65,164. No allowance is made here 
for the cost of operating the company, and it would not be unfair 
to add, as a pro rata share of the overhead applicable to this theft 
and pilferage, say $75,000 — which would show, over the 2-year 
period, a loss of $140,000, notwithstanding the fact that during that 
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period we had made drastic revisions of the rates to endeavor to 
feeep up with the increase in losses, because month after month we 
found that the number of claims being presented were increasing" 
and the aggregate amount of those claims was increasing. 

Now, in those figures we have not included losses by nondelivery, 
because in our method of statistizing we do not consider that as theft 
and pilferage losses. I have no figures to show how much that loss 
is, but the premium that is developed here for theft and pilferage 
was supposed to be sufficient to take care of these nondelivery claims 
that do not appear here, notwithstanding at the present time it shows 
$140,000 net loss. 

And, furthermore, let me point out that while we can determine 
exactly the premiums received, it is impossible to know what the 
losses against those premiums will be for months afterwards; be- 
cause claims come in five and six months and sometimes a year after 
the shipment leaves these ports. So much for the results from that 
point of view. 

This statement is considered from the point of view of our assured, 
and it is only fair to state that we find there is a difference in ship- 
pers. Some shippers have very bad theft and pilferage records; 
others have good ones. Some of that is due to chance ; in other cases 
it is due to poor packing and poor methods of handling. That is 
something that the underwriters, as underwriters, have striven to 
correct, but with only partial success. But were the responsibility 
absolutely on the part of the transportation companies, I do not see 
why it would not be possible for them to do a great work in the im- 
provement of the packing, in that they could refuse to receive ship- 
ments not properly packed. They could at least have them re- 
coopered or reboxed before they were sent forward. 

Now, we can look at the results of our business from another 
standpoint, that of the commodity, and we find from analyzing 
losses from the viewpoint of the commodity — and we have done it 
somewhat on the system of calculation that the railroads use — as to 
the products of agriculture, which in large measure take in bulk 
articles, like grain, cotton, lumber, logs, and those things, with only 
a small percentage of stuff like dried fruits and nuts and green fruits 
which will be classed in the products of agriculture, that the results 
there are good ; there is not much theft and pilferage except in those 
special commodities of which I speak — dried fruit and nuts and 
green fruit. We find there is a tendency to take them, naturally, 
because it is something that appeals to the desires of the men work- 
ing on the docks and in the ships. 

The products of animals are good, with the exception of the manu- 
factured products, packing-house products, and especially canned 
and bottled goods, which show unfortunate results with us. The 
larger packages, such as salt meats and sugar-cured meats and those 
shipped in barrels and such things, show rather good results. 

The products of the forest, such things as lumber and products of 
that kind, show uniformly good results. 

Products of the mines also show uniformly good results. 

But when we come to the products of the manufacturers, there 
is the rub, because it is there that the great losses are suffered, at 
least by our company ; and I think it would be found generally with 
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all the eompanies that on those products of manufacturers the losses 
are heavy, because those are the things that are desired. And in 
those products of manufacturers you will find that the things that 
appeal most to the individual — ^shoes, stockings, underclothing, hats^ 
suits, and such things — produce most of the pilferage losses. 

Now, the losses can be looked at from a third viewpoint, that of 
the routes of shipment. It is and has been a rather astounding thing 
to us — and I cite it because it is so remarkable — that we find that 
the business which we do out of the port of New York, both outward 
and inward, produces an undue share of loss. It is true that out of 
the other ports, Boston, Philadelphia, Baltimore, New Orleans, and 
the west coast ports, to the Latin-iVmerican countries, losses are pro- 
duced; but it IS a fact that on shipments out of New York to all 
ports of the world, or on shipment from all ports of the world to 
New York, there is a constant flow of loss. The reason for this can 
only be left to speculation, but it is our feeling that there is not the 
same specific protection in that port that there is in the other ports • 
of the country, due largely to the fact that it is almost impossible^ 
as far as we can find out, to obtain conviction of those who are 
caught red-handed in the act of stealing goods. 

I cite those three angles just to show the ramifications of the prob- 
lem. You have the problem from the viewpoint of the shipper, the 
problem from the viewpoint of the kind or goods he ships, and the 
problem from the viewpoint of the routes over which the goods are 
shipped; and I can not help but feel that the control of that is 
largely — not finally but largely — in the hands of the transportation 
companies, in that they can control what they receive and the con- 
dition in which it is received, and they can control both at the point 
of origin and the point of delivery, the care and custody of that 
property. 

Now, it is not only theft and pilferage and nondelivery that has 
increased so markedly, but leakage has increased enormously. And 
here, too, I think the carrier could exercise a wholesome influence in 
seeing that the goods he received were properly packed, and stowing 
them properly after he receives them. We have done a leakage busi- 
ness for a great many years, because the leakage question is an abso- 
lutely different one from the theft and pilferage question. 

Theft and pilferage is a moral problem, absolutely; but in the 
shipment of liquids there is and always has been a normal usual loss 
and in the event of sea peril, stress of weather, or stranding or col- 
lision there have been losses due to fortuitous causes which under- 
writers are content and willing to bear. But we had had enough 
experience in that business to be pretty sure as to the proper rates 
to charge on varying commodities. But we found, in the year 1920 — 
we only kept statistics in that year in detail — that the net premiums 
for leakage only, after allowing dividends, were $73,103 and the 
losses $110,380, showing a net loss of $33,277. With allowance 
for overhead expenses prorated over this particular part of our busi- 
ness, which would be fair to place at about $12,000, it would make 
the net loss for the year on the leakage business, say, $50,000. 

Now, this was due to a variety of causes, but the two outstanding 
causes, as we found them to be, are that invariably the packages of 
goods are received by the transportation companies in bad order and 
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taken in bad order, if you will, and poor stowage, putting heavy 
cases in places where they are not only not safe from the point of 
view of the package and goods themselves, but also put in places 
where they were an absolute detriment to the other cargo in the 
shipment. Now, that storage is something absolutely in the control 
of the carrier. The poor packing is only to an extent in the control 
of the carrier. We believe that part of this particular loss (which I 
do not cite as a moral loss at all or one that concerns a moral hazard) 
will remove itself in time when in foreign countries it is possible 
to get better containers; but, at the same time, we do feel that this 
hazard has been greatly increased due to the inefficient manner in 
which the goods were transported. 

I am absolutely in sympathy with Mr. Rush's remarks and in 
sympathy with the suggestions which he makes for the amendment 
of the Harter Act and the amendment of the Cummins Act, because 
we believe absolutely that that is the only way of making a real 
• impression on the hazard as it now exists ; that that is the only real 
way of reducing the cost of this loss, because it is an absolute 
economic loss to this country, and it has an absolutely bad influence 
on the extension of our foreign trade. The underwriters can go on 
increasing rates if they will, but I think they would rather and 
will, if necessary, cease insuring. But the thing to do is to control 
the matter so that the economic loss will stop, so that the cost that 
is now imposed on foreign trade will stop, and this cost can be 
reduced, at least, if it can not be altogether eliminated. We ask 
that this matter be considered by the committee — ^the amendment 
of these two acts — from the viewpoint of our national standing in 
the world. If we can get to the point where American merchants 
can deliver their goods in foreign ports in better condition than 
can our foreign competitors, why, we will get the markets and we 
will make a greater profit, because we will have that less cost; we 
can get in and quote a less price because we have that less cost, and 
the country, it seems to me, that can first get some solution of this 
terrible problem will find that the result has been well worth the 
effort. And if it does for the moment, while we are readjusting, 
cause undue hardship on one particular part of those who are en- 
gaged in overseas commerce, yet from the point of view of all and 
from the national viewpoint it will be well to go through that slight 
period of readjustment. 

Mr. Lehlbach. Mr. Winter, if your company pays a loss due to 
negligence in the act of an agent of a shipowner, for which he is 
liable, do you enjoy the right of subrogation? 

Mr. Winter. We do enjoy the right of subrogation. 

Mr. Lehlbach. Practically, as a matter of practice ? 

Mr. Winter. As a matter of practice, we find that most shippers, 
after we have made settlement with them, are rather loath to go 
to the trouble, and it is a great deal of trouble, in pursuing their 
remedy against the carrier, for the remedy must be pursued through 
them. We have no direct action. 

Mr. Lehlbach. But you do not contract that they shall do that 
to your interest? 

Mr. Winter. Absolutely ; we always insist on it and we keep fol- 
lowing them up. The cases are never closed; we keep after them 
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-and after them and after them. But I merely state it is human 
nature, when you have been reimbursed, not to want to go to addi- 
tional trouble to get your money out of the carrier. 

Mr. Lehlbagh. Do the bills of lading actually reverse the normal 
liability in that respect by specifying, if the shipowner is liable to the 
shipper for a loss, that if the shipper collects from the underwriter 
he must apply that to what he expects from the shipowner? 

Mr. Winter. Some bills of lading do, sir; they claim the benefit 
of any insurance that may be on the commodity. 

Mr. Lehlbagh. Is that kind of a contract in accordance with pub- 
lic policy? 

Mr. Winter. It is not ; it is absolutely against public policy. 
, Dr. Huebner. Is it also against public policy for a bill of lading 
to specify that the carrier is not liable for anything that can be in- 
sured against? 

Mr. Winter. Absolutely. 

Mr. Edmonds. I was wondering whether you would call the loss 
of whisky leakage or a moral loss. [Laughter.] 

Mr. Winter. Now, that you have raised that point, a difficulty 
arises in the shipment of whisky in bottles, as to whether the loss 
is due to breakage or pilferage; because the method used in pilfering 
whisky in cases is to drop the cases and then to hold a container 
under the case and catch the drips. [Laughter.] There was also 
a case that happened on the New York docks, where whisky had 
been sent — it may not have been whisky, but liquor of some form. 
It was sent in casKS and lay on the docks, and during the daytime the 
river pirates located the casks on the dock and, after dark, they 
came down with boats, under the dock, bored a hole through the 
dock and into the casks and, with their containers, emptied the 
casks. There are various ways of doin^ it. 

Mr. Edmonds. That is leakage, isn't it? 

Mr. Winter. That would be a claim on the underwriter, I think, 
as pilferage; because it would show the case had been approached 
from the outside. That would not be considered as a leakage loss. 

Mr. Lehlbagh. Can the river pirates operate, as in the example 
you have given us, successfully operate, without the connivance of 
employees on the docks? 

Mr. Winter. I think not. And I am also of the opinion they can 
not operate very long, except with the connivance of the police 
authorities. 

Mr. Edmonds. Do your New York laws require the dock should 
be kept open at all times for access to the public? 

Mr. Winter. I do not know as to that. 

Mr. Edmonds. Can the owner of the pier close the same and not 
allow anybody on it? 

Mr. Winter. I can not answer that question. 

Mr. Edmonds. Will you try to find out and let me know ? I find 
there are different laws in different States and I have never gotten 
a complete compendium, and I would like to know. 

Mr. OsBORN. I think it would depend on what dock it is. I have 
had occasion to look into that on certain docks, and I have found 
they could protect the docks. 

Mr. Edmonds. I would be very glad, indeed, if Mr. Winter could 
furnish the information as to the New York docks. I find in Phila- 
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delphia we have to keep watchmen on our docks, and if a man can 
show he has business with the ship, or anything like that, he has 
to be allowed on the dock at any time — dav or night. 

Mr. Lehlbach. In speaking of losses trom theft and pilferage 
and nondelivery, you have pointed out the many losses due to the 
destruction or disappearance of the commodities themselves. Can 
you suggest for the record indirect losses that result, such as losses 
resulting from delay, inability to fill contracts, loss of trade, and 
other elements? 

Mr. Winter. Why, yes ; I could. It quite often happens that con- 
tracts are canceled because of the fact that on arrival at destination 
parts are missing. For instance, machines that have brass fittings 
that are small and removable often arrive at destination with those, 
brass fittings removed, and resulting sometimes in the abrogation of 
the contract. In any event, it serves to delay the carrying out of 
the contract of sale. That condition has become so bad that it is 
customary now to ship those brass parts in separate packages in such 
a way that they will not be noticed and the shipments go forward 
minus those parts, which follow either on the same ship or on a later 
ship. I think in one particular case, where some motor trucks were 
sent to Copenhagen and return from there they came back with 
all the removable parts on those motor trucks, the lamps, horns, and 
everything small and removable and salable, taken off. The result 
is, you can see for yourselves, any goods arriving at destination in 
such condition as that are not salable and result oftentimes in loss 
of the market; because maybe by the time the missing parts can be 
forwarded market conditions have so changed that the commodity is 
valueless in that market. 

Commissioner Lissner. You stated, Mr. Winter, that many losses 
were due to the inexperience of stevedoring companies in handling 
cargo. I am informed by the representatives of the Shipping Board 
that in our work inexperience results from newly organized stevedor- 
ing companies. Have you any observation to make in that regard ? 

Mr. \ViNTER. You mean by newly organized stevedoring companies 
those that have been organized to meet the demand of the last few 
years ? 

Commissioner Lissner. Yes. 

Mr. Winter. You mean by newly organized stevedoring companies 
which have had long experience ; and the head of one of those com- 
panies could almost build a ship himself from beginning to end. 
Those men would know how to stow cargo in a ship so that it would 
be in a sound condition, so that even if the ship met heavy weather the 
cargo would not shift. It is a real science stowing cargo in a ship 
so that the cargo will not move when the ship encounters heavy 
weather, such as is encountered on the North Atlantic in the winter. 

Now, it is apparent that those men can only become experienced 
through a long training. And there has been such a great increase in 
the need of those men that, of course, many inexperienced stevedores 
have loaded vessels, with disastrous results. 

Commissioner Lissner. Has anything practical been done with re- 
gard to a training school for stevedores ; or is that a practical sugges- 
tion ? It is expensive, is it not, for them to get their experience in 
actual work? 
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Mi*. Winter. It is pretty expensive ; but that is the only sound way. 
They could get a great deal of theoretical knowledge in that way which 
would be valuable. School training would be valuable to that extent, 
just as school training is valuable to the skippers and crews of our 
ships: But it does not give them the actual shop experience, if I 
might use that word ; they need the apprenticeship in doing the actual 
work. ' 

Commissioner Lissner. Is there anything essentially vicious or 
undesirable in regard to this method of organizing subsidiary steve- 
doring companies ? 

Mr. Winter. I do not know what answer to make to that ques- 
tion, because I do not quite know what the purpose of the question is. 

Commissioner Lishne^. Well, I am simply asking a question that 
was suggested to me ; I do not know much about it myself. 

Mr. Winter. I do not. either. 

Mr. Edmonds. I think it simply means this : They have a number 
of operators of allocated ships in the Shipping Board, and these 
operators have organized subsidiary stevedoring companies. 

Mr. Winter. I guess that is it. 

Mr. Edmonds. I suppose he means to ask if it is a vicious prac- 
tice to allow these operators to organize these subsidiary stevedoring 
companies. 

Mr. Winter. Well, I think it is a vicious practice in that it tends 
to a breaking down of the care that is taken in loading vessels. For 
instance, if you had an operating company that was not of the high- 
est class, the probabilities are that the subsidiary stevedoring com- 
pany would be of the same class. And just to give one example — I 
do not like to mention specific cases or names — but take the steamer 
Posla/nd. There is a case that has been so widely discussed in the 
newspai^ers that you all doubtless know what has happened. Now, 
we have absolute information that the cargo supposed to have been 
stowed in the bottom of the Posland^ that could not have been 
touched between the time the steamer left New York and the time 
she returned to New York, was pilfered by the stevedores at the 
time of loading — there was no way of getting at that cargo during 
the voyage out or the voyage home — and that that cargo was broken 
into and some of it taken out from the lower tiers, and the cases 
came up empty or partially empty. Now, that is one illustration ot 
what unified control may lead to. 

Mr. Lehi^bach. I suppose everybody knows about the PosJand 
and the incident that vou refer to, but will you state for the record, 
briefly, what it was? ' 

Mr. Winter. l:es. The steamer Posland was operated by the 
Acme Navigation Co., and owned by the Polish- American Steamship 
Co. ; it was one of the Shipping Board vessels that was sold to the 
Polish- American Steamship Co. As you are doubtless aware, the 
conditions in Cuba last summer were such that it was impossible to 
get the number of vessels to go to Cuba that the Cubans thought 
they needed ; they did not really need so many, as it turned out, but 
thev thought they did. And the result was that more ships were sent 
to tlabana than there were facilities at the port for discharging. 
The steamship Poslmid sailed in the month of August with a very 
valuable cargo, worth, I think, roughly, about $5,000,000. She went 
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down in normal course and was about a month in the port of Ha^ 
bana, and was unable to obtain lighters or a berth at wnich to dis- 
charge. Some misrepresentations, I think, were made to the De- 
partment of State, and the vessel was permitted to return to the port 
of New York, her hatches not having been opened. 

The bill of lading in that case was a very wonderful document — 
very unusual. It gave them the right to return this car^o to New 
York. In fact, it was rather indicated that that was the original in- 
tention; that when the boat left New York there was no apparent 
chance of any discharge at the port of Habana. It also provided 
for payment of a fee for discharging at Habana; also for demur- 
rage at Habana ; and it also provided that in the event of the vessel 
returning to New York, return freight would have to be paid. 

When the vessel arrived at New i ork a shippers' committee was 
organized, with counsel, in order to protect the interests of those 
who had cargo aboard; and the operators refused to release the 
cargo until the charges had been paid. The freight out and these 
charges at Habana had been paid in advance, but the return charges, 
the operators insisted on collecting before the cargo could be out- 
turned from the vessel. The shippers refused to do this ; but finally" 
it was arranged that bond should be put up for the payment of 
this return freight, if it was finally adjudicated that it was due; 
and the cargo was released after a great deal of delay. 

When this cargo came out, as I have mentioned, a great deal of it 
was found to have been pilfered, some of the cases being absolutely 
empty and others only partially empty. Some of them looked as 
though the goods had been willfully destroyed, without any real 
desire to get at them. But it was also shown that those who had 
done the pilfering had had plenty of time in which to do it; that it 
had been scientifically done; because cases that had been absolutely 
unmarked and would show no trace of their contents, but which were 
the most valuable cases, were those that were pilfered; the shoes and 
razors, and all of those things which are small in bulk but large in 
value, were taken, showing that those who had done the pilfering 
had had absolute access to the manifest of the vessel and were in 
collusion in some way with the people who were interested in the 
vessel. 

That case has gone to the courts, and only last w^eek a decision was 
handed down in the district court for the southern district of New 
York holding that the vessel and the operators — the vessel had been 
libeled — were liable for the theft and pilfering and other damage 
that had ensued, because of the fact that there was an unexcused 
deviation. 

That is perhaps the most outstanding and the most vicious case 
of theft and pilferage that has come to light so far. 

Mr. Edmonds. Mr. Winter, was thei*e anybody ari'ested in connec- 
tion with that case ? 

Mr. Winter. So far as I know, no one has been arrested. 

Mr. Edmonds. Well, this was a Shipping Board vessel operated 
by the Acme Navigation Co., was it not? 

Mr. Winter. No ; it was built for the Shipping Board, but I think 
it was a free boat, owned by the Polish American Steamship Co. 
I simply mentioned that it was a Shipping Board vessel to show 
that it was one of the big, new type boats. 
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Mr. Edmonds. There was no investigation to show whether the 
officers and crew were responsible? 

Mr. Winter. So far as I know, there was not. There may have 
been, but I do not know of it. 

Mr. Edmonds. Or any investigation made of the owners? 
Mr. Winter. Well, there was an investigation made of the owners, 
but I jun not sure whether that was an official investigation, or 
whether it was an investigation by the counsel for shippers and the 
underwriters. But it was shown that they had had various other 
dealings ; that they had been an operating company in New Orleans, 
and had left there rather hurriedly without explanation; but their 
hasty exit could be explained on account of irregular methods. And 
the whole proposition seemed to have been cooked up in advance. 
The steamer Cracow was also a rather unusual case. This vessel 
was dispatched by the same operators, the Acme Navigation Co., 
and went down to Cuba, the same port, under the same conditions, 
and was not able to discharge. I think perhaps there had been a 
little discharge made, but very little; and then suddenly the vessel 
took fire and was completely destroyed. Now, it is very hard to get 
definite evidence; but from what is known it is quite evident — it is 
like one of those Scotch verdicts, "Guilty, but not proven" — that 
the destruction of the vessel was brought about in order to cover 
up the theft and pilferage that had been going on in the hold. That 
boat was discharged by the same operators. 

Mr. Edmonds. Was there any criminal prosecution in that case ? 
Mr. Winter. So far as I know, there was none. That, of course, 
happened in a port of Cuba. 

Mr. Edmonds. They did not make the captain manager of the line 
afterwards, did they? [Laughter.] 
Mr. Winter. I do not know. 

Mr. Edmonds. It seems to me that he w^ould be a good man to 
manage for some New York people that I know of. [Laughter.] 
Mr. Winter. For some purposes, he would be excellent. 
Mr. Edmonds. I suppose this question really resolves itself down 
to the honesty and the good intentions of the operator ? 

Mr. Winter. Yes; it does, in a measure. But how can you have 
honest operators and honest shipowners if they can contract them- * 
selves out of a liability that should be theirs ? 

We are advocating this strict liability oh carriers so that there 
shall be one law for all ; it is partly for that reason that we are ad- 
vancing this; so that an operator could not make shipping contracts 
or issue bills of lading such as were issued in the cases of the 
Cracow and the Posland. It is always unfortunate that the law must 
press equally hard on the guilty and those who are not guilty; but 
you can not make fish and fowl of the same thing. It is absolutely 
necessary to have a definite, clear-cut legal status. This suggested 
amendment to the Harter Act, I feel, is only restoring what was the 
original intention of the Harter Act. Of course, the Harter Act 
has been so changed by legal decisions and statutes that it has not 
served the original and intended purpose. 

Mr. Edmonds. Does this Polish- American Steamship Line belong 
to the American Shipowners' Association ? 
Mr. Winter. I do not know. 
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Mr. Campbell. I would like to suggest, Mr. Chairman, that that 
case ought not to stand as an example of the American shipowner, or 
the Shipping Board operations ; and I think inasmuch as the com- 
mittee has gone into that case, in order to have your record fair to 
all, you ought to go further into the matter. 

Mr. Lehlbach. i ou will have that opportunity. 

Mr. Campbell. I am not speaking of that ship ; I do not know any- 
thing about that. But I do not think the record ought to stand 
merely with a statement as to the case of that ship. That was a most 
extraordinary case, with unusual people; and it is not a fair ex- 
ample of the American shipowner. 

Mr. Winter. I want to agree with Mr. Campbell that that was not 
a fair example of the American shipowner; but it only shows that 
those who want to go that far can do so and get away with it. 

Mr. Edmonds. I will agree with Mr. Campbell also. 

Mr. Winter. And it is no reflection on American shipowners. 
Far be it from me to reflect on them. 

Mr. Lehlbach. But it is an example of what is possible under 
present conditions. 

Mr. Winter. It is. 

Commander Lissner. I would like to ask whether you have noticed 
any difference in efficiency in stevedoring between the handling of 
Shipping Board vessels and the handling of other vessels. 

Mr. Winter. Well, I can not speak by the book as to that. But I 
do know that the old-established companies, of course, had the old- 
established stevedores engaged with them, and that it was inevitable 
in operating the Shipping Board boats that new crews, new cap- 
tains, new stevedores, etc., should be taken on. In that way the 
Shipping Board boats have been handicapped — not through any 
fault of the Shipping Board, but merely because of the very condi- 
tions that existed. With such a comparatively small American 
merchant marine there was a comparatively small number of steve- 
dores ; they were all engaged up and continued mostly with their old 
connections, except as they were able to develop and take on new and 
additional lines. 

Mr. Lehlbach. Are there any further questions of Mr. Winter ? 

Mr. (xAiNEs. I would like to ask one. Do you regard all insur- 
ance which indemnifies a man against his own wrongful act or 
criminal negligence as being against public policy? 

Mr. Winter. Against his own? 

Mr. Gaines. Employers' liability; insurance against liability for 
his own negligence; would you regard that as being, as you say, 
against public policy ? 

Mr. Winter. I would only go to a certain extent in that respect, 
it is impossible for the owner of a factory, for instance, to exercise 
the same sort of control all along the line that he would exercise if 
it was but a one-man factory ; a factory such as they had in the old 
days, which consisted of one or two men. Then it was absolutely 
possible to control what went on. But when you have a factory that 
has more than 20,000 people, I do not think you can lay down the 
same measuring stick for that that you could for the old-style 
factory. 
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But I do think that any insurance that undermines the responsi- 
bility of those who are, under the old common law, liable for what 
happens is tending against public policy. 

Mr. Ktkkpatrick. That is true, however, in all automobile lia- 
bility insurance, is it not? There is a one-man operation there. 

Mr. Winter. That is a one-man operation. I do not know much 
about automobile insurance. 

Mr. KiRKPATRiCK. But it is recognized as not against public policy 
to grant automobile liability insurance everywhere? 

Mr. Winter. Yes ; and it is very unfortunate in some respects that 
certain operators can get such insurance. I think in the long run 
you will find that there is a measure of assuming risk there that is 
against public policy.^ If it were not possible so freely to get auto- 
mobile liability insurance, there would be less loss. It is very hard 
to draw the line, because you get into cases that are very different. 

Mr. Lehlbach. Of course, negligence in automobile operation 
runs very frequently into the criminal, and there is no indemnity 
against the criminal law. 

Mr. Winter. No ; of course not. 

Mr. Lehlbach. Does your company use the loan receipt against 
losses to obviate the carrier obtaining the benefit of insurance under 
the bill of lading? 

Mr. Winter. We do. 

Mr. Lehlbach. Is it effective? 

Mr. Winter. And we furthermore have been induced to insert 
a clause in our policies to prevent the carriers from exercising that 
right, which they try to claim, of getting the benefit of insurance. 
We have a contrary clause. 

Mr. Lehlbach. That nullifies any such overtures on their part, 
and it is a fight between the bill of lacling and the insurance contract ? 

Mr. Winter. Yes; and the insurance company, you see, is doing 
that in order to preserve the rights of the shipper against the carrier. 

Mr. Lehlbach. Will you explain the operation of such a loan 
receipt ? 

Mr. Winter. Well, under the loan receipt, a merchant makes claim 
on his* underwriters. The underwriter claims that it is a ship's 
liability, or a carrier's liability; he denies liability for the loss to 
the assured. But in order to put the merchant in funds so that he 
may again proceed with his business relations, the underwriter ad- 
vances a sum of money — part, usually, of the claim made — under a 
loan receipt which does not admit liability, and under which the 
merchant agrees in the event of recovering from the carrier to re- 
imburse the underwriter for the loan made. There is no admission 
of liability; it is just a device for continuing the relation between 
the assured and the carrier, but at the same time enabling the assured 
to go on with his business while the question is being litigated. 

Mr. Lehlbach. And in turn, bills of lading sometimes contain 
this provision: 

That the shipowner or operator shaU have the benefit of aU loans the 
amount of which have been determined by the total amount, or part of any 
damage to said merchandise, made to the owner by the insurer thereof and 
Induced by the existence of insurance upon said merchandise. 

60683—21 4 
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Mr. Winter. I believe such clauses are in bills of lading; yes. 

Dr. HuEBNER. And what happens in that case ? 

Mr. Winter. I think in that case the steamship company would 
have a great deal of difficulty in finding that the loan had been 
made. fLaughter.] 

Dr. HuEBNER. Mr. Winter, have you found a big difference be- 
tween different carriers, in the amount of losses, aside from your 
distinction of those who are old operators and those who are new 
operators ? 

Mr. Winter. Yes; there are certain lines that do not have the 
proportion of claims that other lines do. There is a marked differ- 
ence in the care given property in the custody of the carriers. 

Mr. Edmonds. Do you think the proposed dual bill of lading, 
having one bill of lading protected and the other open, would be 
practicable ? 

Mr. Winter. I do not. I think, just as Mr. Rush said, that the 
bad bill of lading would drive out the good one. I think it would 
be an unfortunate thing to have two sorts of bills of lading; we 
would merely work back to about where we are to-day if that was 
done; because, really, the bill of lading that would be used would 
be the cheap bill of lading; that would drive out the full liability 
bill of lading. 

Mr. Lehlbach. Do you think the situation could be cleared up 
by a voluntary arrangement between the operators and the under- 
writers, or do you think legislation is necessary ? 

Mr. Winter. I think legislation is absolutely necessary. 

Mr. Lehlbach. Could legislation be supplemented by voluntary 
agreement or reformation in the methods ol doing business? 

Mr. Winter. Well, I do think that pood could be done bj'' con- 
ference between tlie various interests involved, so that we would 
get various angles on the case; but I do not believe much can be 
done in that direction until the vital principle is definitely fixed as 
to where the responsibility shall rest; I think it would be rather 
putting the cart before the horse. If we can definitely determine 
that the liability is to be in one place, why, then everybody can sug- 
gest means of controlling that liability and reducing it. fiuf as it is 
now, to use the vernacular, everybody is " passing the buck." 

Mr. Lehlbach. Are there any further questions? We are much 
obli«:ed to you, Mr. Winter. 

TA e will next hear Mr. Robinson. Please state your full name, 
business, and address for the record. Mr. Robinson. 

STATEMENT OF ME. WADE EOBINSON, MAEINE INSUEANCE 

BEOKEE, NEW YOEK CITY. 

Mr. Robinson. My name is Wade Robinson. I am a marine in- 
surance broker; address. New York City. 

The fact that hearings before this committee are being held and 
the statements of witnesses prove that enormous losses to merchan- 
dise in transit have occurred in consequence of theft, pilferage, non- 
delivery, breakage, leakage, hook, sweat and fresh-water claims, these 
losses are — in the absence of a major accident, described by the term 
" acts of God or perils of the sea " — ascribable purely to numan ne- 
glect ; that is, in the absence of such major perils loss would not have 
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occurred if merchandise had been properly packed, handled, and 
safeguarded during transportation. 

The broadest word that may be used to describe the causes of loss 
referred to is carelessness. 

Losses to merchandise in transit increase cost because the con- 
sumer is taxed through the premium charges in policies of insurance. 

It is quite certain that extraordinary effort to produce and ship 
the almost unbelieveable volume of merchandise that was handled 
during the war, with the shortage of efficient help in all lines of 
endeavor, was productive of cheapened methods originally devised to 
expedite handling and shipping, and that the main thought govern- 
ing export business was quick production and quick delivery, with 
the result that short cuts and careless methods were the inevitable 
vogue. 

It might be argued that now that the war is over and demand has 
lessened and labor is jjlentiful and good packing material easy to 
obtain abnormal conditions, would immediately right themselves, but 
conditions have not changed. 

Shippers have learned bad habits, and the general business de- 
pression, coupled with the extraordinary overhead expenses, has pro- 
duced a trade condition that has created an even greater temptation 
to carelessness and inefficiency with its resulting handicap in the 
form of costs represented by greatly increased insurance premiums. 

The subject of export packing has been very ably dealt with by 
Mr. C. C. Martin in his address before the foreign trade convention 
recently held. In hs address Mr. Martin shows the importance not 
merely of adequate containers but also of proper packing of merchan- 
dise in a manner that will fit the governing circumstances of the 
route over which it will have to travel. He deals with the very 
obvious necessity of making the package suitable as respects size, 
Tveight, strength, center of gravity, and of protecting it against un- 
avoidable exposures by adequate waterproofing and by such other 
reasonable means as will safeguard contents against damage from 
without as well as from within, and which will protect it as much as 
possible against thieves. 

Mr. Martin refers to the fact that good packing is easily within 
the range of accomplishment at an expense that will show an actual 
saving over present inefficient methods, and he supports this con- 
tention by citing the fact that the Forest Products Laboratory of 
Madison," Wis., a Government institution which is a branch of the 
Foreign Service of the United States Department of Agriculture, dur- 
ing the war saved to the Government millions of dollars by redesign- 
ing packing cases for overseas shipments. 

I think it will be freely admitted that there is an overabundance 
of poor packing and that a remedy which will prevent and at the 
same time teach the shipper to pack properly, is imperatively neces- 
sary. 

It is apparent that a code of practice to govern packing can be 
devised that will serve as a minimum standard of packing quality. 

Obviously this code can and should be prepared by the Govern- 
ment Forest Products Laboratory at Madison. This laboratory has 
at hand, already paid for, a vast amount of data and experience and 
skill developed as a result of the war, which can now be realized 
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upon as a form of salvage through the preparation of a code of 
packing practices. 

The laboratory, of course, would be expected to prepare the pack- 
ing code in conjunction with representatives of shippers and carriers 
and underwriters' surveyors. 

I wish to state here that the establishment of a code of practice 
to govern packing is not in any sense to be regarded as mandatory 
or an obligation on the part of any manufacturer or shipper. It 
would be optional with him whether or not he adopts it, but it is 
expected that he would surely adopt it because of the saving in cost 
of packing, freight, and insurance. 

The plan which I shall outline carries nothing in the form of an 
obligation that must be assumed. 

If any features of the plan are objectionable to any interest they 
jnay proceed along usual lines the same as heretofore. 

The consideration of packing is naturally the first thought in con- 
aection with the consideration of a shipment of merchandise in tran- 
sit from point of shipment to point of destination, and while we 
have considered the character of package or container, we must also 
not overlook the elements of hazard which are embodied in the pack- 
ing of a package; that is, in the method employed in placing the 
goods in the shipping container and the morals of the individuals 
charged with this duty. This is important when we consider the 
risks of theft, pilferage, and breakage. 

It is not always easy to determine after arrival of a shipment, 
which has developed breakage or pilferage, whether the loss so caused 
was primarily due to faults in the packing room of the shipper 
or to faults that developed after the package had commenced its 
journey. 

Reasonable certainty resj)ecting proper packing and the morals of 
the individuals who do the packing, therefore, should be established 
by a reasonable system of supervision that will insure the employ- 
ment of only skilled and honest persons in the packing of merchan- 
dise. 

When merchandise starts upon its journey transportation is ac- 
complished by means of various forms of carriers, such as truck, 
horse-drawn or motor, lighters, steamboats, canal boats, river and 
harbor craft of various types, railways and ocean-going steamers. 
During its voyage, therefore, the merchandise is in many ways ex- 
posed to all the special perils referred to, and inasmuch as all these 
perils are, in the absence of perils which are termed " acts of God 
or perils of the sea," solely due to human agencies, it is reasonable 
to assume that through the same human agencies, properly con- 
trolled, the special perils may be almost if not wholly eliminated. 

Obviously it is also necessary to provide means to guarantee proper 
handling during loading upon the ocean carrier and the proper 
stowage in the hold of the ocean carrier, and also to see that in 
connection with stowage and general loading of the vessel the danger 
of loss through perils of the sea is not augmented in consequence of 
careless stowage, improper loading, or overloading. 

When an ocean carrier arrives at its destination the process of dis- 
charge to shore or supplementary carrier in which the merchandise 
will continue its journey should also be subject to reasonable super- 
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vision in order to avoid the special risks referred to, and there seems 
to be no adequate reason for failure to exercise such supervision. 

After merchandise has been discharged it will proceed to desti- 
nation, which may be an interior city in a foreign country, and if its 
condition has been properly noted at time of delivei-y from s^hip's side, 
developments thereafter can be identified as a result of the quality 
of skill and care employed in transportation to destination. 

If special perils are to be eliminated, carelessness must be elimi- 
nated all along the line of transportation, and there must be substi- 
tuted a system that will insure adequate packing and adequate hand- 
ling, and this system must begin to operate in the packing room or 
warehouse of the shipper and carry through to the very door of 
the warehouse of the consignee. No system which takes care of only 
a portion of the journey will be adequate. 

It is reasonable to assume that another factor which has largely 
promoted loose and inefficient shipping methods is the success many 
carriers have had in evading responsibility through the introduction 
of clauses limiting, or in eflfect eliminating entirely carriers' responsi- 
bilities. This condition seems to have led carriers to accept freely 
merchandise in an utterly unfit condition, and they have withdrawn or 
failed to maintain usual and proper safeguards for the protection of 
merchandise intrusted to their care. 

We must not lose sight of the fact that the term " carrier " is in 
fact a very board term. It includes many forms of carriers, prin- 
cipally supplementary carriers, and may even be correctly applied 
to individuals and agencies who have custody and handling of mer- 
chandise between warehouse shelf at point of shipment and ware- 
house floor at point of destination. 

It has been suggested that a remedy for existing defects might 
be found in an amendment of the Harter Act and rigid enforcement 
of the same, by which the carrier would be prevented from, first, 
introducing clauses in the bill of lading at variance with the terms 
of the Harter Act ; second, limiting value to a nominal sum. 

A little consideration of this suggestion, however, reveals the fact 
that it would not do more than partially cure existing defects, because 
there is infinitely greater actual and potential waste and damage 
embodied in the make-up of individuals who make the case or con- 
tainer, pack the merchandise therein, carry it from floor to truck, 
from truck to lighter or ship, and from lighter to ship, from ship to 
lighter or shore, and thence by truck or other land conveyance to 
warehouse at destination. 

The Harter Act applies only to carriers engaged in carrying mer- 
chandise from and between ports of the United States and foreign 
ports. A drastic amendment and rigid enforcement of the Harter 
Act against the ocean carrier could have no material effect upon all 
the other numerous agencies of transportation before and after deliv- 
ery to and from the ship. 

Legislation that seeks to regulate the ocean carriers alone would be 
unfair and unjust, unless the same legislation at the same time 
granted to the carrier a form of power that would enable the carrier 
to control all elements having custody of the merchandise before 
receipt by ship and after discharge from ship, and this power would 
have to be extended so as to include the packer and to enable the car- 
rier to control individuals employed by supplementary carriers. 
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Manifestly the granting of such power to a carrier would involve 
legislation of an impossible character. 

vVe must not too readily assume that all damage discovered in an 
arrived package occurred after delivery to and while on board the 
ocean carrier. 

When we think of theft and pilferage and the moral hazard gen- 
erally, we must bear in mind that the same is in proportion to oppor- 
tunity, and that surely the probabilitv of immorality is greater while 
the merchandise is land borne than while it is water borne, because of 
the greater incentive lyisg in the fact that the only market for stolen 
goods is on land, and the landman can more easily develop such a 
market than can the seaman. 

Consideration of corrective measures brings as -a very first thought 
a clear necessity, namely, that the corrective system to be just must be 
comprehensive. 

It must apply in just proportion to all the contributory elements of 
carelessness, and must, therefore, apply not only to the steamship 
carrier but to all other agencies participating in the act of trans- 
portation. 

At first blush this conclusion seems to present a picture of compli- 
cations and small details so numerous as to inspire a quick thought 
that a real remedy is impossible or too difficult. Whatever effort is 
made it must be in proportion to the evil it seeks to correct. 

An examination of the relationship of shipper, carrier, and insur- 
ance company reveals a condition that practically amounts to a state 
of three-cornered opposition. 

The shipper seeks to evade expense in the matter of packing. The 
carrier seeks to evade responsibility for damage arising during act 
of carriage. The insurance company seeks to evade ultimate loss 
through collection from the carrier, thereby constituting itself a mere 
guarantor or surety back of the carrier instead of actual insurer, 
and by charging greatly increased rates of premium or declining 
altogether to issue insurance. 

The merchant has saved on packing costs, according to his idea, 
and has accepted any form of bill of lading which the carrier has 
offered, without thought of his obligations under his contract of in- 
surance, believing that if loss or damage is sustained he will collect 
from the insurance company. 

The insurance company believes that the shipper by these practices 
secures for himself a saving in packing costs and freight rates at 
their expense. 

Now, it is apparent that any attempt to correct the situation by 
legislation aimed at only one of the parties to the act of transporta- 
tion will produce controversy and accentuate antagonism. If we 
are to achieve a state of harmony and profit for right doing we must 
devise as an alternative a purely optional system that will carry 
advantages of convenience and lessened costs so important that it 
will induce adoption by all. 

In a statement recently made before the House Committee on Mer- 
chant Marine and Fisheries, Mr. Fields S. Pendleton said : 

For American ships to succeed In foreign carrying they must be fortified in 
some way to meet cheaper foreign competition. This necessitates a protective 
governmental policy. The preferable policy is one that wiU create such a pref- 
erence for the American ships in carrying foreign commerce as to compel ship- 
pers to use it. 
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My suggestion is that there be two forms of bill of lading, which, 
for the sake of convenience, we shall call form 1 and form 2. 

Form 1 bill of lading will be that form which is now in general 
use and which, through a very nominal valuation stipulated therein, 
is very limited as respects actual loss to the carrier. There will be 
in this form 1 bill ot lading no variation from actual conditions now 
prevailing. 

Form 2 will be a bill of lading under which the carrier will assume 
the responsibility of providing insurance, covering in a manner coex- 
tensive with the voyage from warehouse to warehouse, including land 
transportation, including theft, pilferage, and all other kinds of 
loss or damage which by common practice are at present recognized 
as proper subjects of insurance in connection with a shipment in 
course of transportation. 

This form 2 bill of lading will be based upon and supported by a 
policy of insurance to be issued by a group of insurance companies, 
which policy will be more elaborate and extensive but similar in 
character to forms of policies now issued to cover the business of 
freight forwarders and commission merchants, and also similar to 
policies called bill of lading policies, which have for some time past 
been issued to steamship companies and inland carriers. 

These policies cover for the freight forwarder and merchant and 
steamship company and other parties as interest may appear, and 
under the operation of these policies risks are reported by the named 
insured in a manner and at times as provided by the policy. 

It will be observed that insurance is coupled with the bill of lading 
and that the contract of carriage and insurance contract are both 
completed at one and the same time and without separate negotiation 
as respects insurance. 

Form 2 includes insurance not only for the benefit of the shipper 
but also insurance for the benefit of the carrier, so that the carrier 
would be relieved of losses arising out of his own liability, subject, of 
course, to certain reservations which I will refer to hereafter. 

The agreement between the carrier and the shipper, by which the 
carrier is obligated to obtain insurance, will contain provisions re- 
quiring the shipper to observe clearly defined rules and regulations 
respecting package, both as to quality of the package and manner of 
packing, and to give guaranties respecting the good character and 
efficiency of employees engaged to do the packing and employees who 
transport the merchandise from warehouse to ship's side. 

The plan also contemplates an optional code of practice which 
would provide packages for various forms of merchandise conform- 
ing to an agreed standard. All packages so employed by a shipper 
would bear a label or stamp certifying that the package complies 
with standard requirements. 

Part of the agreement between carrier and shipper governing in- 
surance will include a warranty on the part of the snipper to use 
only standard packages in connection with shipments made under 
form 2 bill of lading, and if the shipper does not use that particular 
form of package for shipments under form 2 bill of lading, such 
failure would amount to a violation of contract. Should the shipper 
use an inferior form of package, bearing a label certifying that it is 
of standard character, such act would amount to fraud, so that the 
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shipper would be punished in two ways — he would be compelled to 
bear the burden oi the amount of loss and he would be subject to 
prosecution for conspiracy and fraud. 

The release to the carrier by the insurance company is to be accom- 
plished by the terms of an agreement between the insurance company 
and carrier. No unsatisfactory carrier would be acceptable to insur- 
ance company. 

In case a shipment made under form 2 suffers loss or damage en 
route, the examination to determine the character and amount of loss 
will reveal the cause and also any deficiencies, which, if they are the 
result of failure on the part of shipper, throws the loss back upon 
said shipper. If, however, the loss is due to deficiencies on the part 
of the ocean carrier in not living up to the requirements of their 
agreement with the insurance company, then the shipper will have a 
valid claim under the insurance, but the company will be entitled to 
recovery from the carrier and the carrier will be liable to the com- 
pany in two ways, according to law and according to contract be- 
tween the company and the carrier. 

Under this system the shipper will not be left in suspense in con- 
sequence of deficiencies on the part of others for which he is not 
responsible and over which he has no control. 

supplementary carriers may be made parties to the arrangement 
under a system of licensing by a committee or bureau representing 
underwriters, shippers, and carriers. 

The licensing agreement with supplementary carriers will include 
a reasonable code of practice to be observed by the supplementary 
carrier in the handling of merchandise, and the agreement will cover 
not only physical but also moral factors, such as character of crew, 
general system of management and, if found necessary or proper, 
may also include guarantees in the form of a bond of an acceptable 
character. 

It will be noted that the provisions of this optional system under 
form 2 bill of lading may be extended to include railroads as well as 
all classes of carriers, and that it would have the advantage of re- 
lieving rail carriers of a vast amount of loss which they now have 
to bear under the existing legal requirements. 

If by an adequate optional system of contracts we eliminate the 
hazards of willful carelessness, we need fear no other hazards except 
the hazards of accident. We should accept the principle that losses 
resulting from accident should fall not upon the carrier or shipper 
but instead should fall upon the natural shock absorber, namely, the 
insurance companies, whose function it is to insure and not act 
merely as guarantors or sureties back of a bill of lading. 

The device of optional contracts between insurance companies, 
shippers, alid carriers of various character is to be employed in a 
manner that will establish a direct relation between persons ha^dng 
custody of the merchandise and persons upon whom ultimate losses 
fall, ultimate consumer not included. 

By this method it is hoped to accomplish the desired purpose not 
by the amendment of existing laws or the enactment of new laws 
with inevitable controversy, under which condition minds do not 
nieet and misunderstandings develop, but instead, by a contract sys- 
tem under ,which all points of differences are discussed and when 



THEFT; ETC.; OF EXPORT AND IMPORT SHIPMENTS. 57 

agi^eements are reached, will provide reasonable assurance that 
minds have met and that the subject has been disposed of with fair- 
ness and equality for all parties. Such a condition can only be 
brought about by a system of contracts the acceptance of which will 
be entirely optional. 

Present systems will not be disturbed in the least degree, and a 
shipper or shipowner who is content with existing arrangements will 
not b6 disturbed in his privilege to continue such an arrangement. 

The new system, however, would provide ways and means by 
which if the shipper desire, he may secure the benefit of lower costs 
of packing, insurance, and transportation by the adoption of the 
optional plan and likewise, carriers can secure for themselves the 
advantages of the system and increased traffic which the insured bill 
of lading would bring to them. 

Insurance companies would secure a large volume of improved 
risks upon a basis that would guarantee reasonable freedom from 
hazards of carelessness and there would be further advantages to 
the insurance companies in the form of spread of business as to 
number of risks, geographical spread and small average unit of risk. 

Refusal on the part of shippers to adopt form 2' bill of lading 
system would be a frank advertisement of the fact that they are 
probably ignoring the reasonable and proper safeguards that should 
be adopted by them in connection with the packing and transporta- 
tion ox merchandise. Such plain and concise evidence of their atti- 
tude respecting responsibilities w^ould naturally result in the refusal 
ofginsurance companies to accept insurance upon their shipments 
made under form 1 bill of lading, except at a rate which would be 
substantially higher and probably commercially prohibitive. 

The operation of the system would greatly simplify the determina- 
tion of responsibility for loss, including the cause of same and reme- 
dies in consequence would be self-suggesting. 

At a recent hearing before the committee of the Senate in connec- 
tion with the District of Columbia insurance bill, one of the gentle- 
men stated in effect that marine insurance is founded upon shipping 
and anything that adversely affects shipping will naturally have an 
adverse effect upon marine insurance. 

This very obvious truth is often overlooked by those who seek to 
improve the situation for the benefit of marine insurance companies. 

The present is not an opportune time to endeavor to enact legisla- 
tion which will penalize or even cause discomfort to shipping interests 
for the benefit of any other interest. 

While existing conditions in some respects are bad, we must not 
overlook the fact that whatever the present condition is, it is the 
product of transactions involving literally billions upon billions of 
traffic values, and that this vast traffic value represents millions of 
individual transactions. 

Any system that successfully bears the strain of this vast volume 
af business can not be regarded as wholly bad, and it would be sur- 
prising indeed if evils in some form or other did not creep in, in con- 
nection with such a stupendous volume of business. Their existence, 
however, does not necessarily prove that the system is radically wrong 
in all respects. 

The system is fundamentally correct, but there are opportunities 
for evil practices and the evil conditions such as we now encounter, 
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are not, in fact, the result of the system as a whole, but rather of 
opportunities that are not at present properly safeguarded. We 
should, therefore, merely seek to eliminate these opportunities for 
evil. 

The statement that marine insurance is founded upon shipping 
applies with equal force to shipping; that is, insurance is just as vital 
to shipping as the water upon which that shipping floats. Without 
insurance snipping would be tied up. From this we learn the neces- 
sity for cooperation on the part of shipping with insurance. 

The term "shipping" is a compound term. It includes carriers 
and shippers. Without shippers neither carriers nor insurers could 
endure, and it is equally true that shippers could not endure without 
ships or insurance. Here again we learn a truth, namely, that ship- 
pers nmst cooperate with carriers and insurers. 

Cooperation between all elements is beyond any doubt imperatively 
necessary and I respectfully suggest that cooperation can not be ob- 
tained by means of legislation or other methods which are founded 
upon force, compelling one against his will in favor of another. 
There must be substituted a wholly optional and inviting system 
which will be used not by virtue of force, but rather by virtue of self- 
interest, arising out of the fact that the new system will promote 
harmony and convenience and reduce costs. 

It has been established as a fact that marine insurance is an essential 
element in the fabric of commerce ; that a country which does not pos- 
sess its own marine insurance facility is inadequately equipped to en- 
gage in world trade, and is therefore at a disadvantage with its com- 
petitors. It has also been clearly established that this country d<Ss 
not possess an adequate marine insurance facility. 

Admiral Benson says: 

Adequate marine insurance is an absolute requirement for the maintenance 
of a successful merchant marine and the security of America's foreign trade. 
Marine insurance has been used as an economic weapon against us. We have 
achieved ship independence. We must now achieve marine insurance independ- 
ence. 

We need not discuss the cause of our marine insurance deficiency, 
but it is proper to state briefly what would enable this country to 
acquire an adequate marine insurance facility. This is covered in. one 
word, " demand." 

If we are to develop an adequate American marine insurance facil- 
ity there must first be created a demand for such facility. It is there- 
fore apparent that we must ascertain what will produce a demand. 
The answer is : Adequate service at no greater cost than the same serv- 
ice may be had for m other countries, and the essence of this thought 
is service and cost. 

Service implies methods by which a desirable thing can be obtained 
with the least expenditure of effort. Cost is the lowest figure, all 
other things being equal. 

The practice of existing American marine insurance facility is 
based upon practices identical with those in force in other countries. 
Service of American marine insurance facility, therefore, is identical. 
It follows that if we are to give superior service we must devise means 
for the negotiation of a contract of marine insurance in a manner that 
will be more uniform, simpler, and more convenient than the means 
now prevailing. 
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A system under which the merchant can obtain the broadest possible 
marine insurance at the same time and in conjunction with the most 
approved form bill of lading would be a better system than that under 
which freight and insurance contracts are separately negotiated and 
which when accomplished are in a measure opposing documents ; that 
is, carriers under present bUl of lading conditions seek relief from 
obligations which they think should be imposed upon insurers, and 
insurers seek to fix liability upon carriers via clauses in their policies, 
and the merchant is interposed between the carrier and insurer and 
is ground between the upper and nether millstones to his great dis- 
advantage, with the resulting annoyance and inconvenience, and fre- 
quent delay and complication in the settlement of his claims. 

Naturally a shipper would prefer a system that would relieve him 
of these difficulties or the possibility thereof, and he would regard an 
insured bill of lading as one which brought to him superior service, 
so that by this means insurance companies operating as parties to biU 
of lading form 2 would be offering superior service. 

Another advantage of the system would arise from the fact that a 
large volume of business flowing through one central channel would 
permit the upbuilding of a statistical system that would give ade- 
quate insight into causes of loss, out of which would come self-sug- 
gesting remedies and compensating but minimum rates. 

A study of these statistics would produce more accurate estimates 
of loss costs, would provide a more stable practice in the matter of 
rates, and thus improve upon existing conditions under which the 
merchant can never be sure that the rate named to him upon a given 
risk is the same rate as named to his competitor on the same proposed 
transaction. 

A merchant desiring to ship and insure under form 2 bUl of lading 
will have the comfort of knowing that whatever rate is quoted to 
him for freight and insurance will be the same rate as quoted to his 
competitor. In this way a standard of costs for insurance will have 
been established, and there will also have been established a standard 
of conditions of insurance in which there will be no ambiguity and 
no deficiencies which do not apply equally to all other shippers en- 
gaged in the same trade. 

Here again is an advantage which amounts to superior service, 
which would create a demand for American marine insurance facility 
as embodied in the arrangement under form 2 bill of lading. 

Cost of insurance is the other important consideration in the 
development of demand for American facility. It does not neces- 
sarily stop with the rate of premium. It is also affected by expense, 
which in turn depends upon difficulties of negotiation. 

Under present conditions cost of insurance, as represented by 
rate of premium, is an arbitrary figure imposed according to in- 
dividual underwriters' opinions. When these opinions are finally 
expressed in rates, past experience has taught us that they are 
neither stable nor accurate. They vary according to individual un- 
derwriting results and exj)ediency. * 

Except in connection with some specific classes of traffic in raw 
materials, there exists no adequate volume of statistics bearing upon 
marine insurance and except in connection with such classes of busi- 
ness and hull insurance there is no unity of opinion and no com- 
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prehensive statistics that enable underwriters to name rates that 
are consistent or uniform. In consequence there is a wide difference 
in rates, which, when found to be inadequate, result in a general 
effort on the part of underwriters to retrieve from one class of 
business, losses sustained in another, and to make up in a short time 
through increases in rate, losses sustained as a result of previous 
deficient charge. 

If insurance risks were concentrated and forced to flow through 
one central channel as, for instance, under form 2 bill of lading,, 
system and division of the risks were made upon a prearranged 
percentage basis among companies, we immediately would brings 
into being a system which would provide for adequate statistics cov- 
ering a volume and diversity of business which would enable un- 
derwriters to name rates that would be uniform and consistent, so 
that there would be no handicap upon any one shipper to his detri- 
ment in competition with others. 

It is, perhaps, proper to refer briefly to some of the advantages 
the proposed system would bring to insurance companies, which 
advantages would reduce expense or cost of handling business, 
which in turn would be reflected in reduced cost of insurance to 
shippers, and finally in reduced cost to consumer. Prominent among 
these benefits are the following: 

Prompt payment of premiums, because insurance premiums would 
be paid at the same time and in conjunction with the payment of 
freight. This would eliminate to that extent suspense accounts 
and expensive bookkeeping systems now necessary to keep track 
of premiums. It would also provide for the companies additional 
interest earnings in no small amount. 

There would be a saving of expense through the handling of re- 
ports of risks and settlements of claims through one central bureau 
m bulk, instead of in detail, as at present. 

The system would guarantee uniform practices, uniform settle- 
ments, based upon actual liability, to which there would be at- 
tached no uncertainty, and this would carry benefits in the matter 
of reserves for outstanding losses through the removal of uncertain- 
ties by the ability of the companies to pay promptly, and also thereby 
maintain good will toward the system on the part of shippers, with 
consequent cumulative benefits to the companies. 

There would be relief from the expense and burdens of the pres- 
ent cumbersome system of. issuing policies and certificates, because 
insurance being automatically completed with the issuance of the 
bill of lading, there would be no need for a special certificate, or, as 
in some cases, a great number of special certificates, to complete 
documents necessary for banking purposes, and in connection with 
this feature there would be the added advantage through the elimi- 
nation of opportunity for error, which might result m complica- 
tions or substantial loss through such errors or deficiencies, arising 
in connection with the issuance of certificates. 

The possibilities of errors and losses arising therefrom is clearly 
illustrated by the fact that there has come into existence a form of 
insurance intended for bankers which provides protection for bank- 
ers against omissions or errors or lapse of insurance. 
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A condition which creates a demand for insurance of this charac- 
ter to bankers is a condition which needs immediate remedy, if a 
i-emedy is possible. 

If we ehminate the necessity for separate insurance documents 
^nd provide a system under which insurance is automatically ef- 
fected on the basis of standard conditions, the remedy is provided 
and there could be no possibility of doubt, deficiencies or omissions. 

Manifestly, bankers would welcome a system providing perfect 
security of an undoubted character, and this would tend to aid in 
financing and in the general conduct of export business, an advan- 
tage the importance of which should not be overlooked. 

As a practical beginning in the employment of the dual bill of 
lading system, I suggest that the Shipping Board should enter into 
an arrangement with insurance companies which will provide for 
shippers the benefits and advantages that would accrue under the 
system outlined. 

The Shipping Board controls and operates a vast fleet. The traf- 
fic by those vessels, if brought under the control of the arrangement 
suggested, would constitute a nucleus for improvement, and the im- 
portance of this nucleus is enormous, because the traffic handled by 
the Shipping Board is enormous and will be still greater. It would 
serve as a basis of solid business intelligently controlled along con- 
servative and fruitful lines. The insurance companies participating 
Tvould immediately acquire a substantial amount of improved busi- 
ness free of the hazards of carelessness, and through that fact there 
would be established and maintained a facility for marine insurance 
that would be capable of furnishing insurance to American ship^ 
pers on a basis of improved service at less cost. 

If the arrangement is entered into by the Shipping Board it would 
serve as a model for all other shipping interests and would probably 
result in identical arrangements being made to cover traffic by in- 
dependent shipowners. 

The Shipping Board would benefit through the fact that traffic 
would be attracted to Shipping Board vessels by virtue of the im- 
proved service and lowered cost of insurance, in contrast with ex- - 
isting conditions, under which shipments by Shipping Board vessels 
can only be insured at rates substantially higher than charged for 
shipments by other first-class vessels engaged in the same trade. 

It is clearly evident that if all hazards due to controllable human 
elements are eliminated and the risk is rendered as perfect as possi- 
be, it should and would take the lowest rate charged for any other 
risk in the same trade. 

Finally, I wish to draw your attention to the fact that this pro- 
posed system involves nothing in the form of legal requirement that 
does not now exist, and, further, that the plan contemplates no re- 
form in methods or practices which would not be absolutely neces- 
sary to the success of any other plan ; that the adoption or use of the 
system suggested under form 2 bill of lading is in no sense obliga- 
tory, but is wholly optional, and would be used by the shipper only 
if it presents advantages in convenience and cost over and above ex- 
isting cpnditions ; that this system can and should be so devised that 
it will serve the purpose of a model method which, if followed, 
would produce the ideal condition under which the shipper may have 
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a domestic marine insurance facility coupled with improved service 
at less cost. 

Mr. Lehlbach. Mr. Eobinson, I think you stated that to bring 
about a remedy of the present situation no legislation of any sort 
would be effectual ; you could think of or suggest no legislation that 
would tend to help a reformation of the situation ? 

Mr. Eobinson. 1 could think of no legislation which would cure 
the situation, which would go through in such form, or, rather, come 
out in such form finally, and at such time as to be of benefit and be 
the cure which is immediately needed. 

Mr. Lehlbach. The system which you have designated as form 
No. 2 bill of lading would imply improved methods in safe guard- 
ing cargoes by ship operators, would it not ? 

Mr. KoBiNSON. Absolutely ; it implies all the improvements which 
are sought to be effected by legislation. 

Mr. Lehlbach. And the form 2 bill of lading would naturally 
cause more care in safeguarding cargoes than form 1, would it not? 

Mr. Eobinson. It would. 

Mr. Lehlbach. But the cargoes all go on the same ships? 

Mr. Eobinson. They do. 

Mr. Lehlbach. Well, why would a merchant benefit by paying 
No. 2 bill of lading, if he can get the improved service and the in- 
creased safeguards under No. 1, at the expense of those who buy a 
No. 2 bill of lading? This is an optional proposition. 

Mr. Eobinson. Perils of two kinds beset merchandise. We will 
say that merchandise that goes under Form No. 1 is beset by certain 
perils. Merchandise that goes under Form No. 2 is beset by the same 
perils ; but the merchandise that goes under Form No. 2 presumably 
will have better protection and better care by virtue of the fact that 
it is identified by the markings and labels on it; that merchandise 
will be stowed in special holds, and will get the attention of persons- 
who will arrange to see that it is cared for. 

Mr. Lehlbach. Then under a Form No. 1 bill of lading a ship- 
owner divests himself of that reasonable degree of care which under 
the law the shipowner is supposed to exercise? 

Mr. Eobinson. The same law will be in force; the same system 
will be in force ; the same incentive will be in force. 

Mr. Lehlbach. Now, if this system is desirable, and if it can not 
be expedited by any legislation ; if it is purely a voluntary arrange- 
ment, why have not any steps been taken in the light of the in- 
creasing waste and loss which has been apparent? 

Mr. Eobinson. That I do not understand myself. 

Mr. Lehlbach. If it is purely an optional system, how can it 
become effective, if no pressure through legislation or otherwise is 
brought to bear upon the parties who must necessarily enter into it? 

Mr. Eobinson. I take it for granted that the present situation is- 
so bad that shippers can not be sure of two things: They can not 
be sure that their merchandise will arrive safely and in good shape ; 
and they can not be sure that they will be able to get insurance ; in 
many cases they can not get insurance: the tendency of insurers 
is to cut out insurance frills. Now, the frills, or special clauses, or, 
if you please, hazards, that occur before the merchandise is actually 
loaded on the ship, are what they object to. 
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Mr. Lehlbach. Well, is improved packing a safeguard against 
theft or pilferage? 

Mr. EoBiNsoN. I should saj it is, from the attitude of the insur- 
ance companies, which require inspection of the packing, and in 
some cases require a special form of packing. 

Mr. LehtiBach. You have admitted that this element of loss in 
commerce is serious at the present time — loss due to theft, pilferage, 
nondelivery, etc.? 

Mr. KoBiNSON. I do not admit it ; I state it. 

Mr. Lehlbach. Pardon me — you state it. Do you think that an 
appreciable factor in this loss is lack of reasonable safeguarding and 
care by ship operators against loss by theft and pilferage at the 
present time? 

Mr. EoBiNsoN. I think there is a lack of safeguarding at the pres- 
ent time. 

Mr. Lehlbach. And do you not think that legislation which would 
impose the duty of such reasonable safeguards, which at common law 
were placed upon a common carrier, would tend to cure the situation, 
even if your plan would very much more materially help it ? 

Mr. Robinson. The point I wish to make there is that the minute 
you start imposing legal liabilities upon a ship carrier, or any other 
element in the act of transportation, he gets back of it ; he immedi- 
ately thinks something is being done to him personally ; and if the 
legislation goes through, he thereafter spends all his time and effort 
in devising ways and means to get away from that. They have been 
very successful in doing so up to date, and I think they might be 
successful again. 

Mr. Lehlbach. Well, is not the effect of such legislation, not the 
placing of unusual liabilities upon the ship operators, but putting 
back upon them common law liabilities of which they have, through 
the evasion of the common law and statute, divested themselves? 

Mr. Robinson. It would be an ideal condition if, when the shipper 
gets a bill of lading, he could be sure that he would recover the 
amount of any damage to that shipment, whether it is injured while 
going over the line of the carrier that has issued the bill of lading 
or not. That would be an ideal condition, but I do not think that 
ideal condition can be brought about. 

Mr. Lehlbach. If I own an automobile and it is destroyed or 
damaged through the negligence or carelessness of another, I re- 
cover from my underwriter; but that underwriter steps into my 
shoes and has a right to recover from him whose negligence occa- 
sioned the loss, where, logically, the loss should fall. 

Mr. Robinson. That is true; but another underwriter pays yours. 

Mr. Lehlbach. Do you believe it a proper practice for ship oper- 
ators not only to divest themselves oi such liability as arises from 
their negligence but to take advantage of and set off, as against their 
liability, what an underwriter pays the shipper? 

Mr. Kobinson. No ; I do not, unless under a contract to that effect. 

Mr. Lehlbach. Well, is that not the practice to-day? 

Mr. Robinson. That is the practice to-day. 

Mr. Lehlbach. And would not legislation to prevent that be 
helpful? 
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Mr. Robinson. If you could get that legislation through; if you 
could get such legislation through in such form that it could not 
be evaded. 

Mr. Edmonds. Mr. Robinson, I would like to get the question of 
the liability under the Harter Act straightened out. Now, the Harter 
Act applies to a ship. The insurance that you put on pilferage ap- 
plies from warehouse to warehouse? 

Mr. Robinson. Yes, sir. 

Mr. Edmonds. Where does the liability of the ship start, and 
where does the liability of the ship stop ? 

Mr. Robinson. Well, under the suggested amendment of the 
Harter Act, if the damage occurred before the goods reach the ship^ 
the shipowner would have to stand the loss. 

Mr. Edmonds. In other words, in those cases the shipowner would 
still be liable? 

Mr. Robinson. Yes ; and it might happen in the warehouse of the 
shipper. 

Mr. Edmonds. And under the present Harter Act as it stands to- 
day, if there were liability in force it would affect goods only while 
they were aboard ship and while they were under ship's tackle f 

Mr. Robinson. If the carrier's bill of lading began to attach in 
the interior point where the shipment originated, then, of course, the 
carrier is responsible, no matter where the loss occurred, so long as 
the shipper received the bill of lading and did not receive the goods. 
But there is the trouble; the carrier will always object to being made 
liable for any loss that occurred before he got the shipment, even 
though it occurs in the custody of a supplemental carrier with whom 
he has a contract. 

Mr. Edmonds. Therefore, he gets relieved from that in his bill of 
lading and makes his responsibility start from the time the shipment 
goes on the ship until it leaves ship's tackle? 

Mr. Robinson. Absolutely. 

Mr. Edmonds.. Suppose 1 was a ship company and I should lease 
a ship or charter a ship, and it was runing in my line and the ship 
belonged to you. There is a shipment going on that ship, we will 
say, to Liverpool, and it goes on your ship. Could that ship be made 
liable for a loss that might occur on land before it got on the ship ? 

Mr. Robinson. That would depend entirely on the contract of the 
carrier — the bill of lading. 

Mr. Edmonds. Would the contract of charter that I made as an 
operator with you leasing your ship bind your ship to pay for a loss? 

Mr. Robinson. No ; you would be the responsible party, 

Mr. Edmonds. I would be personally responsible ; and yet the law 
says the ship is the responsible party? 

Mr. Robinson. In such cases ; yes, sir. 

Mr. KiRKPATRiCK. I think Mr. Lehlbach's first question has not 
been answered — at least not exactly to my satisfaction. I do not see 
why the class 1 bill of lading shippers would not be getting the benefit 
of precautions taken to protect the class 2 bill of lading shippers. 

Mr. Robinson. They would. 

Mr. KiRKPATRiCK. For instance, suppose they went to the point 
of employing armed guards to take care of class 2 shipments; they 
certainly would not instruct the guards to allow the class 1 matter 
to be pilfered or carried away under their eyes? 
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Mr. KoBiNSON. That is true. But would not that be a benefit in- 
stead of a detriment? 

Mr. KiRKPATiucK. Yes; but the class 2 shippers would be carry- 
ing the load for the benefit of the class 1 shippers ? 

Mr. EoBiNSON. But the class 2 people would not be responsible for 
loss or damage that occurred prior to the shipment being placed 
aboard ship ; in any event the good shippers are carrying the load of 
bad shippers now and its weight is unbearable. There are evils that 
would be so substantially less than they are now that there would be 
a great advantage. Now, if a bank wants to advance money upon a 
bill of lading, they are not going to advance it upon bill of lading 
of form No. 1 on the theory uiat it is going to be protected indirectly 
in that way. 

Mr. KiRKPATRiCK. Well, it might go that far. I am not sure that 
it would not. ' 

Mr. Lehlbach. You stated that under the legislation suggested 
with regard to making impossible the evasion of liability for negli- 
gence of shipowners, mey would be rendered liable for acts or losses 
in transit before the goods actually came into their possession — ^losses 
while in the possession of the land carriers. Now, the only suggestion 
that has been made with regard to legislation that has come to my 
notice is to restore liability under section 1 of the Harter Act. Do 
you consider that that places upon ship operators any liability for 
loss before the goods actually come into their physical possession? 

Mr. Robinson. Yes; I think it would. It would operate in this 
way: Under a through bill of lading the ship is the last party to 
have the goods ; if he does not clear th^m out in proper shape, it is 
presumably responsible for them. 

Mr. Lehlbach. Yes ; but he looks at them before he puts them in 
his boat, does he not ? 

Mr. Robinson. He doe^ ; but he can not always tell their internal 
condition. 

Mr. Lehlbach. And they being in his possession and under his 
control, would it not be easy for him to produce the evidence to 
show that whatever had been taken from the case, etc., was not 
taken in the hold of the ship ? 

Mr. Robinson. I do not sec how the shipowner can tell what has 
been taken out of a case, or broken in a case, where it does not show 
externally that it has been tampered with. A shipment begins, we 
will say, at Chicago, and is destined for an interior point on the 
other side. If you get an insured bill of lading you are guaran- 
teed, first, that the package is proper ; that the packing is satisfac- 
tory, and that it will be handled only by those persons who are ap- 
proved of by a license system to carr}' the goods from the ware- 
house to the railroad ; and when it is on the railroad it will receive 
special care, go forward in special cars along the line until it ar- 
rives at the ship's side, and there it will again be checked by per- 
sons who will watch over it; and when it goes into the ship's hold 
you will have reasonable guarantee that it is in good condition. 
And when it comes out, if there is proper supervision, you will then 
see what has happened while it is in the ship. If it goes forward 
in perfect condition, and if it arrives on the other side in an imperfect 
condition, you will have a reasonable right to assume that whatever 
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happened to it took place after it arrived on the ship; and then 
you will know where the accident took place. 

Mr. Lehlbach. Under such a blanket insurance all those engaged 
in the handling and transportation of such merchandise would bear a 

E roper percentage of the premium cost, would they not — the ware- 
ouses, the railroads, the stevedores, the ship operators, the dock 
operators at the point of destination, and so on? Would that not 
tend to constant bickering and recrimination among these various 
interests, some of them claiming that they are paying for insurance 
against the railroad, or against the warehouseman who is not ex- 
ercising, in their judgment, a reasonable and fair degree of pre- 
caution, but is trying to save the expense such reasonable precau- 
tion might entail, thus increasing the expense of these others and 
increasing their premium rates? 

Mr. Robinson. The agencies of carriage are the agencies that 
have control. If the agencies of carriage get to fighting among 
themselves we will have an ideal condition ; all the evils will disap- 
pear, because the good agencies will bring pressure to bear upon 
the bad agencies. And those agencies, being connected with each 
other, will naturally know how to bring about reforms. 

Mr. Edmonds. Let us take, for example, 10 packages going from 
Chicago over to some interior point in Europe. Now, those pack- 
ages leave the factorjr in Chicago and the railroad receipts for them, 
even though it is a joint bill of lading with the shipping line the 
railroad receipts for them? 

Mr. Robinson. Yes, sir. 

Mr. Edmonds. Then it is delivered at the pier of the steamship 
company and the steamship company receipts for the shipment in 
good condition. If they do not they are not doing business prop- 
erly. I should say that it was a rough way of doing business if 
they do not. 

Mr. Robinson. I should say they do. 

Mr. Edmonds. When a man receipts for the shipment on the pier, 
and it is receipted for in good condition, then it goes on the ship 
and is carried to the other side, and somebody ought to receipt for 
it there in good condition. I do not know whether they do it to-day, 
but it seems to me that with these receipts, given in transit from one 
carrier to another, it ought to be very easy to place the loss. Of 
course, I do not know. I am not quite sure whether the Harter Act 
under a joint bill of lading would cover the shipment from Chicago 
to New York, we will say ; I can not see how it would make the ship- 
owner responsible for the loss. But the minute they receipt for those 
goods in good condition at the pier I should think they would be 
responsible for the loss. 

Mr. Robinson. If they receipt for a package in good condition, it 
seems to me, they are responsible. I do not know that a carrier 
attempts to evade his responsibility in such a case, except as stated 
on his bill of lading, which means that he is liable only for a very 
nominal value. 

Mr. Edmonds. I see; you have not really had any test of that, be- 
cause the carrier has always evaded his liability at the start. It is 
an immaterial matter to him whether they come in in good condition 
or not under the circumstances. 
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Mr. EoBiNSON. The point I want to make is that the shipment 
should receive the extreme of care and precaution all the way through 
from the point where the shipment originates, the packing house or 
the merchant's shelves, throughout to destination, and that can only 
be accomplished by care and proper supervision, and that care and 
proper supervision can only be had if it is under a system by which 
the various carriers agree to do it, and failing to it then they become 
responsible. 

Mr. Edmonds. Well, you have given a great deal of thought to this, 
and of course we have had a good deal of correspondence over it, and 
I have been much interested in your letters — ^they are very interest- 
ing — and 1 think it is well worth taking up the time of the committee. 
The statement or brief which you have read virtually covered the 
whole subject. Of course, the committee will carefully consider what 
you have said. 

Mr. EoBiNsoN. Well, it is not very easy to answer some of these 
questions. They are very broad. 

Mr. Edmonds. Of course they are ; but the committee wants to get 
the general information to enable it to know what the present trade 
conditions are, what the real way of doing things is — not the theory 
but the real way. 

Mr. EoBiNSON. I agree with all that has been said; that there are 
evil conditions, and that they must be remedied. And I think they 
should be remedied by a system which operates in a benevolent way, 
which brings the various parties who are now in a more or less an- 
tagonistic position together and enables them to meet around a table 
and work out a system of contracts, and then work up a bill of lading 
based on these contracts. And that bill of lading will be as perfect 
as the shippers and the carriers can make it. Then you do not have 
a three-cornered opposition, but they will work together and not on a 
basis where they say that a man has acted illegally and will be -pun- 
ished in such and such a way. Because when that state of affairs 
had developed you will find that spirit of antagonism which will 
prevent the completion of the original idea of perfect responsibility 
of carriers- 
Mr. Edmonds. I am very much under the impression, however, that 
you would find, in order to get sufficient companies together and to 
get a definition of liability made between these companies, that it 
would be necessary to do something with the Harter Act in order 
to keep it going. In other words, a system like this might be carried 
out or might not be carried out, without some backbone to it; you 
would need backbone of some kind. 

ilr. KoBiNSON. Do you not think that if a merchant had an op- 
portunity to take a perfect bill of lading, such as I think Form No. 2 
would be, he would demand that and that the demand would natu- 
rally force the carrier to give it to him ? 

Mr. Edmonds. Yes; but if the merchant found that the man with a 
No. 1 bill of lading was getting as good protection as he was with 
No. 2 he would naturally stop taking out No. 2 bill of lading and take 
No. 1; and the result would be that the majority of the cargo would 
be shipped under No. 1 bill of lading, and we would come back to the 
same evils that we now have. 
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Mr. EoBiNsoN. Well, No. 1 bill of lading would not have the 
checking system back of it, and shortages, pilferages, etc., would 
take place just the same; and it would not be very easy to make the 
merchant think it would go through just as safely; and also it would 
be hard to find a banker or a consignee who would accept a No. 1 
bill of lading, because that carries with it a lack of the precautions 
which would insure safe arrival. 

Mr. Edmonds. That would be true at the start. But gradually it 
would develop to a point where they would say, " Let it go by No. 1, 
it does not make any difference." 

Mr. Robinson. Then I say that if the system was established and 
if it worked such great benefit that a cargo could go forward on a 
bill of lading No. 1 as safely as on No. 2, we would have done some- 
thing very handsome. 

Mr. Edmonds. Except that then we would fall back to tliis pres- 
ent system, and everything would have to start over again. 

Mr. Robinson. No ; by establishing good practices we would have 
brought about a change. 

Mr. Edmonds. You think we would get into good habits in that 
way? 

Mr. Robinson. We would get into good habits ; yes. 

Mr. Lehlbach. Mr. Robinson, it has been suggested here by pre- 
vious witnesses that there is no inducement, no compelling motive, 
for ship operators to join with underwriters and shippers and volun- 
tarily increase the liability which they now have. Would it not be 
necessary, probably, in order to induce ship operators to see the ad- 
vantages to themselves, as well as to others, of yoiir form No. 2 bill 
of lading, to replace upon them the liability of which they have 
divested themselves? 

Mr. Robinson. That remark implies that the shipowner would 
not want to abandon his present lax methods in favor of a good sys- 
tem, because he has advantages which accrue to him under the lax 
methods. 

Mr. Lehlbach. Now, may I ask this question right here — it may 
be an interruption : But under the present system, have you any per- 
sonal knowledge as to safeguards and precautions that are now taken 
by shipowners against that and if so, what precautions do they 
take ? 

Mr. Robinson. I have no personal knowledge of that; I have only 
the general knowledge that comes as a result of havin/[r heard of 
losses. It is my belief that if proper safeguards were adopted, the 
losses would be a minimum. I do not think the losses can all be 
eliminated. 

Mr. Lehlbach. If it is to the advantage of shipowners to volun- 
tarily take those safeguards, why do they not take them ? 

Mr. Robinson. Because it is not to their advantage to take them; 
it costs them money to take safeguards. They are just as keen on 
expense as the carriers are. 

Mr. Lehlbach. Would it not cost them money to go into the Form 
No. 2 arrangement? 

Mr. Robinson. If you mean shipowners, yes. But they will not fret 
traffic unless they go into Form No. 2 arrangement, if that system is 
adopted. 
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Mr. LEHiaBACH. Well, if the shipowners all stayed out of the ar- 
rangement, how would you get your goods across the water? 

Mr. Robinson. I would suggest that the Shipping Board take the 
matter up and establish a model system. 

Mr. Lehlbach. Is it not the present theory, or the present plan, 
to have the Shipping Board have as little concern with direct opera- 
tion of ships as possible, and that there should be independence in 
method and procedure by the shipowners ? 

Mr. Robinson. If the Shipping Board does not intend to operate 
and carry cargoes, of course it would not be able to establish a model 
system. 

Mr. Edmonds. I think that would come under the supervisory 
powers of the Shipping Board anyhow. 

Mr. Robinson. Yes ; and if the Shipping Board did adopt this sys- 
tem and use it in connection with ships that they operate themselves, 
they might pass it on when those ships are disposed of. 

Mr. Edmonds. Not only that ; but under their supervisory powers 
a serious question like this would be in their hands to determine. 

Mr. Robinson. Yes ; and I think there may be a difficulty in get- 
ting the shipowners to take action to get this thing started ; and for 
that reason I think the Shipping Board has an opportunity to act 
in a beneficial and moral way to start the system, just to show how 
easily merchandise can be properly handled, to the end that it will 
arrive in a safe condition. 

Mr. Edmonds. When you say the Shipping Board, I suppose you 
mean the new Shipping Board might operate in a moral way? 
[Laughter.] 

Mr. Robinson. I mean the Shipping Board as it ought to be. I 
think the Shipping Board should cooperate with shippers and in- 
surers in an effort to produce a perfect bill of lading and a model 
code of practice to govern shipping transactions. Such an eflFort 
would amount to what may be called practical research work that 
would develop possibilities and impossibilities. If the Shipping 
Jioard does not want to carry or risk the added expense actual and 
possible through losses, then let insurance companies help the good 
work along by insuring all or a part of the added liabilities the 
Shipping Board would incur. 

Merchants and insurers are part owners of the Shipping Board 
vessels. I can think of no greater service the Shipping Board can 
render to its owners than by helping to develop a cure for a situa* 
tion that threatens our entire overseas trade and is ah equal menace 
to the Shipping Board itself. 

Mr. Lehlback. Are there any further questions of Mr. Robinson? 
If not, the committee thanks you, Mr. Robinson. 

(Thereupon the subcommittee took a recess until 2.30 o'clock p. m.) 

AFTER RECESS. 

The subcommittee reassembled at 2.30 o'clock p. m., pursuant to 
recess. 

Mr. Edmonds. Mr. Osborn, we will proceed, if you are ready. 
Flease state whom you represent. 
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STATEMENT OF MR. FEANK H. OSBOKN, OF NEW YORK CITY, 
REPRESENTING CERTAIN MARINE INSURANCE COMPANIES. 

Mr. OsBORN. I am one of the managers of the Atlantic Marine 
Department of the Firemen's Fund Insurance Co., and also of the 
Home Fire & Marine Insurance Co., of California, and United States 
manager of the Scandinavian & American Assurance Corporation, of 
Christiania, Sweden. 

I want to say before reading this little memorandum that I have 
written on the subject of losses by theft, pilferage, and nondelivery, 
that I indorse everything that Mr. Winter has said on the other 
subjects of breakage, leakage, bad stoAvage, and so forth. I have not 
covered any of those points. 

I also want to indorse completely Mr. Eush's suggestions for cor- 
rective measures. 

With your permission I will read the following memorandum 
which I have prepared. [Reading :] 

Extent of losses by theft, pilferage, and nondelivery: Prior to the war, 
claims due to these causes were quite rare. No charge was made on ship- 
ments of merchandise to and from Europe with posa bly the except -on of 
Russia, Turkey, and Greece; whereas, at the present time underwriters are 
losing money with charges of from | per cent to and from United Kingdom 
to 3 per cent to and from Italy and 5 per cent to and from Portugal. Cover- 
age of this character on merchandise to Russia, Turkey, and Greece is virtually 
unobtainable at any rate now and the same is practically true of Germany, 
Austria, Poland, Czechoslavakia, Rumania and .Tu,'?oslavia. 

Prior to the war, only nominal charges were made in coimect'on with sbiv>- 
ments of merchandise to Mex'co, Central America, West Indies, north and east 
coasts of South America, China, Japan, and the Phil ppines, with no charge 
to Australia and New^ Zealand. Rates of i per cent to 1 per cent were charged 
to the west coast of South America. At the present time, the rates to these 
various destinations range from 1 per cent as a mniniura to 10 per cent and 
even 15 per cent. 

All of the above refers to merchandise only moderately susceptible to theft 
and plferage; such merchandise as wefiring apparel of every description, 
cutlery, leather goods, silks, laces, and cotton and woolen piece goods in cases 
are virtually uninsurable. 

As an example of that I will states, outside of my memorandum, 
that I looked up this matter of theft and pilferage and I found that 
early in 1919 they were obliged to increase the rates on ordinary mer- 
chandise from Cuba from one-eighth of 1 per cent to one-fourth 
of 1 per cent. At that time we thought we had possibly corrected 
the whole situation, and possibly might make a profit. At present we 
are charging 2^ per cent by approved liners, and 5 i)er cent by other 
vessels, and losing money. [Heading :] ' 

Early in last March, eight New York offices conib'ned the'.r figures of theft, 
pilferage, and nondelivery, losses paid for the preceding months, viz. : Novem- 
ber and December, 1020, and January, 1921. The aggregate figure was $1,204,- 
073.21, be:ng at the rate of over $4,800,000 a year for the eight ofl^ces only. 
Until quite recently, much lower rates for th*s cover were obtainable in London 
than here and a very great deal of business was sent to London. I think it is 
safe to assume that the other offices in this country and the London under- 
writers, during the same three months, paid at least half as much as the e'ght 
offices above referred to, which would indicate an annual loss of nearly $7,500,- 
000 on shipments of merchandise to and from the United States. 

I want to elaborate again on that by saying that the figure is un- 
doubtedly too low. It is hardly conceivable that all the rest of the 
markets paid only half as much as the eight offices to which I have re- 
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ferred. Further, I overlooked entirely the losses sustained by ship- 
pers who carried no theft and pilferage insurance ; also on the ship- 
ments which are insured in the country of origin coining to tMs 
country ; and also shipments from this country which are insured in 
the countries of destination. There is a very considerable amount of 
such insurance. [Reading:] 

I am told that the trade competitors of this country, the leaders of which are 
England, France, and Germany, are also suffering to a considerable extent with 
this country, but I do not believe to anything like the same extent ; at least the 
insurance rates charged in those countries do not indicate it. However, it must 
be said that the underwriters of those countries, at least of England and France, 
do not grant the liberal coverage which is given by underwriters here, and the 
shipper having a financial interest in the safe delivery of the goods takes greater 
pains in packing and in claiming losses from carriers. 

The situation Is therefore serious from the standpoint of the foreign business 
of the United States, and, consequently, of the future of the American merchant 
marine, not to mention the marine-insurance business of this country, the vol- 
ume of which naturally depends on the success of the first two factors men- 
tioned. 

Suggested remedies and constructive measures : First and foremost. It is, in 
my opinion, the prevention of issuance of bills of lading by carriers exempting 
them from responsibility for their own misdoing and neglect or that of their 
employees, or limiting their liability. It is quite true that the present situation 
is due in part to a general breakdown of the morale of the world due to the war, 
but it is equally certain that it is due in part to the indifference of the carriers 
who have recently found means to evade their responsibilities or limit them to 
absurdly low figures. It must be remembered that prior to the war when theft 
and pilferage was hardly considered a factor In the insurance of the imports and 
exports, that the present Umitations in bills of lading did not exist » and the 
carriers maintained proper watch service and otherwise looked after the goods 
entrusted to their care, for their own protection. Were this situation restored, 
I feel safe in saying that the waste from this cause would be reduced at least 
50 per cent, probably more, and this at a cost to the carriers of a fraction of 
the amount save<l. I am certain that it was never the ntent of the Harter Act 
(the true Intent of which I believe to be for the benefit of the country) to iiii any 
way exempt the carrier from a proper measure of responsibility. 

The enactment of legislation amending the Harter Act as suggested, will not, 
I believe, act as a handicap to the American Merchant Marine as it wiU apply 
equally to foreign flagships. 

Second. Adequate packing by exporters of merchandise and inslstance on the 
same by importers Is of very great importance. I believe nearly all of the 
marine insurance companies have been doing constructive work along this line. 
We, for instance, have an expert merchandise packer in our employ who spends 
his entire time visiting factories and warehouses from which goods which we 
insure are shipped, instructing the manufacturers and shippers in the proper 
method of packing for export and calling to their attention the latest improved 
devices in securing cases and packages of goods so that pilferage is dlflicult if 
not impossible. Of course, the theft of entire packages does not depend upon 
packing method and can only be prevented by watchfulness on the part of the 
carriers. I am told that American exporters have always been at a disadvan- 
tage In competition with their European rivals in the markets of the world due 
to inadequate packing and protection of the goods shipped, not only from theft 
and pilferage but also from sea water and exposure. Naturally, the foreign 
buyer wants his goods delivered to him when he requires thera for his trade 
and also wants them in good condition. I think this is a matter which should 
receive more attention from the various trade associations than it has In the 

past. 

Third. A corporation known as the " Trade Protective Association has been 
formed by leading marine insurance oflices in this country with a paid-in capital 
of $50,000 to prevent theft and pilferage, to secure and distribute among the 
stockholders information, and to perform services In the way of detective work 
in foUowlng up cases of importance. This association, however, in my opinion, 
can accomplish Uttle without the hearty cooperation of all Importers and ex- 
porters, their trade associations and the carriers. The best way to secure the 
cooperation of the carriers is to force them (quite properly) to have a financial 
interest in the safe custody and delivery of the goods entrusted to their care. 
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Insured bills of lading : I have been told that two legal forms of bills of lad- 
ing have been suggested — one under which the carriers will assume all the risks 
of transportation and navigation and the other under which it will assume none. 
Differential rates w^ill be charged and presumably the carriers would secure full 
Insurance from the underwriters when the "full value" bill of lading was 
issued. This may lit first sight appear to be desirable, but I can not see where 
it would change the present situation in the least unless to make It worse. The 
carriers would in this way be relieved of even the small responsibility they now 
assume and would therefore have less incentive than ever to properly protect 
the goods. As a result, marine insurance rates would have to be increased still 
further, thereby placing a further handicap on American foreign trade. 

Each carrier would naturally assume responsibility for safe delivery only for 
the time the goods were In its custody, and the Insured bill of lading feature 
would therefore not fully protect the shipper as marine insurance does at 
present. There are frequently several carriers Involved in the course of a ship- 
ment — 

The truckman at some interior point to or from the railroad. 

The railroad to or from the seaport. 

The truckman between the railroad warehouse and steamship dock. 

The steamship. 

The lighter. 

The customhouse. 
• The rail or water carrier (river or canal). 

The truckman again. 

I fail to see how it would be feasible for any carrier to Issue an Insured bill 
of lading which would cover all of these factors. 

If I am correct in this, the assured would be forced to place insurance as 
usual with the companies, subject to the ** full valued " bill of lading, at an ad- 
ditional cost. Of course, the additional cost would be less than the rates of 
premium charged by underwriters with the present form of bill of lading. 

Mr. Edmonds. I would like to ask a question from your practical 
experience. Take the case of English ships and American ships sail- 
ing from New York Harbor to the west coast of South America, for 
example; both of them want insurance against theft and pilfering, 
disturbance of cargo, and so on ; would they be charged an equal rate ? 

Mr. OsBORN. They would at the present time. 

Mr. Edmonds. By the New York companies ? 

Mr. OsBORN. Yes. 

Mr. Edmonds. But would the English company give the English' 
ship a better rate across the ocean, or are your rates equal? 

Mr. OsBORN. I could not answer that. I do not know. 

Mr. Edmonds. From your statement it would seem that the English 
have been able to curb tne trouble much more than the Americans, 

Mr. OsBORN. Well, I was speaking of shipments from England to 
the west coast of South America, say. 

Mr. Edmonds. Well, would a shipment from England to the west 
coast of South America get a better rate than a shipment from New 
York to the west coast of South America ? 

Mr. OsBORN. I believe it would, in England. 

Mr. Edmonds. It would get a better rate? 

Mr. OsBORN. I think it would. 

Mr. Edmonds. Then of course that is an advantage to English ship- 
pers. 

Mr. OsBORN. Exactly. 

Mr. Edmonds. That would indicate that there was less pilfei^age 
on English ships than on American ships. 

Mr. OsBORN. I believe there is less pilfering on English ships from 
English ports than on any ships from the United States. 
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Mr. Edmonds. You would think, then, that an English ship sailing 
from New York to the west coast of South America would prob- 
ably have an amount of pilfering equal to that on an American ship? 

Mr. OsBORN. I can not say that I have ever noticed any difference. 
We have both ; and we make the same rates. 

Mr. Lehi^bach. Thank you very much, Mr. Osborn. We will now 
call Mr. McComb. 

STATEMENT OF ME. S. D. McCOMB, MANAGES' OF THE MARINE 

OFFICE OF AMEBIGA 

Mr. McCoMB. I am manager of the Marine Office of America; 
that is, the marine department of the American Insurance Co. of 
Newark, comprising the following companies: American, Eagle, 
Continental, Fidelity, Phoenix, the Firemen's Insurance Co. of 
Newark, and the Glens Falls Co. of Glens Falls. 

I would like briefly to outline what we think is the cause of this 
large increase in theft, pilfering, and short delivery, and also the 
breakage and leakage, and the effect it has had on commerce, and 
then what we would suggest as a remedy. 

I can say in starting that I agiee with Mr. Rush and Mr. Winter 
and Mr. Osborn. 

The war, in a large way, we think, is responsible for present condi- 
tions. During 1915 and 1916 there was considerable confusion in 
shipping, and with the large increase in the number of vessels there 
was an increase in inexperienced masters and crews, and also inex- 
perienced stevedores in loading and unloading vessels. There was 
a great congestion in all the railroad yards and on the docks, and 
in many cases goods had to be stored out in the open streets, and the 
regular customary methods of transportation were entirely thrown 
out of kilter. This naturally resulted in an increase in the per- 
centage of goods in foreign .trade that did not reach their ultimate 
destination in good, sound, condition; but the increase in this loss 
was not occasioned by strictly marine perils. The largest losses, of 
course, were actual war losses — sinking by submarines — ^but there 
were also losses from exposure, due to goods on the street being 
rained and snowed on, and losses caused by damage from other 
cargoes, as in the case of soda being stowed next to some barrels of 
oil which leaked. 

There was also a great deal of breakage, which undoubtedly was 
occasioned by improper stowage. Then in addition there were the 
delays in arrivals. 

A strictly marine insurance policy does not cover losses of this 
kind, as they are not perils of the sea. They can be more properly 
classed as perils of transportation, and formerly, before the war, 
carriers to a greater or lesser extent settled those claims, and the 
marine insurance companies paid tlie strictly marine losses caused by 
fire, sinking, stranding, collision, and heavy weather. But during 
the war the shipowners began to evade their liability. There were 
a great many ship operators that had no particular financial strength, 
and they were inclined to evade losses, and there were new bills of 
lading adopted rather designed to let the carrier out of his liability. 

Then also cables were not working readily and means of communi- 
cation were broken down. It was difficult at that time to get proper 
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reports back and forth, and it became difficult to pin the liability on 
to the carrier. So that the owners of goods sought relief, and that 
resulted in pressure being brought on the insurance companies to 
assume these additional hazards, and to-day in the warehouse-to- 
warehouse policy it is really a transportation policy more than it is a 
policy of marine insurance. So on this so-called war-risk policy 
from warehouse to warehouse, no matter what happens to the goods 
or in what condition they arrive, or if they do not arrive at all, the 
insurance company makes good the loss. 

The yielding of the insurance companies to this pressure, as Mr. 
Winter said this morning, has resulted in making matters worse, 
because the shipowners are aware that this cover is being granted 
now, and they are resisting more strongly than ever any attempts 
to place the liability on them, and they are now putting in their bills 
of lading that insurance claims paid to a shipper releases them. The 
result of this is that shipowners are not exercising the care of the 
property in their custody that they formerly did, and we think that it 
should be the first principle in transportation laws, whether by land 
or sea, that the persons having goods in their custody should be held 
financially^ responsible for them. 

In justice to the ship operators I would say that they are not solely 
responsible for this condition; that shippers and consignees have 
both contributed to some extent. The more experienced exporters, 
those who were in business before the war, that had a trained staff 
and realized the hazards to which their goods would be subjected — 
those men have to a great extent kept up the same kind of exactions, 
but during the war a great many new importers got in and they did 
not realize how severely a case of goods is handled sometimes, and 
their cases were not constructed as they should have been, and these 
cases, sometimes before they arrive at the steamer at all, are broken. 
You can go down along the dock and see cases with the whole ends 
knocked off, and that is simply an invitation to pilfer, because the 

foods are right there, open, and anybody going by can help himself, 
'hat undoubtedly has added to the pilfering. 

In addition, I think investigation has shown that there are some 
shippers who are absolutely dishonest. They have secured a policy 
covering theft and pilfering and short delivery, and pack in cases 
which are supposed to contain a dozen articles only 9 or 10 articles, 
and some of the investigations point to a certainty that that is the 
condition in which they left the original packer. Of course, that 
class of people have to be dealt with differently. The faults of the 
honest shipper can be corrected by a campaign of education, I think, 
through the export associations and chambers of commerce showing 
the men how they ought to send their goods and how they ought to 
pack them. 

The same thing applies to consignees. While some consignees un- 
doubtedly get packages that do not contain all they are supposed to, 
and there have been cases of pilfering, some cases certainly indicate 
that the buyers state that they receive less than they actually do. I 
think that is especially true down in South America. There is one 
contributing cause that has added a good deal to that, I think, and 
that has been the great shrinkage in prices. People in South America, 
say, bought goods a year ago at twice what they are worth to-day; 
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when they get the goods down there they do everything they possibly 
can to evade taking them. They know that if they take them they 
will have to pay twice what they can go out and buy them for now. 
There have been meetings of chambers of commerce and export asso- 
ciations to handle that South American situation. I think there is 
something like $50,000,000 worth of American goods on the piers 
and docks and warehouses down there which the South American 
consignees are trying not to take. But in the total of these theft and 
pilferage losses — and some of them can be put right on the shippers 
themselves who do not put them in the boxes, then on the trucks 
who take them from the warehouse to the railroad or the pier — ^the 
trucking thefts have been very heavy. Then there have been thefts 
on the railroads, thefts on the piers by the stevedores; thefts on 
board the steamer, and from the steamer to the consignee, and finally 
thefts right in the consignee's own plant. 

The total result of all these thefts combined has resulted in a tre- 
mendous economic loss. It is practically impossible to tell in dollars 
how much they amount to, but from confidential figures collected 
from a number of American companies the loss from theft, pilferage, 
and short delivery to-day is running at half a million dollars a 
month. 

In addition to this there is the American business that is placed 
abroad and then the thefts that the other countries are experiencing, 
which are about the same as in this coxmtry. So there is not any 
doubt that the ultimate wastage to-day is running into the millions 
every month. 

To give you an idea of this, which will be probably more accurate 
than you can get it from general statements, I have here a list of 
approximate rates for theft and pilferage on the best class of com- 
modities from the United States to foreign countries, and what it 
was in 1914 and in 1919 and 1921 — the present rates. I will leave 
this with the committee. It shows in 1914 that the rates were nominal 
to all European points ; pi'obably one-fourth of 1 per cent to Mexico 
and South America, and nominal in the Far East. 

In 1918 and 1919 they ran from one-eighth to the United Kingdom 
to a quarter and three-eighths to the rest of Europe, and a quarter 
for the Far East. 

Then the rates to Mexico and South America were jumped up from 
1 to 2 or 3 per cent. 

To-day the rates are three-eighths of 1 per cent to the United King- 
dom ; 1 to 1^ per cent to France and Spain ; 4 and 5 per cent to Portu- 
gal ; 3 to 5 per cent to Italy ; 5 and 10 per cent to Mexico, and as high 
as 10 per cent to South America, where it is obtainable at all. 

So that the rates have jumped up 300 or 400 or 600 per cent; and 
before, at the low rates, it was taken willingly, and now it is only 
taken more or less under pressure and under exceptional circum- 
stances and only, on high-class commodities, on those not susceptible 
to theft and pilferage. 

As has been already stated, the articles most susceptible to theft 
and pilferage seem to be clothing and wearing apparel of all kinds, 
and material for making wearing apparel, firearms, cutlery, and 
hardware. 
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1 will submit this statement of rates, with your approval. 
Mr. Edmonds. It may be inserted at this point. 
(The paper referred to follows:) 

Approximate average rates on best class commodities for theft and pilferage. 



From the United States to- 



United Kingdom 

France 

Belgium and Holland. . . 

Spain 

Po'tugal 

Italy 

Scandinavia 

Mexico , 

Cuba 

Haiti and San Domingo. 

Central America 

West Indies 

Brar.il , 




River Platte 

West Coast of South America. 



China 

Japan 

India and Straits Settlements. 
Philippines 



1021 



Nomiiml. 

do... 

do... 

do... 

do.i- 

do... 

do... 

J per cent 
5 cents . . , 

do... 

do... 

do — 

do... 



I I per cent . . 
i per cent.. 

do 

J percent. . 

....do 

} per cent . . 

do 

1-2 per cent , 
i per cent., 
i per cent . . 

do 

\ per cent . . 
i per cent . . 



.do. 



H- 



Nominal . 

do... 

do... 

do... 



do 

1-3 per cent . 



i percent. 

do 

do... 

do... 



I per cent. 
1-1^ per cent . 
J per cent. 
1 J per cent. 
4-5 per cent. 
3-5 per cent. 

1 percent. 
5-10 per cent. 
2J-5 per cent. 

2 per cent. 

Do. 
J per cent. 
3-5 per cent to points, 4-7 

per cent to Interior. 
2-3^ per cent. 
2-5 per cent to ports, S-10 

per cent to interior. 
1 per cent. . 

Do. 

Do. 
1^ per cent. 



These rates apply to commodities most Busceptible to pilferage — clothings 
wearing apparel, and material for making same. 

The same thin^ applies to leakage rates. Before the war they 
were not very high — one-half of 1 per cent, say — and now rates run 
from 2 to 4 per cent to European ports, if it is obtainable at all. 
But even witn the increase of rates the tendency is to cut out the 
business. The result is a burden imposed on our commerce. In 
some cases it has gotten to be more than the traffic will bear. And 
conditions are not improving, because the most available figures in- 
dicate that they are getting worse, and if foreign trade in this 
country is to increase, this situation has got to be corrected. 

I would like at this point to explain the position of our companies 
toward this whole matter, and I think it is the position which most 
of the insurance companies take. We are not making these sugges- 
tions from any selfish motive, but for the good of the whole coun- 
try and the people. We desire to see American foreign trade pros- 
per and the American merchant marine become firmly established 
and expand. From this prosperity we expect to benefit, and prop- 
erly so. The problem, however, we consider a national one, affect- 
ing the prosperity of all of us, and we think it should be only con- 
sidered from that standpoint. We believe that insurance should not 
be considered at all in trying to solve this problem; that it should 
be considered entirely from the economic standpoint. 

We feel that we should try to determine the soundest way to de- 
veloi) our foreign trade, and the way which is considered will 
result in the largest proportion of our goods arriving at ultimate 
destination in sound condition; and then how this can be accom- 
plished at the least expense and have goods delivered in the shortest 
time. 

I say that the insurance companies should not be considered in 
determining this plan, because insurance can be arranged after all 
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this is settled. Insurance can be fixed to cover any particular sell- 
ing conditions. The shipper, the carrier, and the consignee can all 
cover their respective liabilities. The insurance premiums' in the 
long run will have to be sufficient to cover the losses, and regardless 
of who actually pays these premiums they must be borne in full, 
in the long run, by the consignee. So that the plan which involves 
the least foss, regardless of who may be held .liable for it, is the 
plan which will be the cheapest for the ultimate consumer. Insur- 
ance simply distributes the loss. By means of it the total loss or 
the value of the amount lost of the given commodity is spread some- 
what evenly over the consumers ; so that, instead of falling entirely 
on the owners of the particular part that is lost, it is a very light 
burden on all of them, instead of a heavy burden on a few of them. 

As an example, say that statistics showed that one-third of 1 per 
cent of all of a ^ven commodity exported from this country was 
totally lost — this is an imaginary case, but say that statistics showed 
that one-third of 1 per cent of any commodity was lost, and the 
insurance companies charge one-half of 1 per cent premium. That 
one-half of 1 per cent would be distributed on the cost to all the 
consumers of it, which would be a very small increase in the cost, 
and yet by having the insurance it would be a life-saver for the 
few people who owned the particular cargo of goods that was lost. 

We would recommend closer cooperation between all interests in- 
volved — that is, the shipper, the carrier, the consignee, and the un- 
derwriter — with their respective relations maintained by better forms 
of contract than at present, accompanied by such legislation as was 
necessary to preserve the status that was decided to be best. 

Shippers can cooperate by having their goods packed better, con- 
sidering the particular trip that each case must take, and having 
it so packed that it can be handled in due course throughout the 
entire trip, standing the wear and tear to be encountered ; by having 
it properly marked and labeled with marks and labels that will be 
there when the trip is over, and also by having the cases so secured 
that they can not be opened or tampered with en route without show- 
ing signs of the tampering. 

We are not discussing the dishonest people ; we are assuming that 
these recommendations are for the honest shippers and carriers. 

The carriers, we feel, can cooperate by issuing a better form of 
bill of lading, which I will take up later in detail, and by taking 
])etter care of the propertv intrusted to their care. At present some 
carriers do not seem to take care of the goods in their custody. We 
have been advised that some companies are reducing expenses by 
discharging watchmen and other employees incidental to taking 
care of the goods in their charge. If there is no responsibility on 
their part, why spend money looking after the goods? 

Many watchmen employed now are largely old men, and some of 
them cripples, and you can not expect an old man, 70 years old, pos- 
sibly with a wooden leg, to stand on a pier and try to stop two or 
three husky longshoremen from walking away with goods. There 
was one of them that tried it and he was taken to the hospital and 
stayed there for two or three weeks and said he would never try it 
again. The steamship companies have got to employ men on their 
docks with nightsticks, or whatever is necessary to handle these 
roughnecks. 
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There is no doubt that the carriers can stop the losses if they want 
to, and are willing to spend the money. I think that the Bull Steam- 
ship Co. is a case in point. On a certain form of bill of lading the 
Bull Steamship Co. has been carrying goods very successfully down 
to Porto Rico with, I believe, ahnost minimum loss. 

The consignees also can cooperate in this thing by taking their 
deliveries promptly and by making an immediate examination of 
their goods and reporting on the condition in which they find them 
on arrival. Some of the worst abuses are the delav on the part of 
the consignees after they receive their goods, and 1 do not think it 
is considered unusual for some claims not to be reported for a year. 

The underwriters can cooperate in this by providing a policy to 
suit the conditions that are agreed on, and arranging to have com- 
petent representatives abroad acting with the oojQsignees. 

The underwriters recently amalgamated the New York Board and 
the National Board of Marine Underwriters, and this undoubtedly 
will have a beneficial result and will result in American companies 
giving better service to consignees abroad. 

It has been argued that putting responsibility on the shipowner 
will handicap the ship operator; that it will be another burden on 
their backs when they are scarcely able to get along with the burdens 
on them now. I do not think that this is true at all, and I think it 
can be demonstrated not to be true. Most of our exports now are 
sold on c. i. f . terms-^which means cost, insurance, and freight. The 
exporter knows what his goods cost him and what he sells them for 
at his factory. That is the cost, and he finds out what the insurance 
will cost and what the freight will cost, and those aie added together, 
and that is what the consignee pays. The exporter is only interested 
in the total of this sum, and if you can reduce c. i. f ., he does not care 
how much is " i." and how much is " f ." if the total is reduced. 

As an example, say a merchant is sending $10,000 worth of piece 
goods to Valparaiso. The insurance to-day, theft, pilferage, and 
marine, would cost him at least $600; freight, sav, $200, making a 
total of $800 to add to his $10,000. Now, if fulf carrier's liability 
were imposed on the shipowner he would have to charge more, first, 
for additional people to care for the goods, and, second, for insurance. 
The better care he took the less his insurance would be, as he would 
be charged according to his results. But say the shipowner would 
have to double his freight charges. If that were true, that would 
make $400, or, say, $500 even, and the exporter's insurance under con- 
ditions of that kind would be reduced to $150 or $200. So that the 
"i. f." part of the c. i. f. would be reduced to $600 or $700 from the 
present $800. 

The American exporter would be able to get his goods to a foreign 
market cheaper, because a smaller portion of them would be lost on 
the way. This would lower the price, because the cost of all the goods 
shipped has to be charged against the percentage that arrive there 
sound. 

The ultimate consignee pays the c. i. f . and is interested in getting 
the lowest total of these three factors, and anything that can be taken 
off the insurance can be added to the freight, and an example of the 
great increase in insurance companies, and the cost, in the last few 
years, shows that there is plenty of margin for a shipowner to in- 
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crease his charges and still have the total expense of getting goods 
there less. 

Now, I might refer here to the insured bills of lading. Some steam- 
ship companies to-day issue bills of lading that are insured, but 
it is not practical in the general run of business, because it only covers 

foods on a portion of their journey instead of the entire journey, 
think possibly a similar case would be a man in Chicago who wanted 
to send a registered letter to a man in Paris, and the post-office au- 
thorities would say to him, after this letter is put on the steamer at 
New York, "We will register this letter until it is taken off the 
steamer at Havre. Between Chicago and New York, and between 
Havre and Paris, you have got to make other arrangements." The 
bills of lading at the present time, insured bills of lading, only cover 
while the bill of lading is in force, and practically while the goods 
are in the hands of the ocean carrier. 

This problem of shortages and breakages is not only being con- 
sidered here in the United States to-day but it is being considered 
by the British Empire. The report was handed in, was it not, the 
report of the British Shipping Commission? 

Mr. Edmonds. Yes. 

Mr. McCoMB. It provides for uniform legislation throughout the 
whole British Empire. Australia and Canada now have acts similar 
to our Harter Act, and that commission's report recommends similar 
legislation for the whole British Empire. 

Japan now has a law imposing liabilities on the carriers, and I be- 
lieve one has been introduced in France, and one is being agitated 
now in Scandinavia. So it looks as if the whole world is interested 
in this problem. They all seem to feel that the country which satis- 
factorily solves this problem first will get a lead over its competi- 
tors in world trade. And this thing is solely a foreign-trade matter, 
an international matter, and I believe ultimately it will have to be 
settled in some form of international bill of lading agreed on, some- 
what along the lines of the load line we were talking about last week. 

Each country seems to be afraid that one of its competitors will 
get some advantage over it, or that it will be placed at a disadvantage 
to one of the other competing nations. I think this idea was brought 
out by the Shipping Board at those load-line meetings. No country 
wants any other country to get an edge on them, and the only way 
that any country will reel that they are each on an equitable and 
fair plane will be through an international agreement, and I do not 
think we will have international harmony until there is some kind of 
reciprocal arrangement. 

Mr. Free. May I ask you a question right there? If this should 
be adopted in this country now, would it put our shippers at a dis- 
advantage as compared with foreign shippers? 

Mr. McCoMB. No, sir. 

Mr. Free. It would if it were only made effective here, would it 
not? 

Mr. McCoMB. No ; because if it were put in force here, it applies 
to all foreign ships coming to our ports, as well as American ships. 

It might be advisable to try to perfect an arrangement along the 
lines of, say, an international Carmack amendment, under which a 
common carrier could give what would be really a transportation 
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receipt for goods from their xDoints of origin to the points of ulti- 
mate destination, and under an agreement made at the same time or 
subsequent to it which would carry the goods under the terms of 
the original transportation receipt. 

There is an international postal agreement in force now for the 
transportation of mail, and we have the Interstate Commerce Com- 
mission, and under the Carmack amendment here the initial caiTier 
completes all the arrangements with the shipper for transportation, 
even when the goods have to go over seven or eight diiferent rail- 
ways. Possibly something of that kind could be worked u^d in an 
international agreement. 

I mentioned before, the marine insurance companies to-day are not 
issuing really a marine insurance policy; they are issuing a trans- 
portation policy that covers goods on shore in the hands of truckmen, 
railroads, river steamers, ocean steamers — through policies; and I 
think that the common carriers could get together to issue a trans- 
portation receipt to cover the entire journey from warehouse to 
warehouse. This is in the future. It will have to be worked up to 
that, but I think it is good to consider what we might ultimately 
work up to. 

Now, along the lines already spoken of by Mr. Rush we have sug- 
gested an amendment to the Harter Act which I would like to place 
on file. 

Mr. Edmonds. That may be included in the hearing, 

(The paper referred to follows:) 

AN ACT Relating to bills of lading and certain obligations, duties, and rights in connection 

witti transportation of goods by water. 

Be it enacted by the Senate and House of Representatives of the United States 
of America in Conf/rcss asscmhled, Tliat any carrier accepting any goods for 
transportation to, from, or between ports of the United States and foreign ports 
siiall be liable for the full actual value thereof to the lawful holder of any bill 
of lading Issued therefor, or to any party entitled to recover thereon, for loss, 
damage, or injury to said goods while in the custody of said carrier or any other 
carrier to which said goods shall have been delivered in the course of said ship- 
ment, arising from robbery, theft, or pilferage, by whomsoever committed ; negli- 
gence; fault or failure in proper loading, stowage, custody, care, or improper 
<lelivery to the consignee named in said bill of lading of any and all lawful goods 
so accpted for transportation as aforesaid : Provided^ however, if the vessel 
transporting said goods shall be in all respects seaworthy and properly manned, 
equipped, and supplied for the intended voyage, the carrier shall not be held 
responsible for damage or loss resulting from faults or errors in navigation nor 
liable for losses arising from perils of the sea or other navigable waters, acts 
of Ood or public enemies, or the inherent defect, quality, or vice of the thing 
carried, or from insufficiency of package, or seizure under legal process, or for 
loss resulting from any act or omission of the shipper or from saving or attempt- 
ing to save life or proi)erty at sea, or from any deviation in rendering such 
service. 

Skc. 2. That in any action agtinst the carrier to recover the value of said goods 
due to loss, damage, or injury thereto, the bunlen of establishing that the loss, 
damage, or injury to said goods was occasioned by a cause for which under the 
provisions of this act the carrier is not liable shall be upon the carrier. 

Sec. 3. That it shall be the duty of any shipper delivering any goods to any 
carr'er to properly pack the same for shipment and to truthfully describe or 
make known to said carrier the true nature and character of the goods included 
In said shipment and the full actual value thereof as disclosed in the customs 
or consular invoices accompanying the same. 

Skc. 4. The acceptance by any carrier of goods for shipment and the delivery 
of a bill of lading therefor shall be prima facie evidence that the goods included 
in said shipment were properly packed for shipment, and in any action against 
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the carrier to recover the value thereof due to loss, damage, or injury thereto the 
burden of showing that such loss, damage, or Injury was due to insufficiency of 
package or improper packing shall be upon the carrier. 

Sec. 5. That is shall not be lawful for any carrter to insert in any bill of 
lading any clause, convenant, or agreement whereby the carrier shall be re- 
lieved or exempted from any liability Imposed upon it by any of the provisions 
of this act, or whereby the liability of the carrier for any loss, damage, or in- 
jury to such goods, or any specific portion thereof, shall be limited to less than 
the full actual value thereof as disclosed in customs or consular invoices ac- 
companying the same, or any clause, covenant, or agreement providing that the 
carrier shall have the benefit of any insurance effected by the shipper upon 
the goods, or that the carrier shall not be liable for any damages capable of be- 
ing covered by insurance, or any clause, covenant, or agreement providing a 
shorter period for giving notice of claims for loss, damage, or injury to said 
goods than 90 days, and for the filing of claims for a shorter period than four 
months, and for the institution of suits than two years ; or any clause, covenant, 
or agreement whereby the obligation of the carrier to properly equip, man, 
provision, and outfit any vessel transporting said goods, and to make said 
vessel seaworthy and capable of performing .her intended voyage, or whereby 
the obligations of the carrier to carefully handle and stow said goods and to 
care for and properly deliver the same, shall in any wise be lessened, weakened, 
or avoided. Any and all words or clauses of such import inserted in bills of 
lading shall be null, void, and of no effect. 

Sec. 6. That it shall be the duty of every carrier to issue to the shipper of 
any lawful goods a bill of lading stating among other things the marks neces- 
sary for identification, number of packages, or quantity, stating whether it be 
carriers' or shippers* weight, and the true actual value of said goods as dis- 
closed in the custoifl or consular Invoices relating thereto, the apparent order 
or condition of such goods, and that said bill of lading is issued pursuant to 
the provisions of this act. Such bill of lading shall be prima facie evidence of 
the receipt of the goods therein described. 

Sec. 7. That any person or persons who shall willfully violate any of the 
provisions of this act, or the carrier guilty of such violation and who refuses on 
demand the bill of lading provided for herein, or Issues any bill of lading con- 
taining any clause, covenant, or agreement declared by this act to be unlawful, 
shall be guilty of a misdemeanor, and shall pay a fine of not less than .$1,000 
and not exceeding $2,000. The amount of the fine and costs for such violation 
shall be a lien upon the vessel of any carrier guilty of such violation and such 
vessel may be libeled therefor In any district court of the United States within 
whose jurisdiction the vessel may be found. One-half of such penalty shall go 
to the party Injured by such violation, and the remainder to the Government of 
the United States. 

Sec. 8. That in this act, unless the context of subject matter otherwise re- 
quires, carrier means any ship or vessel, owner, charterer, agent, manager, 
master thereof, accepting any goods for transportation by water. 

Shipper means any person, partnership, association, or corporation, entering 
into any agreement with any carrier covering the transportation of goods by 
water. 

Goods means merchandise, chattels, or property of any description in the 
course of transportation by water or which have been or are about to be 
transported by water. 

Bill of lading means any shipping receipt or document Issued covering the 
transportation of goods by water. 

Sec. 9. Sections 8029 to 8035, inclusive, of the Revised Statutes of the United 
States and any or all other provisions of the statutes of the United States in- 
consistent with the provisions of this act are hereby repealed. 

Mr. McCoMB. I would like to mention, just by way of suggestion, 
that it might be advisable to grant authority to the Secretary of Com- 
merce to remit some of the requirements in that law in the case of 
experimental cases; that is, new types of boats, or a new type of 
goods, or a new trade route, or something where the thing was an 
experiment and the Secretary of Commerce thought that with the 
full rigors of the law, possibly they could not be developed, but now 
it might be advisable to consider such a plan. 

60683—21 6 
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We would also like to suggest that, so far, the Harter Act applies 
only to shipowners' liability, and we would like to suggest that con- 
sideration be given to fixing the liability of everyone handling goods 
in conneotion with import and export shipments, so that what I have 
referred to as a transportation receipt could be given and could cover 
from the time the goods left the warehouse until they arrived at the 
warehouse ; to include not only shipowners but truckmen, lightermen, 
warehousemen, railroads, ana any person having any custody of the 
goods during the trip. It might be possible to license such persons, to 
grant permits, to handle goods in import and export trade, and pos- 
sibly bond them. Too many people with no financial responsibility 
are handling very valuable goods to-day. Truckmen with a net 
worth of less than $5,000 are allowed to go off with a load of goods 
worth $100,000. 

More than one truck a week is reported absolutely missing in New 
York. That is in addition to all the petty thefts and pilferings that 
are going on. They steal a whole truck, and in Congressman Lehl- 
bach's State these trucks between Philadelphia and New York are 
missing all the time, and similar trucks, full of silk, run up to 
$100,000 in value. 

The liability of every person in connection with a shipment all the 
way through, I think, should be fixed, and only persons with finan- 
cial responsibility should be permitted to participate in the whole 
movement Of course, ultimately it will not be necessary to have 
such an arrangement in this country, but it would have to be world 
wide in order to be entirely successful, and that, of course, would 
necessitate an international agreement. But I think this could ulti- 
iQately be done. 

When you follow a shipment through from warehouse to ware- 
house, it is trucked from the factory to the railroad, from the railroad 
to the seaboard; it is trucked into a warehouse there, trucked out 
again, lightered, put on a steamer, goes across, and may be landed on 
a dock or lightered over there; then it is trucked to a warehouse, fre- 

Suently put on a river steamer and trucked to the warehouse again, 
n its whole trip it is handled by a great many persons. 

Another suggestion that might be possible for the congressional 
committee to consider is an advisory committee, consisting of men 
expert in importing and exporting, and ship operators, and all the 
interests involved, to make an investigation and report to the con- 
cessional committee here on the feasibility of putting such a plan 
m operation and the possibility of reciprocal arrangements with the 
leading foreign countries. 

Now, I would just like to say something on bills of lading and 
then I will be through. To conform to tne suggestions for ship- 
owners' liability we have recommended — we would recommend — that 
bills of lading provide for the following: 

1. That carriers be held fully liable tor all losses to goods while 
in their charge, except losses caused by perils of the sea or other 
navigable waters, acts of God, or public enemies, or from inherent 
defects of quality or vice of the goods carried, or from insufficiency 
of package, or seizure under legal process. 

That ie the same as the Harter Act. 
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2. That the carriers be prevented from limiting their financial 
responsibility, because of such liability, to less than the invoice value 
of the goods. 

3. That the carriers be compelled to make proper delivery; that 
a proper receipt from the consignee be prima facie evidence of such 
delivery, and that liability under bill of lading exists from the time 
the carrier receipts for the goods until the carrier gets consignee's 
receipts for them, or within a reasonable time after offering the 
goods to the consignee, in the event they decline to accept them. 

4. Arrival of goods in damaged condition, or nondelivery from 
any cause shall constitute a claim against the carrier, and the burden 
of proof to show he is not liable shall be upon the carrier. 

5. That shippers must make a truthful statement of their ship- 
ments, describing the kind, amount, weight, and value of the same ; 
the particulars in the bill of lading to agree with the consular in- 
voice. 

6. That consignee be given reasonable time for filing claims and 
commencement of suit. 

We would like to see added to this that the original carrier be held 
liable right through and each carrier protect itself by a series of 
receipts which they could obtain from the succeeding carrier until 
the consignee was reached, but this probably can not be done at the 
present time. 

Most bills of lading now contain clauses which we think are ille- 
gal, and I would like to submit two bills of lading that I have here 
with the clauses which I have indicated. 

Mr. Edmonds. You mean they are illegal in view of the Supreme 
Court's decision on the Harter Act? 

Mr. McCoMB, Even without the Supreme Court's decision I think 
they are illegal. The Haii:er Act in section 2 requires that the carrier 
carefully tandle the cargo, and carefully and properly deliver same. 
Now, this bill of lading says : 

The carrier shall in no event be or be held liable for loss of, or damage to, 
any merchandise after it is unhooked from vessel's tackle at port of discharge. 

Then it goes on and says that they can throw it overboard if they 
want to. It goes on : 

Carrier, at its option, shall have all rights and benefits granted to ship- 
owners limiting, or permitting a limitation of their liability by the laws and/or 
customs of any other State and/or country into a port of which said vessel may 
enter, or at which she niay touch. 

Now, this contract is made in the United States and should be car- 
ried out under the laws of the United States, and I do not think a 
steamship company under the law has a right to put that in their 
bill of lading. They add : 

Carriers shall not be, or be held, liable for, any loss of, or damage to, any of 
said merchandise resulting from any of the following causes, to wit : Acts of God, 
perils of the sen or other waters, war, enemies, privateers, letters of marque 
and rejirisal, pirates, thieves, robbers, arrests or restraint of princes or rulers 
or people, acts or takings or claims or restraint of Government or municipal or 
de facto officers, whether acting with or without lawful authority, legal process, 
attachments, quarantine and sanitary measures, barratry of master or crew, 
risiDg of passengers, 

And so forth. 
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Now, the crew are the employees of the shipowner, and I do not 
think the shipowner has any legal right to contract himself out of 
the actions of the crew. Then it says : 

Carriers, owners, charterers, or agents shall not become or be held responsible 
for any loss or damage that shall result from fault or error in management of 
vessel, or its engines, boilers, winches, hoisting gear, fittings, fixtures, equip- 
ment, ports, hatches, dead light, before or after sailing, or be in port or at sea 
or from any other causes of what kind soever. 

The Harter Act requires that he properly handle and stow the 
cargo. Now he is getting exemption here for his steam winches and 
his loading gear. That is a violation of law, I think. Then the bill 
of lading also contains the following: 

Any omission to exercise such due diligence shall not be presumed, but the 
same must, if claimed or alleged, be proved by the shipper. 

Now, a man here ships some goods to England and they are turned 
out of the steamer damaged ; under this he has to prove his case 
against the shipowner. Now, actually the shipowners — ^the men on 
the ship — are the only ones who know how that damage happened or 
could have happened, and they can explain and would have to prove 
thev are not liable. The shipper can not prove he is liable. 

Still another section of the bill of lading provides: 

Neither fault nor failure nor improper loading nor bad stowage, nor improper 
custody, nor want of due care, nor improper delivery of merchandise by carrier 
flhaU be presumed, but same must, if alleged, be proved by shipper or consignee. 

That furnishes another illustration of the same thing. That is, I 
think, contrary to the Harter Act. 

It is further stipulated and agreed that vessels are warranted seaworthy only 
00 far as due care in the appointment or selection of agents, superintendents, 
pilots, masters, oflJcers, engineers, and crew have secured or may secure it. 

Now, the Harter Act says distinctly that the shipowner must pro- 
vide a seaworthy boat, and in the case of the Co^nb Prince the Su- 
preme Court of the United States maintained that they must have a 
seaworthy boat. Here he says he only agrees to make it seaworthy 
in so far as hiring proper master and crew makes it seaworthy — pass- 
ing the buck. 

Then another clause provides : , 

Oarriers shall never be liable for any loss of, or damage to, said merchandise, 
nor for any damage or loss suffered in connection therewith, unless its neglect 
or willful default is shown to have been the sole cause of the same. 

I think that is illegal. 

If carrier becomes liable for any damage or loss to said merchandise, it shall 
have the benefit of all insurance on said merchandise, and of any payments made 
by or on behalf of the insurer thereof, whether under the guise of advances, 
loans, or otherwise ; and shall also have the benefit of all loans, the amount of 
which have been deteruiineil by the total amount or part of any loss or damage 
to said merchandise, made the owner by the insurer thereof, and induced by the 
existence of the insurance upon said merchandise, and which are made repay- 
able only in the event recovery of said loss or damage is had from the carrier or 
said vessel. The right of any such insurance, advances, or loans may be offset 
In the amount thereof by carrier against the claim or suit for .said loss or 
damage. 

Now, if that is not illegal, I think it is certainly against public 
policy. A shipper of goods takes out insurance, pays the premium on 
it ; hem is the snipowner, who does not pay a premium, and who tries 
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to evade his liability by taking advantage of insurance that another 
man has paid for. 1 think it is dishonest, if it is not illegal. 
This bill of lading goes further and says : 

Carrier shall not be liable for any loss which xmn be insured against 

Now, if you only pay premium enough you can insure against any- 
thing, and he might just as well say the carrier is liable for nothing 
whatever. That is all this bill of lading is equivalent to. 

Then the carrier proceeds to limit itself to $100 in any event. 

Also, that if the ship is prevented by quarantine from reaching her destina- 
tion, or making due delivery of the goods, or Is detained at quarantine, the goods 
may be forthwith, without previous notice to shipper, owner, or consignee, dis- 
charged into deiwts, lazarettes, hulks, crafts, or lighters at the risk and expense 
of shipper, owner, and consignee ; all and any of them, and such discharge shall 
be deemed a full and final delivery of th^ goods, all risk, responsibility, and 
expenses of the carrier therefor, as carriers, bailee, or otherwise, ending as soon 
as the goods are delivered from the ship's tackle, and all expenses thereby or 
thereafter incurred and all increased cost of such delivery shall be paid by 
shipper, owner, and consignee, all and any of them, the carrier retaining a lien 
oil the goods therefor. 

The extra charge becomes a lien on the goods. Then the bill of 
lading also provides : 

It is expressly stipulated that if said merchandise need be lightered at any 
time or port or place all lighterage services rendered shall be and be deemed 
to have been rendered by an independent carrier or person ; if such services 
be procured by carrier, they shall be deemed to be and to have been so pro- 
cured by it acting as agent therefor of shipper, and carrier's liability as carrier 
at any port or place where such lighterage be needed shall end immediately 
vessel be anchored at or near the said port or place. Carrier's liability after 
steamer be at anchor at or near to said port of delivery shall be that of ware- 
houseman only, and said merchandise after unhooked from ship's tackles at 
such anchorage shall be at owner's risk. 

And the Harter Act compels a shipowner to make proper delivery. 
I think that is illegal. 

And, finally, in accepting this bill of lading, the shipper, owner, and consignee 
of the goods and the holder of the bill of lading agree to be bound by all its 
stipulations, exceptions, and conditions, whether written or printed, as fully 
as if they were all signed by such shipper, owner, consignee, or holder. 

Mr. Lehlbach. Is there any liability left whatsoever to the ship- 
owner under such a bill of lading? 

Mr. McCoMB. That, I think, is the best one I found. Here is an- 
other bill of lading. They have got most of the preceding clauses, 
and they have got one or two in addition. I would like to point out 
a couple of them. This is the Cosmopolitan Line. This one starfa 
witli : 

It is mutually agreed that the ship shall have liberty to sail with or withoni 
pilots, to carry goods on deck at risk of owners of the goods, to tow and assist 
vessels In need, and to deviate for the purpose of saving life or property ; that 
the carrier shall have liberty to convey goods in lighters to and from the ship 
at the risk of the owners of the goods ; and in case the ship shall put into a 
port of refuge or be prevented from any cause from proceeding in the ordinary 
course of her voyage to transship the goods to their destination by any o|^er 
steamship ; that the carrier shall not be liable for loss or damage occasioned 
by fire from any cause or wheresoever occurring ; by barratry of the master or 
(ivw ; by robbers and/or thieves on land or sea ; by arrest or restraint of princes, 
rulers, or people, riots, strikes, mutiny, combination, or crew; by explosion, 
bursting of boilers, breakage of shafts, or any latent defect in huU, machineryp 
or appurtenances. 
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There the carrier exempts itself from its lighterage risk, which is 
part of making delivery, and also exempts itself irom the acts of 
the crew, its own servants. It exempts itself from latent defects. 
There, I think, are three points in violation of the Harter A t. 

In another place the bill of lading says : 

Also that single packages exceeding 2 tons in weight sliaH be liable to pay- 
extra charges, if any, for loading, handling, transshipping, or discharging. 
Also that the steamer or any of the servants of the company shall not be liable 
for any damage or loss occurring from any accident in loading, handling, dis- 
charging, or transshipping of packages exceeding 2 tons in weight. And in 
case of any damage or loss resulting to the steamer, cargo, lighters, cranes, or 
hoisting tackle, owing to incorrect weight having been declared, the shippers 
and/or consignees of such cargo shall be responsible for such loss or damage. 
The stipulations for relief of carrier or vessel from liability for negligence 
etoll be inoperative so far as unauthorized by the Harter Act. 

The carrier thought it was getting pretty close there itself. 
Another provision is : 

Also, that if any bag or baled goods are landed slack or torn the consignees 
shall accept such portions of the sweepings as shall be allotted by the steamer's 
agent, and the same shall be deemed a full settlement of any claim for lossas 
In weight. 

[Laughter.] 

Also, that glass is only accepted for carriage and shipped on condition that 
the carrier shall not be liable for breakage of same, however such breakage 
may be caused, even if by bad stowage, rough handling, or negligence on the 
part of any servant of the shipowner, before Or after the commencement of the 
voyage. 

Mr. Lehlbach. Mr. McComb, will you put into the record the name 
of the company whose bill of lading you first read? 

Mr. McCoMB. I am going to give jrou these two : The first one is the 
Dollar Line — the Robert I)ollar Line — and the second is the Cos- 
mopolitan Line. 

Mr. Lehlbach. What one are you reading from ? 

Mr. MoComb. The Cosmopolitan Line. 

Mr. LoiNES. Operating Shipping Board ships only. [Laughter.] 

Mr. McCoMB. Well, they have got this $100 clause in h*ere, and 
then they say : 

In no event shall the carrier be liable foi* more than invoice or declared value 
of goods, whichever shall be the least, not including prepaid freight.  * * 
Neither the carrier nor its property shall be held liable for the nondelivery of 
any goods not received on board the vessel at point of shipment regardless of 
any acknowledgment or receipt contained in this bill of lading. 

Now, under this they give you a receipt that they have got the 
goods, but unless you can positively prove that they put the goods 
on board the ship you have got no claim therefor. They simply 
say : " We never got the goods ; we never loaded the goods on board 
the ship," and in some cases they do not deny it, but they put a rubber 
stamp on, " Not liable for any loss by theft or pilferage. 

Mr. Campbell. You are not stating that as a law given you by the 
consul ? 

Mr. McComb. The consul had nothing to do with this. I am simply 
stating what these steamship companies do. I do not assume it is law. 

Mr, Campbell. You are advising the committee about what is 
illegal. 
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Mr. McCoMB. No; I am just giving this as my opinion. This is 
only a layman's opinion, who knows very little about law. 
This bill of ladmg says [reading] : 

The steamer and owners shall not be held liable for any damage to the within 
cargo resulting from carriage or towage with, or proximity to, or the effect of 
other cargo, of whatever kind on board. * *  

Also when goods are carried at through rates or consigned from or to places 
beyond the port of loading and/or the port of discharge, the responsibility of 
shipowner does not commence before actual shipment on board or continue be- 
yond discharge of vessel, shipowner's responsibility being limited to the time 
goods are actually on board ship. 

Those are two bills of lading. Here is another one. This is not a 
bill of lading that is in use ; it is the bill of lading that was suggested 
by the Chamber of Commerce of the United States to form the basis 
or a uniform international line of bills of lading, and that has in it 
some of the same defects. This is a big improvement over those 
others, but in this we feel that if the committee is going to suggest a 
form of bill of lading, and this is submitted to it, that we would like 
to make objections to paragraphs 1, 4, 5, 7, 8, 9, 14, and 15. I can 
write you on that in full later. 

ThQse two — the Robert Dollar and the Cosmopolitan bills of lad- 
ing — are bills of lading that are actually in force, and I thought it 
might be well to point out to the committee just what kind or con- 
tract they have got. 

Mr. Lehlbach. Does that complete your statement, Mr. McComb ? 

Mr. McCoMB. Yes. 

Mr. Lehlbach. Are there any questions, gentlemen? 

Mr. KiRKPATRiCK. I want to ask one question. You said that the 
Bull Line was successfullv coping with some of the difficulties that 
they met. What do they do ? 

Mr. McCoMB. As I understand it, they have a special form of bill 
of lading, assuming responsibility for which there is an additional 
charge made, and they have one end of thsir pier railed off with an 
iron rail, and two men, with night sticks there, and when those goods 
are brought in they carefully watch them taken off the truck and put 
on the pier, and count each one of them, and then they give the man 
a receipt for them. They are watched by two men all the time. There 
is a particular hold assigned to those goods, and after they are loaded 
and the hatch cover is put on, the hatch is sealed and locked with 
Yale locks, and there is nobody on board the boat who has a key to 
to those locks. The superintendent at the other end of the line has 
the key, and when the boat gets down there that is unlocked and 
opened up and tallied out as it is taken out of the hold and put on the 
dock, and it is put in behind a railed section of the pier, an iron rail, 
and men with clubs, and then it is handed over to the consignee. 

In other words, it is guarded every minute ; each step is checked. 
But it is a demonstration of what can be done. In many cases on 
some of the other lines the crew help themselves to the cargo. There 
are any number of cases where it is believed that the steamship people 
knew ^oods on their pier were being stolen. But, as I say, startmg 
with the truckmen — there was an organized gang of truckmen in 
New York who had a place up on Mercer Street. They would come 
for a man's goods, drive the truck down there, and then the next day 
they would get a case — ^it might have been the same one, or they 
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would get one of similar dimensions and weight, and the same 
marking — and substitute it for the original case. Cases have been 
opened up abroad that have been full of bricks, full of newspapers, 
and rubbish. In some cases the shippers have had the cases sent 
b&ck to this country, so they could examine what was in them. 

Mr. CampbexiL. Mr. McComb, considering all the theft and pilfer- 
age losses that your companies pay, can you advise us what parts 
have occurred while the goods were in custody of the carrier? 

Mr. McCoMB. Well, that is very hard to say, because you are 
advised, say, that the case gets to Copenhagen, and it is opened and 
does not contain what it is supposed to have contained; it is hard 
to say at what point in the trip the substitution was made. 

Mr. Campbell. Are you insuring theft and pilferage under ware- 
house clauses? Is that customary? 

Mr. McCoMB. Yes. 

Mr. Campbell. Now, can you tell this committee, then, what pro- 
portion of the losses paid for theft and pilferage have occurred 
while the goods were m the custody of the shipowner? He is the 
man you are striking at. Now, what proportion occur while the 
goods are in the custody of the shipowner? 

Mr. McComb. I am not striking at the shipowner any more than 
any other man. 

Mr. Campbell. The underwriters here are striking at the very 
vitals of American shipping, the American shipowner. 

Mr. McCoMB. I suggested that all carriers be held liable. We 
are not striking at the shipowner particularly. We want to see the 
American shipowner and American shipping built up. 

Mr. Campbell. Can you tell us what proportion oi the losses have 
occurred while the goods are in the custody of the carrier? 

Mr. McCoMB. No, sir. 

Mr. Rush., I thought it was a rule of the committee that there 
should be no cross-examination of witnesses. 

Mr. Campbell. I was not here when that announcement > was 
made, and I assume that this hearing was called by the committee 
with the desire to get at the bottom of the facts of this great prob- 
lem, and it can not be reached by ex parte statements which those 
who happen to know, know are not entirely correct. Those parties 
have a right to question the witnesses. 

Mr. Lehlbach. The Chair announced at the beginning of the 
hearing that both in the interest of expedition and orderly proce- 
dure questions would be limited to members of the committee and 
those who officially sat with the committee, and that comments and 
cross-examination on the part of spectators of those who subse- 
quently intended to be witnesses would be eliminated, anc^ the 
Chair suggested that if erroneous statements of fact or expressions 
of opinion were uttered in the course of the testimony of witnesses, 
that those who took issue would have ample opportunity in their 
own time to correct them. 

Mr. Campbell. Mr. Chairman, I represent the American Steam- 
ship Owners' Association, which represents in its membership 80 per 
cent and over of the privately owned American tonnage. We are 
not sitting at the table here. You have sitting with you Dr. Hueb- 
ner, an insurance expert, who was, and perhaps is, the expert of 
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the Shipping Board ; also a shipowner sitting there with the privi- 
lege of answering questions. To our best knowledge, Dr. Huebner 
has been in close consultation with the underwriters on this whole 
plan. You also have the representative of the Shipping Board 
sitting there, but the shipowner, at whom this legislation is strik- 
ing, if it is striking at anybody, is supposed to sit in the back- 
^ound without the ri^ht to ask any questions pertaining to the 
matters which are laid before the committee, which we believe to be 
erroneous. Now, I assume — I am not personally acquainted with 
you, but I am personally acquainted with some of the other mem- 
bers of the committee — and I know that you want the facts. 

Mr. Lehlbach. Surely, we want the facts. 

Mr. Campbell. You can not get the facts unless there are ques- 
tions asked of the witnesses. 

Mr. Lehlbach. The fact is that Dr. Huebner is sitting here as ad- 
visor of both the committee and the Shipping Board with respect 
to insurance questions. Commissioner Lissner, a member of the Ship- 
ping Board, who was here this morning and who is in attendance 
and will be more or less at these hearings, and Mr. Gaines, of the 
Shipping Board, are sitting here with the committee as represent- 
atives of the Government, who desire to ascertain whether ways 
and means could be found to check what has been represented to 
the committee as a great waste. I think the committee can take 
care of the interests of all who are concerned in this problem, and 
can certainly afford as much opportunity to anyone wno desires to 
speak for the shipowners, when it recognizes them i'n their own 
time, as if it should permit them to interrupt and argue with wit- 
nesses in the course of their development of their own views on 
the subject. I did recognize you expressly, Mr. Campbell, to ask 
a auestion or two, because I tliink every rule is to be enforced 
witnin the limits of common sense and reason, but it is the policy, 
and the committee determined before it opened this question that 
it would be its policy, not to permit the indulgence of crimination 
and recrimination between aclverse interests in the course of the 
hearing, and that the views of the shipowners,' the views of the ship- 
per, and the views of the marine underwriters can be fully pre- 
sented in their own time. They will have a knowledge of what each 
other says, and will have opportunity to answer those statements 
then. 

Mr. Campbell. The question does not go to the question of our 
views. We may differ on the matter of theories and principles, but 
when you shut off the right to ask the other side regarding facts 
which they state to the committee, are you not limiting your exami- 
nation and your hearing here unreasonably ? 

Mr. Lehlbach. Certainly not. Why can not a misstatement of fact 
be corrected by a person having a Imowledge of the true situation 
in his own time, as well as by throwing it at the person who is mak- 
ing the misstatement ? 

Mr. Campbell. I think that is true. You have got one against the 
other then, but some of these questions go beyond misstatements. For 
instance, asking him whether or not he can tell us what percentage 
of pilfering losses occurred while the goods were in the custody of 
the carrier goes right to the very vitals of this whole thing. That is 
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not questioning a misstatement; that is asking for facts. If Mr. 
McComb can' not answer it, I would like to ask Mr. Rush if he can 
answer it. Can you tell us, Mr. Rush, what proportion of pilfering 
losses occur while the goods are in the custody of the carrier? 

Mr. Rush. Do I have to answer that now, or after Mr. Campbell 
has brought out his side ? 

Mr. Lehlbach. You can exercise your own discretion in that re- 
gard. 

Mr. Rush. By far the largest portion of it occurs while the goods 
are in the hands of the common carrier. The truckman is a common 
carrier ; the lighterman is a common carrier ; the steamship company 
is a common carrier ; and the only portion which does not occur while 
it is in the hands of the common carrier is that small amount of theft 
that comes from the shipper's own employees, and that amount which 
comes from the handling by the customhouse employees, for which 
the common carrier is not liable. The greater portion of it comes 
while it is in the hands of the common carrier, Mr. Campbell, in my 
humble opinion. 

Mr. Campbell. Now, may I ask another question? You went 
further than I wanted you to [laughter] . That answer is very neces- 
sarily true, but what proportion of these losses occur while the goods 
are in the custody of the shipowners ? That is what I want to know. 
Can you tell me that from your figures? 

Mr. Rush. Not until you tell me in reply whether the shipowner 
is responsible or not for the truckman or the lighterman or what not? 

Mr. Campbell. That is a question of contractual liability. I am 
asking for facts. As a matter of fact, what proportion of these theft 
and pilferage losses occur, from your figures, while the goods are 
in the custody of the shipowner? 

Mr. Rush. If I answer it, can you prove it or disprove it ? If you 
can, I will tell you they are all in his control. 

Mr. Campbell. Your refusal to answer shows that you can not 
answer the question. 

One more question, Mr. McComb. You spoke of carriers which 
had changed their bills of lading since the operation of the war. I 
should like you to submit the names of those carriers whom you 
know have changed the provisions of their bills of lading. 

Mr. McComb. 1 can get that for you. 

Mr. Campbei^. You said that you knew. Can you give the names 
to the committee? 

Mr. McComb. I said the forms of bills of lading in use to-day are 
different from what they were before the war. 

Mr. Campbell. What carriers, can you tell us, have changed? I 
would like to get it so that the committee can check it up. 

Mr. McComb. One is the Dollar Line ; that has a new bill of lading 
which they got out. I think, instead of answering that offhand, it 
would be a groat deal better to get it from the various steamship 
coinpanies which have put into effect their new bills of lading. 

Mr. Campbell. It hapj^ens that I drew that bill of lading long 
before the war broke out. 

Mr. McCoMB. Exactly in that form? 

Mr. Campbell. Substantially in that form. 

Mr. Edmonds. One question, Mr. McComb, what is P. and I.? In- 
surance ? 
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Mr. McCoMB. Protection and indemnity. 

Mr. Edmonds. Has that been in existence for a long time? 

Mr. McCoMB. I really do not know. 

Mr. Edmonds. Does it cover this kind of losses ? 

Mr. McComb. They can be covered by P. and I. 

Mr. Edmonds. Have they been covered in it! 

Mr. McComb. To some extent thev have. I do not know to what 
extent, but some of them have ; yes. 

Mr. Edmonds. It is a mutual arrang:ement between shipowners ? 

Mr. McComb. Between different shipowners; liability insurance; 
that it what it is. 

Mr. Campbem., They carry it mutually between each other? 

Mr. McComb. Yes. 

Mr. Edmonds. This pilfering, and so on, was at one time carried 
in the P. I. ? 

Mr. McComb. It is yet carried. I do not know to what extent. 

Mr. Edmonds. Do they carry it all in the P. and I., when they 
carnr it, or do they just carry part of it in the P. and I. ? 

Mr. McComb. The ones that are in a club or association include 
theft and pilferage. 

Mr. Edmonds. They do it all? They do not insure with these 
cornpanies, then, those that are in the P. and I. 

Mr. McComb. No. 

Mr. Edmonds. It is a separate institution altogether. Part of the 
insurance is written by one and part of it by the other? 

Mr. McComb. The shipowners' liability is mostly done by mutual 
insurance. 

Mr. Edmonds. Why do they not do it all by this mutual insurance ? 

Mr. McComb. It is mutual; insurance companies originally were 
insuring all risks with the stock companies that the marine com- 
panies did not assume. There is one thing, in England the policy 
is to carry the three-quarters collision clause, the idea being that if 
the owner had to pay one- fourth of his collision losses he would be 
more careful. That one- fourth of the collision is assumed by the 
shipowners mutually. 

Mr. Edmonds. That is, of collisiqji. In pilferage they do not 
assume any of the P. and I. ? 

Mr. McComb. P. and I. losses cover shipowners' liability in re- 
spect to cargo claims. 

Mr. Edmonds. They do cover it ? 

Mr. McCoMB. Yes. 

Mr. Edmonds. Whv, then, do they insure it if it is covered in the 
mutual arrangement? Why do they insure in the regular com- 
panies, then? 

Mr. McCoMB. You mean when the shipoAvner insures, issues a bill 
of lading ? 

Mr. Edmonds. It is only the shipowners' liability that comes in 
there ? 

Mr. McCo3iB. That is all. 

Mr. Edmonds. He covers his $100 liability in the bill of lading, but 
he does not cover the balance of it ? 

Mr. McComb. The shipowner frequently insures the shipper rather 
for the account of the shipper. He agrees to assume that he will 
insure with the marine company to cover the marine perils. 
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Mr. Edmonds. Why does he not put it in the P. and I. ? 

Mr. McCoMB. Because the P. and I. only covers shipowners' lia- 
bility. It is a liability proposition pure and simple. The P. and I. 
does not cover marine business. 

Mr. Edmonds. He assumes the shippers' liability of losses? 

Mr. McCoMB. It would be considered a straight marine loss, a 
loss by fire. P. and I. is the shipowners' liability. 

Mr. Edmonds. It covers a personal liability also ? 

Mr. McCoMB. Yes, sir. 

Mr. Edmonds. I should say it covers pilferage sometimes. 

Mr. McCoMB. That is his liability. If he contracts and the ship- 
owner is called upon to deliver the goods, he is taking across and 
agrees to deliver them and he has a fire and is made liable for that, 
then the P. and I. would cover what he is held liable for. 

Mr. Edmonds. Wouldn't it be cheaper not to insure his goods at all 
and then require the shipowner to cover it in the P. and I. ? I do not 
suppose he could do that because of the limited liability in the 
contract. 

Mr. McComb. That is what establishes the shipowners' liability. 

Mr. KiRKPATRicK. P. and I. covers the $100. 

(The following letter was ordered printed in the record :) 

Marine Office of America, 

New York, July 25, 1921. 

Hon. Geo. W. Edmonds, 

House of Representatives^ Washington, D. C. 

Dear Sir: I should like to supplement my testimony in reference to the 
above to emphasize the importance of proper delivery. 

Section 1 of the Harter Act makes it unlawful for a shipowner to insert any 
clause whereby they shall be relieved from liability for failure in making: 
proper delivery of merchandise committed to their charge, and section 2 of ' 
this act makes it illegal to enter into any agreement whereby the obligation to 
properly deliver same shall in anywise be lessene<l, weakened, or avoided. 

Many steamship companies insert clauses in their bills of ladings which un- 
doubtedly have an effect of relieving them from liability in respect to proper 
delivery, and certainly their obligation to properly deliver same is lessened, 
weakened, or avoided altogether. 

Such clauses as the following appear in the bills of lading : 

" The carrier's responsibility in resi)ect of the goods as a carrier shall not 
attach until the goods are actually iMided for transportation upon the vessel, 
and shall terminate, without notice, as soon as the goods leave the vessel's 
tackles at destination or other place where the carrier is authorized to make 
delivery or end its responsibility." Under this clause the carrier is permitted 
to discharge the goods from the vessel without muice to the consignee and end 
its responsibility immediately on discharge. 

** If the vessel is prevented by quarantine from reaching her destination or 
from making due delivery of goods, or is detained at quarantine, the goods may 
be forthwith, without notice, discharged into lazarettos, craft, or other places 
immediately available, at the risk and expense of the shipper, consignee, and/or 
assigns, and such discharge shall be a complete delivery of the goods here- 
under, and all responsibility of the carrier is ended without notice as soon as 
the goods leave the ship's tackles. If by reason of quarantine, blockade, condi- 
tion of surf or weather, shortage of lighters, riots, or strikes, lockouts, stop- 
page or shortage of labor, of the carrier's employees or otherwise, or other 
conditions, existing at the port of transshipment or discharge of the goods or 
elsew^here, or by reason of any of the excepted causes mentioned elsewhere, or 
by reason of any of the excepted causes mentioned elsewhere in this bill of 
lading  * * the goods may be discharged at any other port according 
to the convenience of the vessel. 

A steamer may conmience discharging immediately on arrival and discharge 
"continously day or night, Sundays or holidays, any custom to the contrary 
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norwithstandiuf?, * *  and if the goods be not taken from the steamer 
by the consignee diret'tly they come to hand in the discharging of the steamer, 
the master or steamer's agent may be at liberty to enter and land the goods or 
put them into craft or store at the owner's risk and expense, when the goods 
shall be deemed delivered and steamer's responsibility ended, but the steamer 
1111(1 carrier to have a lien on such gootls until the payment of all costs and 
charpes so incurred. * * * Neither the carrier nor its property shall be 
lield liable fur the nondelivery of any goods not received on board the vessel at 
point of shipment, regardless of any acknowledgment or receipt contained ,ln 
this bill of lading. * * * The master or agent of the vessel is authorized 
at the expense and risk and for the account of the shipper, consignee, and/or 
«.ssigns, without notice to enter and discharge the goods, depositing them in hulk 
or craft or in or upon wharf, warehouse, public stores, or customhouse, or per- 
mitting them to lie where landed, or making such disposition thereof as the 
authorities of the port may clirect, subject at all times to any lien of the carrier, 
Inoludlng storage charges by the carrier, and to that end to employ such llghter- 
nu'ii, truckmen, w^arehousemen, wharfingers, or other agencies «   who 
shall be deemed agents solely of shipijer. consignee, and/or assigns, and not of 
the carrier, the latter l»elng hereby relieved of all responsibility for or In respect 
«»f the goods, without notice to any person whatever as soon as the goods leave 
the vessel's tackle." 

There are many clauses of sinilar Import in these bills of lading, but the net 
result of them all Is to give the carrier the right to either bring the goods to 
tlie port to which they are consigned or any other port and there, without any 
iidtice to the assured, to put tlwm on a dock or have them, lightered ashore. 
In respect to lightering goods, the steamship agent has the liberty to make a 
contract with lightermen, exempting them from all liability, and the steamship 
company's liability ceases when they put the goods aboard the lighter. If the 
consignee does not receive all the goods shipped to him, he has to prove two 
things. First, that the goods were loaded on the ship, as the steamship com- 
pany specifically proWdes. (The bill of lading, which is an acknowledgment 
that the goods have been received and is a receipt for the goods, is of no effect 
unless yon can prove that goods were loaded on the ship.) This is difficult to 
prove if the stejimship people try to prevent you from proving It. However, 
after proving that they did load the goods aboard the ship, it is necessary to 
prove that tliej* delivered tliese goods to a lighterman. The lighterman is ex- 
empted from all liability and is employed by the steamship company, even 
thougli it is for the account of the shipper or consignee. The steamship com- 
pany can select for lightermen only those who will not keep track of what is put 
on the r lighters. As they have no responsibility, there is no necessity for them 
to keei) track of what is loaded on their lighters nor what they put ashore. 
Therefore, it is very difficult to prove that the steamship company did not deliver 
the goods to the lighterman. The lighterman can store them on board his 
lipfhter without giving any notice to the consignee and run up storage charges, 
or can put them on an open pier without notice to the consignee. When the 
consignee Is ultimately able to locate his goods, some of them may be missing, 
and it is almost an impossibility to tell where the shortage took place, and it 
would not be surprising If the steamship company blamed the shortage on the 
lighterman. 

The following is a letter from a steamship company, showing that it Is a cus- 
tom to load their cargcies into lighters, and their responsibility ends when the 
cargoes are put aboard the lighters: 

"Cargo on the west coast is delivered by steamer into lighters alongside, 
where ship's responsibility cwises. 

" The cargo is taken from the lighters in the customhouse for examination and 
is held pending presentation of bill of lading and consular invoice and then re- 
leased, upon the payment of duties and charges, to the legail claimants. 

• The agent of the steamer has no jurisdiction over the cargo after it leaves 
the ship." 

I believe that It is the nonobservance of the feature of making proper delivery 
that is responsible for the great amount of shortage. 

No matter what kind of regulations we may make in this country in refer 
ence to carriers. Congress has no authority over any concern which operates 
exclusively in a foreign country, such as lightermen, and it will be necessary 
to make some reciprocal arrangements with foreign countries, under which 
lightermen, truckmen, and other similar carriers can be held responsible. 
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The report of the imperial shipping committee, paragrapli 41, page 10, states 
that this should be the subject of representation and other pressure upon the 
governments or autlioritles resp(msible. 

In case of a shipment from Chicago to Paris, the ocean steamer which takes 
the goods across the Atlantic is only one of a number of carriers who will have 
jurisdiction over the goods during their entire voyage, and we will not have a 
proper system of transportation until arrangements are effected whereby the 
original carrier in Chicago may issue a bill of lading which will be binding on 
aU subsequent carriers until the goods are delivered to the consignee in Paris 
and a receipt is obtained from him. 

Our laws can be made to cover the railroad and steamship journey from here, 
but it will require an international agreement to hold carriers abroad under 
bills of lading issued here. I do not believe that proper delivery can be over- 
emphasized. 

In reference to the crews of steamships stealing goods, the following is an 
extract from a letter written by the American Consulate General, dated Ha- 
bana, Cuba, October 18, 1920, addressed to the Hon. The Secretary of State,. 
Washington, D. C. : 

" In view of the circumstances which will be related hereafter, I authorized 
the captain of the port to send the members of the crew to the immigration 
station as fast as encountered, to be retained there subject to my orders. It 
becomes my duty to state here that a number of these men protested to Mr. 
Lathrop against being sent to the Immigration camp, maintaining that they had 
ample funds to take care of themselves, and this in spite of the captain havinj^: 
been unable to make any advances to them for a matter of three weeks througli 
lack of funds." 

This was a case where it liad been suspected that this crew were grouting by 
the sale of the cargo. 

Inclosed is an article from the New York Sun to the effect that Stephen J. 
Dunleayy of the International Mercantile Marine stated to Judge Samuel 
Fleischmann in Jefferson Market Court that in his opinion at least $5,000,000 
worth of stuff had been stolen from that steamship company during the last 
year. 

Respectfully, yours, 

S. D. McCoMB, Manager. 

P. S. — ^The bills of lading from which the alDove have been quoted are li> 
closed herewith, with paragraphs marked " X." 

STATEMENT OF ME. LOUIS F. BUEZE, OF SOUTH OEANGE, N. J. 

Mr. BuRioi. I am one of the marine managers of the Home In- 
surance Co. 

Mr. Chairman and gentlemen, I want to indorse the statements 
of Mr. Bnsh and of Mr. Winter and to agree with them in the 
remedies they have suggested. I shall not take very much of your 
time. I want to say, as a preliminary, that I will not undertake to 
discuss the overseas carriers of merchandise, because it has been the 
custom of our office to avoid theft and pilferage, which is particu- 
larly under discussion, for the reason that our observation has been 
that it is rather a disastrous part of the business. While we can 
not avoid doing it in all cases, the bulk of that which we do is not 
sufficient to base any really valuable statistics upon. We have been 
for a great many years interested in the insurance of goods during 
land transit and while in coastwise ships. 

I may say that underwriters, like most other people, can be sepa- 
rated into two sjjroups, roughly, those who leani by their mistakes 
and those who do not. I think nations might very well be so classi- 
fied, too. This country has had a doctrine, which is an ancient one, 
that a carrier may not exempt himself by contract from the results 
of his own negligence, and there has grown up around that doctrine 
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a system of practices which have had the countenance of the courts, 
to a more or less extent, which has permitted the carrier, by cleverly 
drawn clauses, to contravene the intention of the common law, and 
practically exempt himself from everything but the negligence lia- 
bility.^ 

I think that no class of people connected with' American commerce 
know more definitely the results of that departure from fundamental 
honesty and integrity than do the underwriters. They have had to 
pay the bills. It has been the experience of all underwriters that as 
the carrier has succeeded in either limiting or exempting himself 
from his liability, his care of what was committed to his care has 
slackened, and the evils which are upon us to-day have been a steady 
and very natural growth of practices which have crept in upon the 
business. No sane man would undertake to deal with a bank on the 
principle that, provided the bank secures a safe vault in its banking 
room, it should not be responsible for any negligence in the care of 
its depositors' funds; yet in such a case as that; you would merely 
lose the money which you had on deposit with the bank. The losses 
which the merchant suffers from committing his goods to the carrier 
are not limited by the value of these goods and are not compensated 
for by the replacement of money which those goo'ds were worth. He 
loses what is much more valuable to him in many cases. He loses the 
good will of his customers, and ultimately, if such practices proceed, 
he loses his market, and so there is beyond the money value of the 
goods themselves a vast loss which can not be computed. It is the 
observation of all of us that within the last few years, particularly 
theft and pilferage, losses have very greatly increased. I wish that 
Mr. Lissner were here, because he asked a former witness a question 
which I was in position to answer. He asked if any estiipate could 
be given of the increase or otherwise of losses of goods carried by 
land carriers. I want to say that we have statistics from our own 
office which show that during the years 1916 to 1920, inclusive, as 
compared with the years of 1911 to 1915, inclusive — that is, two 
periods of five years — that the losses by land carriers increased a. 
trifle less than 1 per cent of three times the former losses. In other 
words, in the first period of five years the loss ratio was 44.31 per 
cent. In the last five years the loss ratio was 132.53 per cent. So 
that taken together the loss ratio over 10 years showed a very heavy 
loss, but not quite 100 per cent — very nearly. So the losses of the last 
five years spoiled the record of 10 years. Now, I may further say 
that that loss of 132 per cent during the last five years is not spread 
evenly over the whole five years. During that five years the first 
year or two of the five years developed a vast increase in the per- 
centage of losses, and it became necesary for us to so reform our 
underwriting as to try to get rid of the things that were bringing 
the heaviest losses, the conditions of the policies and kind of mer- 
chandise. We found it necessary to elimmate from our coverages 
certain kinds of merchandise. Let me enumerate, to give you an 
idea. We refused not only to insure shipments of gloves but of 
ostrich feathers, furs, ready-made clothing, shoes, and rubbers goods, 
such as rubber overshoes, etc. 

Mr. Lehusaoh. This is on the land carriers. 

Mr. BuRK£. On land carriers. Then, on further dissecting our 
business we found that there are certain lines of goods that were 
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particularly susceptible to pilferage, and we refused to write those 
classes of goods against pilferage. But in spite of this elimination 
and discrimination against the highly liable goods the last period 
of five years was nearly three times — almost exactly three times — 
what it was the previous five years. 

With regard to coastwise carriers, the situation was not quite so 
grave. * In the second five years as coippared with the first five years, 
the losses very nearly doubled but not quite. The fact that they did 
not increase more than they did was also due to a reform in the 
kind of underwriting we dia — the people whom we insured, and the 
conditions under which we insured them, and the kind of goods 
which we would consent to cover. Almost the entire increase in the 
loss ratio has been due to theft and pilferage. There are some kinds 
of goods, some classes of trade that we have had to say we absolutely 
will not write at any entertainable rate and many others in the 
last five years have increased the premium as much as 300 per cent, 
and still the loss ratio stands as I have stated. 

I think that is all I have to say to you, gentlemen, I thank you. 

Mr. Lehlbagh. If there are no questions of Mr. Burke, the next 
witness will proceed. 

STATEMENT OF ME. WILLIAM H. McGEE OF WILLIAM H. McGEE CO. 

Mr. McGee. I represent the marine managers, managers of marine 
insurance departments in the St. Paul Fire & Marine Insurance Co., 
the Phoenix Insurance Company of Hartford, the Great American 
Insurance Company of New York, the Proviclence Insurance Com- 
pany of Providence, and a number of others. It is not necessary to 
detail them. 

Gentlemen, I would like to indorse the resume of this situation 
that was given by Mr. Rush. I think that he has covered the ground 
pretty thoroughly. Mr. Winter has likewise covered the main points 
which I also indforse. I say that rather than to traverse again the 
ground that they have once gone over. 

It seems to me, Mr. Chairman, that this question which is before 
your committee is after all an exceedingly simple one; rather it is 
not at all complicated. It is really very simple. I think it very 
largely represents or conveys this question, Shall we or shall we not 
go back to the Harter Act? Shall we restore that part of the Harter 
Act which the courts have whittled away ? Shall we or shall we not 
stop a very bad leak? The Harter Act as it was enacted covered 
all that the underwriters say that it is necessary to do in this situa- 
tion. We do not think that it is necessary to go far afield and intro- 
duce a lot of reforms or introduce new methods to complicate the 
situation. If we can get back to the Harter Act we will have cov- 
ered the ground. If we can get back to what it was intended to do 
we have covered the ground. The Harter Act was pretty well tried 
out. It produced most excellent results, and after its enactment and 
after it nad been tried out, Canada and Australia first adopted it. 
From present appearances it looks very much as if England is 
likely to adopt something of this same kind. 

I do not think anyone expects the shipowners to do all these things 
for nothing. The snipowner should receive proper compensation for 
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the services he renders and for the liabilities that he assumes. The 
ways and means of arriving at that are mere matters of detail, and I 
believe that these things v^ould very quickly adjust themselves. I 
think the competition between the various steamship lines would 
very quickly bring the thing to a standard basis. Mr. McComb has 
read to you two or three bills of lading. He has brought out a great 
many interesting facts. He has brought out some details that I was 
not altogether familiar with. The shipowners by one means and 
another have evolved a very elaborate document that is confusing 
even to lawyers. It is extremely confusing ; it is extremely contra- 
dictory; and I think that all the layman can read out of the usual 
form of bill of lading is that Mr. Shipowner contracts to do abso- 
lutely nothing but to receive freight and take precious good care that 
he does, because he wants his freights. If the shipowner takes back 
this thing, if there is put upon the shoulders of the shipowner those 
liabilities and responsibilities which he is shirking and denying by 
subterfuge and by curious devices, he can take care of himself. If 
the shipowner receives my goods or yours and he acknowledges that 
he received them in apparent good order, why is he not responsible 
for the safe delivery of these goods, for the safe custody of them, 
and for the care of them ? Certainly no one but he can do it. The 
owner of the merchandise can not follow them througjh. They are 
entirely out of the merchant's hands, and if the shipowner does 
assume these things, is it going to be such a terrible burden upon 
him? The obligation of the shipowner is to take right and proper 
care of the goods. I do not think that anything of an unreasonable 
character is asked of him. I was not aware of the manner in which 
the Bull Line were able to protect special goods. If they can do it 
with such shipments as are made imder that particular form of bill 
of lading, why not do it with all ? 

The question of P. and I. insurance has been dwelt upon. I 
think there are very few ^people in this country that really 
thoroughly understand that subject. I certainly do not; but there 
are some features of it of which I think I have some knowledge. 
It may be shadowy, but my understanding is that P. and I. in- 
surance is taken out, if not by all the shipowners, by a great 
many of them, bv far, the vast majority of them, and the proposi- 
tion of P. and "I. insurance is to divide on some sort of equal 
basis between the various shipowners who become members of 
these clubs the losses they incur in the course of their trade. As 
an illustration of that, I believe that if one of the crew is injured 
P. and I. insurance covers it. If the shipowner must pay $100 for 
a case of goods which he has misdelivered or not delivered or 
carried on to another port or destination and piles up that with 
his list of overs, as I understand it, the P. and I. insurance pays 
him back that $100. In fact, I am inclined to believe that a great 
many of these clauses that are introduced into bills of lading are put 
there at the behest of those P. and I. clubs, of which there are quite 
a great many in England. I know of but one in this country, but I 
feel confident in my own mind that this whole bill-of-lading question 
comes back to what is more or less dictated to the shipowner by their 
P. and I. underwriters. 

e0683— 21 7 
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However that may be, if the shipowner must conform to the Harter 
Act and if the shipowner is restored to the position in which he was 
when the Harter Act was enacted, the shipowner has a remedy within 
his hands. He has a simple and more or less economical way of pro- 
tecting himself. There is an economic principle involved in this 
whole matter of theft and pilferage, leakage, breakage, and things of 
that kind that are caused by the carelessness or recklessness or heed- 
lessness or cheapness of the steamship operators, and that is the 
terrible waste which is going on. Goods which are stolen, goods 
which are badly stowed and therefore produce losses are economic 
waste, and can the United States or any other country go on permit- 
ting goods in these times to be wasted? It seems to me that the stop- 
page of waste is one of those things we need to restore the world's 
business equilibrium. 

Furthermore, it seems to me that the attitude of the shipowners is 
an absolutely unmoral one. It is an unmoral situation. He takes 
my goods and he does what he pleases with them. I have no means 
of watching or caring for them. He either delivers them or does 
not deliver them and all of the facts concerning those goods are in 
his possession. They are not in mine ; they are not available to me. 
I can only get them by going to his crew, going to his masters and 
mates, going to his records ; it is within his power to conceal them 
from me. The situation is one which is and ever will be growing 
cumulatively worse as long as the shipowner or any other common 
carrier or any other bailee is permitted to contract himself out of 
any and every responsibility for goods which are necessarily in the 
course of every-day dealings intrusted into his care. 

The bill of lading is full of words and clauses that are difficult 
to understand. When you talk about a bill of lading to a ship- 
owner he immediately talks about his right to contract, his right to 
protect hinaself, but has he the right to contract himself out of his 
responsibility? The cargo owner certainly should have a right to 
contract and say what sort of a contract he would enter into ; but, as 
a matter of practical business, in how many cases and how many 
steamship lines in New York or in any other part of the United 
States, does the shipper of merchandise, unless he happens to be a 
very big and a very powerful one — one who can operate his own 
ships if he so elects — in how many cases and how many times and how 
many shippers are there who can go to a steamship company and 
say, " Here are my goods ; I want a clean bill of lading " ? As a mat- 
ter of fact, the great majority of shippers have to take the bill of 
lading which is presented to them. Transportation of goods is an 
all-important arm of the country's commerce, but it is not every- 
thing. The shipment of goods is very important. 

I am inclined to think that the shipment of goods is vastly more 
than merely the question of the shipowners, because if there are no 
goods shipped there is no shipowning. There is no cure for this 
situation excepting through the person or the corporation which 
has physical possession of the goods. It is idle for the carrier to 
say that he can not guard and protect the property intrusted to him. 
Somebody must do it and no one but the persons who have physical 
control can do it. 

The experiences with these things differ with different lines. 
There are some of the steamship lines which apparently have pretty 
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good records for the carriage of goods. They seem to have managed 
to guard the goods. Therefore, is not the whole question answered 
by the reluctance of the shipowners to incur the matter of costs of 
protecting the goods? Do not the evil conditions continue and grow 
only because the carrier is unwilling to take the proper care? 

it is not a proper answer and is no answer at all to the situation 
to say that these things can be insured against. The loss is just as 
great. The economic waste is just as great. Because an insurance 
company has paid for the loss does not save the situation one bit. 
It really in some cases aggravates the question. The buyer of goods 
wants goods; he does not want insurance money. He wants to get 
his goock. He has bought his goods for the spring sale, he has bought 
his goods for the summer sale, and buys the goods in time to sell them 
to his customers. Instead of the goods he gets bricks or stone or 
paper or empty cases. He is left without the ability to sell goods. 
Before he can buy a fresh supply his season is past and gone. There 
has come to my attention a number of instances, a number of occa- 
sions, where shipments have arrived, for instance machinery, con- 
sisting of a number of parts, and very important parts of those 
machines have been missing. I know of one case where four separate 
and distinct shipments of those parts were made, and but one set 
got through to its destination, meaning that that machine was put 
out of commission for 18 months. Collecting three losses from the 
insurance company did not help that man a bit. 

It is a terrible discouragement to the country's foreign commerce 
to have goods which should be received not received. Buyers in 
foreign countries get discouraged from buying goods in this coun- 
try. jThey say what is the use, we can not get our goods ; and buy- 
ers in foreign countries are being driven, and it is one of the reasons, 
I understand, that is given in a great many cases as to why instead 
of buying goods from American merchants they buy them from 
England or from somebody else where better care is taken of goods. 

I would like to speak for a few moments about the bill of lading 
plan which was outlined by Mr. Eobinson, and by the way, with all 
due deference to Mr. Eobinson, and without any reflection upon 
him, he is not an underwriter, he is an insurance broker, and, there- 
foi*e, as an insurance broker his point of view is somewhat different 
from the underwriters. The dual bill of lading scheme that he pro- 
poses seems to me to be an exceedingly complex matter. It seems 
to me to be a kind that would be exceedingly difficult to conduct. It 
seems to me that it would mean such an utter change of all business 
methods and shipping methods that it would be exceedingly de- 
structive of commerce. It seems to me to aim at forcing a merchant 
and shipper to conform to a set of rules that would be very difficult 
for them to do. It seems to me that the result would be to drive our 
merchants and shippers under other flags than ours, under flags 
which would give to the shipper of goods the utmost freedom in 
certain respects. 

If it were practical, if it were successful, it would mean that each 
individual shipowner would insure all of the goods on a ship and 
instead of having one insurance company to go to to collect all the 
claims, the shipper having the one insurance company from whom to 
collect all his claims, would be at the mercy of the shipowner at all 
times, and he would have a pretty hard time of it. It is pretty hard 



100 THEFT^ ETC.; OF EXPORT AND IMPORT SHIPMENTS. 

for the shipper of goods to get any money out of the steamship com- 
pany or railroad company in these days. If he was going to have to 
collect everything from them he would be in an impossible position. 
It would be impossible for a merchant to elect what kind of insur- 
ance he would accept, and I think you all know that every different 
merchant has his own particular pet way of insuring his goods. 
Some merchants who ship cottonseed oil in barrels, for instance, 
know so well the class of package that they use for shipping that 
they can control things in such a way that they are perfectly will- 
ing themselves to carry the risk of leakage, but other merchants 
may want to insure against it, although using precisely the same 
packages. They used to say the shipment of flour from the western 
cities of Europe could be insured under any one of about fifteen dif- 
ferent forms of a policy, every one of them carrying a different rate 
of premium, but under a bill of lading scheme of this kind it would 
take such insurance as the shipowner nas chosen to take out with his 
particular set of underwriters. A shipper by steamer A may insure 
under one way and a shipper by steamer B, owned by an entirely 
different steamship owner, m quite a different way. 

Trade routes have not been very much changea in the past three 
or four years. They seem to be coming back pretty well to normal 
conditions, to normal routes. We have a great many new steamship 
lines, to be sure, but, after all, trade routes remain just about the 
same. The custom of issuing through bills of lading covering goods 
from the interior seems to have been resmned. 

In using the word common carrier I think we are sometimes a 
little bit apt to think that means steamship companies alone. It 
does not. A truck man is a common carrier. A lighter man is a 
common carrier, and the lighter men very frequently are part and 
parcel of the steamship lines. A great many of the steamship lines 
have their own lighterage routes, and in those cases where goods are 
lightered the steamship company, as I understand, quite frequently 
sends their lighters over to places across the river so that the goo(& 
are really within the control of the steamship company in a great 
many of these cases. 

I come right back to the one point which I tried to make in the 
beginning — Jhat this situation is not a complicated one at all, that it 
is nothing more or less than restoring something which was in exist- 
ence and which by one device and another has been whittled down so 
that the value of the Harter Act to-day has been practically destroyed. 

I think that is about all I want to say except to indorse what has 
Jbeen said very largely by Mr. Rush, by Mr. Winter, and by Mr. Burfce. 

Mr. Campbell. May I ask two questions? 

Mr. Lehlbach. If Mr. McGee is willing to answer them. 

Mr. McGee. I am a most willing person when I know and under- 
stand a question. 

Mr. Campbell. I think from what you say that you are opposed to 
the system of insured bills of lading? 

Mr. McGee. I am not ; not necessarily. 

Mr. Campbeix. Do you favor the steamship companies going into 
the practice of issuing insured bills of lading? 

Mr. Mc(tee. I think you would infer from what I have been saying 
about dual bills of lading that I was not. 

Mr. Campbell. You do not. I just wanted that clear. 
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Mr. McGeb, There are proper things for the steamship owner to do, 
and there are things that may not be proper — or, I would rather say, 
that are not necessarily proper. 

May I amplify that answer by saying one thing? I am not alto- 
gether in favor of it, because if they were issued I would be driven 
out of the business and I am in the insurance business. 

Mr. Campbell. You would either be driven out of business or the 
shipper would be paying for two insurances ? 

Mr. McGee. That does not necessarily follow, because he may get 
under a bill of lading what you would call full insurance and yet 
not have full insurance accorcling to his point of view. 

Mr. Campbell. As a condition to insuring cargo have you ever 
endeavored to compel shippers to ship their goods under bills of lad- 
ing where they deleted from them all those limitations upon their lia- 
bility, and particularly deleted from them the loss-valuation clauses ? 

Mr. McGee. We have tried it in some cases. We had very poor 
success. 

Mr. Campbell. Did the shipper refuse to do it ? 

Mr. McGee. Not necessarily. The shipper said, " Your competitor 
in that particular line of business takes these bills of lading, and I 
can not pay any higher rate of freight, and if the steamship owner 
deletes lie wants something that I can not giv^e him and remain in 
business." 

Mr. Campbell. And incur higher freights? 

Mr. McGee. Not merely a higher rate of freight, but prohibitive 
rate of freight. 

Mr. Lehlbach. Mr. Johnston, do you wish to speak at length ? 

Mr. Johnston. Not at length. 

STATEMENT OF J. F. JOHNSTON. 

Mr Johnston. I am vice president of the Appleton & Cox Co. 
(Inc.), representing the United States Lloyds (Inc.). I will make 
my speecli brief by confirming Mr. Kush's report in detail, and Mr. 
Winter's, and particularly following in close detail that of Mr. 
McGee's statement. 

Mr. I^EHLBACH. Are there anv more underwriters as such who de- 
sire to be heard at the present time ? If not, the committee will stand 
in recess until 8 o'clock to-night, and will then hear the shippers. 

Mr. BuRCHMORE. Might I have one of the copies of Mr. Rush's 
statement, particularly the attachments to it, and return it here this 
evening or in the morning ? 

Mr. Lehlbach. Does Mr. Rush have copies to spare?- The chair- 
man himself has no copies at all, but if there are copies here and if 
they are available, I know of no reason why you should not. 

Mr. BuRCHMORE. I intended that same request to apply to the 
amendment offered. 

Mr, Lehlbach. Let me make the suggestion that these documents, 
as far as the committee are concerned, are actually in the custody of 
the stenographer, who is supposed to incorporate them in the record 
of the meeting. If they are available there, there is no objection 
whatever. They will be permanent records and there is no objection 
to examining them or having access to them, but I simply say the 
chairman himself has not them in his possession. 
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Mr. Campbell,. Your notice to shipowners called for their pres- 
ence on Wednesday. Are you going to go on to-night with to-mor- 
row allocated to the shippers ? 

Mr. Lehlbach. My own personal view was that we proceed with 
the shippers to-morrow, but it has been suggested that there are a 
great many witnesses representing the shippers and also the ship- 
owners. It has been suggested jto me that unless we sit to-night and 
hear in part some of the shippers we might not get through with them 
to-morrow and have the time on Wednesday for you gentlemen. 

Mr. Campbell. I just wanted to know if you were expecting us 
to be here to-morrow ? 

Mr. Lehlbach. I want to make absolutely certain that the people 
presenting this question from the viewpoint of the shipowners should 
have just as ample and full opportunity to state their views and posi- 
tion as these other interests. 

Mr. Campbell. I know that. 

Mr. Lehlbach. If we get through with the shippers to-morrow I 
presume representatives of the shipowners would be here anyhow^ 
because they want to hear what the other people are saying; so we 
can start right in with them. 

Mr. Campbell. This hearing was called -and notice sent to us upon 
an investigation of theft and pilferage, and it seems to me to have 
turned into a hearing upon proposed amendments to the Harter Act; 
or is this an independent investigation ? 

Mr. Lehlbach. Some individuals of the committee may have 
knowledge of proposed legislation, but no proposed legislation has 
been called to the attention of the committee and the committee has 
started out with absolutely a clean slate. It has not any remedies 
in mind, particularly, at all. It is seeking a remedy and is seeking 
suggestions of remedies. 

Mr. Campbell. It is an independent investigation, but not on 
pending legislation. 

Mr. Lehlbach. Absolutely independent. 

The committee will stand in recess until 8 o'clock this evening, 

(Thereupon the committee recessed until 8 o'clock p. m.) 

evening session. 

The subcommittee reconvened at 8 o'clock p. m., pursuant to the 
taking of the recess, Hon. Frederick R. Lehlbach (chairman) pre- 
siding. 

Mr. Lehlbach. The first witness this evening is Mr. Herrick. 
Are you ready to proceed, Mr. Herrick? 

Mr. Herrick. Yes, sir. 

Mr. Lehlbbach. Will you give your name to the stenographer, 
and also state fully all the various interests you represent. 

STATEMENT OF MR. CHARLES E. HERRICK, REPRESENTING THE 
INSTITUTE OF AMERICAN MEAT PACKERS. 

Mr. Herrick. I am chairman of the traffic committee of the In- 
stitute of American Meat Packers; I am a member of their foreign 
trade committee; I am chairman of the foreign trade committee of 
the Illinois Manufacturers Association; I am a member of the in- 



THEFT, ETC., OF EXPORT AND IMPORT SHIPMENTS. 103 

tei-state and foreign trade committee of the Chicago Association of 
Commerce; I am president of the World Trade Club. I mention 
all of these things simply to give you a little idea of my interest in 
foreign trade. 

If the committee please, I would like to start back a little further, 
perhaps, than any of the discussion we have had to-day, and that is 
with the freight contract that the shipper enters into with the 
freight broker and the representative of the steamship line. It is 
our practice, as probably you know^ to book our freight in advance 
with such agencies, and, as the packers are shippers almost exclu- 
sively of perishable products, great care must be taken in the selec- 
tion of boats suitable to transport that kind of traffic. We select, 
therefore, with the ^eatest care we know how, a particular bottom 
to transport the shipment, only to find that the freight contract 
with all of its provisions is practically set aside by that provision 
in the bill of lading which stipulates that the bill of lading is sub- 
ject to the terms and conditions of the ocean bill of lading in use 
by the carrier at the time the shipment moves. Therefore, regard- 
less of the care we may take in making our preliminary- arrange- 
ments, that may be all oflPset by the boat in question being with- 
drawn or diverted, or, at the convenience of the ocean carrier, an- 
other boat substituted in her place. 

Against that we seem to have no recourse at present. In all con- 
tracts, for example, with buyers in Holland, it is especially stipulated 
that such shipments must come forward by direct boats, or else the 
buyer in Holland is privileged to reject the goods on their arrival 
over there. It has happened on not a few occasions that the boats 
that were scheduled to sail direct to Rotterdam, for example, have 
been diverted to other ports for the profit of the operating company ; 
and, therefore, instead of Rotterdam being the first port of call, it 
may be even the fifth or sixth. This results in very considerable delay 
in the handling of these perishable shipments, and has, on a number 
of occasions, entailed a very serious loss. That is done entirely for 
the benefit of the ocean carrier and without our consent and over our 
protest. The idea of incorporating that sort of a provision in our 
contracts with the foreign buyer, with the Rotterdam buyer, is that, 
otherwise, he fears that through long delay after shipment has been 
made, through falling markets or on account of the goods becoming 
stale, or various reasons of that kind, there will result to him a very 
serious loss. 

Not only do we have that to contend with, but in endeavoring to 
book this freight we have repeatedly asked for a copy of the ocean 
bill of lading that is to govern this particular contract. We are told 
in reply that that can not be furnished, and the reason given is that 
they do not know what sort of form of bill of lading will be in use 
when these goods reach seaboard. We are, therefore, compelled to 
accept a contract the terms of which we do not know and can not 
know. This works a great hardship on the shipper. 

Further, I want to say a word in behalf of the beginners in export 
trade, of whom there are a number — especially at the inland points — 
who are not versed on the Harter Act and whose attorneys perhaps 
are not. The ordinary attorney at an inland point has had very little 
occasion to come in contact with marine law. He is not posted on it. 
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The shipper takes one of these bills of lading to his attorney and says, 
" 1 have suffered such and such a loss." The attorney proceeds to read 
that bill of lading and says, " Well, there is nothing you can do about 
it ; you see, they have exempted themselves from liability in this bill 
of lading." That may be in direct opposition to the Harter Act, and 
in many cases no doubt is ; but the shipper simply swallows his loss 
and, as a rule, does not make a second attempt at that kind of export 
business. 

Then there is another class of losses to which I would like to call 
your attention, and that is the loss of the big shipper in small amounts 
but which aggregate a very considerable total. Some of the members 
of our institute in Chicago have told me that they have, perhaps, 
against a single line, as many as 50 claims, perhaps no one of them 
calling for a loss of more than a hundred or two dollars, and it is a 
question of fighting each claim individually through the courts at an 
expense beyond what they could hope to recover. So those 50 claims 
of $100 apiece or $200 apiece, as the case may be, make in the aggre- 
gate a very considerable loss for that shipper. 

I do not know how familiar your committee is with the hearing 
which was held here in Washington last November before the Inter- 
state Commerce Commission, Commissioner Woolley, in regard to a 
uniform bill of lading. I wish that it was not so voluminous so that a 
very considerable portion of that could be read into your record here, 
for it sets forth very explicitly and very completely many of the 
objections of the shippers to the present forms of bills of lading. It 
was the hope of the shippers that out of that hearing would come 
a uniform bill of lading for ocean movement of goods that would 
give them the same definite knowledge of conditions that they have 
of the inland bill of lading, but nothing has as yet taken place. I 
understand that the commission have now made up their minds that 
they do not have the necessary jurisdiction to bring that about. And. 
so may I suggest to your committee that they, or some other Govern- 
ment organization — the Department of Commerce, the Federal Trade 
Commission, or the Interstate Commerce Commission — be given au- 
thority by law to specify a uniform style of bill of lading which will 
protect the shippers, the shipowners and the underwriters, and is 
equitable in form. 

Perhaps at this point I might call your attention to a few of the 
clauses that appear in those bills of lading, which are so manifestly 
unjust to tha shippers of perishable products that probably comment 
is unnecessary. For example, do you know that the shipowners re- 
serve the right to ship live stock on the same decks with shipments 
of hams, for example, and they relieve themselves of the responsibility 
of contamination of those shipments of human food from the urine 
and manure, or from drainage from the stalls, of those live animals? 
Jt reads like this in some of the bills of lading, naming over the va- 
rious things from which they are attempting to exempt themselves : 
Fluids, decay, hook marks or injury from hooks, stowage or contact 
with or smell or evaporation from any other goods, or damage from 
coal or coal dust, or leakage or flow or contact with urine, manure, 
drainage of any animals carried in said ship, or from their stalls. 

Almost equally objectionable, of course, is their practice — ^I say 
" practice " because it has come to our attention in more cases than 
one — of stowing shipments of meats in holds that have been used for 
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bunkering. If fine coal dust works into the package it destroys the 
value for human food of shipments of that kind. 

Another thing that they attempt to relieve themselves from is the 
damage to the shipments from heat. It is manifestly impossible to 
ship these perishable goods if they are stowed near boilers or steam 
pipes, or anything of that kind that will cause heat. Deterioration 
is absolutely certain. We pay for the shipment of provisions a rate, 
double the rate for ordinary stowage, for what is Imown as 35 to 40 
degree space — that is, air-cooled space in the holds of the ifteamers — 
with the expectation at least that the temperatures will be carried at 
35 to 40 degrees. But when we get our bills of lading we find there 
is a provision there that they are not responsible for changes in tem- 
perature. In other words, they have taken twice as much money from 
us for the carriage of those goods in a refrigerator chamber and then 
relieve themselves of the responsibility of even putting them into 
such a chamber. 

Here is another clause that has worked a great hardship — ^that the 
carrier shall not be liable for any claim written notice of which is 
not given before the removal of the goods ; acceptance of delivery to 
be a waiver of all claims of which such notice has not been given. In 
other words, how can a consignee know whether he has a claim or not 
until after he has gotten possession of the goods and removed them ? 
And yet here they disclaim any liability unless he files notice in ad- 
vance of the time when he can possibly know whether he has a claim 
or not. 

Another contention that I met with on one of my last trips across 
the water was at Antwerp. The shippers there took the stand that if 
they delivered one hoop or one stave of a package they had then com- 
pleted delivery of the package. 

Mr. Lehlbach. You mean the shipowners ? 

Mr. Hbrjuck. The shipowners; yes. 

Mr. Lehlbach. I understood you to say the shippers. 

Mr. Herrick. Well, the carriers; the shipowner. I said to them 
each tierce has about a dozen hoops and probably more than that 
staves ; so that all you have to do is to knock down one tierce and de- 
liver a hoop and a stave and call that 9 packages, or 10 packages, 
and then take for your own use the 10 full packages — because you 
claim delivery of a complete package when you have delivered one 
hoop and one stave. 

In this hearing last November it was brought out that the limita- 
tion of value — that is, the $100 limitation which has been referred to 
so many times to-day — was entirely inadequate. One witness testi- 
fied that that limitation was in effect at a time when the ocean rate, 
say New York to Liverpool, was 10 shillings a net ton. In other 
words, about 10 cents for 100 pounds as against the present-day rate, 
even after the decline which has taken place, of 75 cents per 100 
pounds. That $100 valuation has brought about a very serious con- 
dition, and I may say, too, that this is not the lowest valuation placed 
by the carriers; for the Farber Line, for example, to Marseille, has 
fixed a rate of 1 franc per kilo. At the present rate of exchange that 
is between 3 and 4 cents per pound, while perhaps the average pack- 
ing-house product would be valued at 20 to 25 cents a pound. Not 
only do they put in their bills of lading, but they hide behind it in 
case of loss and refuse to settle on any other basis. 
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In considering the various clauses that were objectionable and in 
suggesting a wording for the hoped-for uniform style of lading, that 
conference last November suggested that the carriers' liability be cov- 
ered in this section : 

The carrier shall not be liable for loss, damage, delay, or default 
occurring from any other cause whatsoever, except where the negli- 
gence of the carrier is the proximate cause of the injury com- 
plained of. 

And perflaps in that connection I might give you the definition 
which was used at that hearing of that term " proximate cause." 

A proximate cause has been defined as one which in natural se- 
quence, undisturbed by any independent cause, produces the result 
complained of. 

Now, certainly that clause is terse, does not need the construction 
of many courts and of years of experience to definitely fix the liabil- 
ity of the carrier. 

The $100 valuation seems to be a thing that has come down from 
time immemorial and seems to me a sacred matter with most of these 
shipowners; because they have refused, in most cases, to modify it. 
Mr. Burchmore calls my attention, in the testimony that was given 
last November, the carriers stated that the rate of freight had been 
fixed on the basis of this $100 valuation per package. But it trans- 
pired, in the evidence given, that shippers had endeavored to find out 
what the rate of freight was on a higher valuation and had been told 
repeatedly that they had no other tariff. So that they were not able 
to pay even a higher rate and get a higher valuation in order to 
protect themselves. 

Mr. Campbell. What company was that ? 

Mr. Herrick. The International Mercantile Marine. 

Mr. HicKOx. Oh, no ; you are entirely mistaken about that. 

Mr. Herrick. It can be proved ana was proved at the hearing. 
Now, this feature in regard to boats sailing to other ports than the 
one for which freight is contracted, as per advertised schedule. IJere 
is the experience of one of the Chicago packers. They refer to the 
Cunard liner Vasconia, [Reading:] 

On May 24, 1021. tho Cunanl liner, ]'as('onia, clojired for ns eight onrs of 
provisions from New Yorlv to London. When space was contracted for. steamer 
Vv'as supposed to sail direct to London, and it was not until after she had cleared 
New York that avc learned she went to Norfolk to complete loading. Despite 
the 3-cent rail differential we would not consider shipping perishables to Nor- 
folk during the summer months, yet after paying the higher rail rate to New 
York this steamer took our eight cars to Norfolk where the vessel was detained 
several days in completing loading. The Voffconin finally arrived at London 
June 9, our product was unloaded .Tune 17, when 249 boxes were found to be 
slimy, moldy, and tainted. 

I may say these boxes contained 500 pounds each, approximately, 
in weight. 

Mr. liEHLBACH. Of what? 

Mr. Herrick. Packing-house products ; probably hams or bacon. ^ 
[Reading :] 

The Cunard people claim their bill of lading gives them privilege of changing 
steamer's route and will no doubt refuse payment of our claim. 

It should be made unlawful for a boat to change its advertised schedule after 
perishable produce has been loaded aboard, except, of course, in case of dire 
distress, or to save human life, etc. 
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As regards the question of pilferage on shipments made to various 

S lints, it has come to the attention of the Institute of American 
eat Packers that some of these lines apparently are provisioning 
their mess by simply withholding shipments and paying the $100) 
valuation, that being only a fraction of what they would be com- 
pelled to pay if they bought the goods in the open market An'd I 
have here somewhere an example of that, where a certain Chicago 
packer shipped some very high-priced sausage, of which nearly 25 
per cent was either not delivered at all or they delivered empty cases. 
It was the steamship Pesaro from New York ; arrived Genoa, Italy, 
April 19, 1920. [Heading :] 

The attached is a translation of survej' made on consignment of 500 cases of ' 
saii^.'Viro sh'Pped from Now York to Cenofi on S. S. Pcsnro, March 22, 1920. You 
will note from the underlined portion, about the middle of the first page, that the 
daninj^e was due to "pilferage, which may have occurred in the hold of the 
steamer and partly during the stay of the cases in the lighters." From the last 
paragraph, on page 2, you will j^ee that the shipowners declined to intervene at 
the survey, declaring that accord'ng to the h lis of lading they are not respon- 
sible for pilferage nor for weight. 

This is in direct opposition to the Harter Act, but it would take an expensive 
lawsuit to force the steamship company to recognize their responsibility, and 
even that would not set a precedent for the settlement of future claims. 

In cases like this we are practically never able to collect part or all of the 
loss from the lighter company. 

Then follows the translation of this correspondent, with which, 
perhaps, you are interested, giving the figures, weight, etc.; but it 
shows the survey that was made there and the resulting loss. There 
was a shortage of 38 cases out of 497. 

The facilities for shipping to Porto Eico have been mentioned. 
Here is a memorandum in regard to the line serving Porto Rico. 
[Reading :] 

Both the New York & Porto Uico and the Bull Insular Lines, operating from 
New York to Porto Rico, limit their liabil'ty to $100 ner package for large and 
.$8 per cub'c foot for snitill packages. We have p^lferj^ge claims on almost 
every trip, and while they are individually small, they are considerable in the 
aggregate. 

These losses of food product occiu* so regularly that our San Juan office is 
firmly of the opinion that the steamship people provision their crews' mess 
table from our shipments, knowing they can settle for same under the limited 
liability clause in their bills of lading. " 

Now, here are copies of New York & Porto Rico and Bull Line 
ladings, which may be of interest to you, and which I will give to 
you as exhibits, if you please. There are clauses marked that I 
would like to call your attention to, especially in regard to what I 
have just said. 

(The bills of lading referred to were filed with the committee.) 
There is another practice which has recently sprung up, and that 
is when there is a loss, evidently due to bad weather or to improper 
stowage, Lloyd's appoints surveyors at the point of destination. 
Those surveyors are almost invariably either representatives of the 
steamer lines or of the underwriters. They make a survey and ar- 
bitrarily fix the value of the loss, and in some cases it is 60 per cent 
due to rough weather and 40 per cent to pilferage; in some cases 
it is 50-60, and in some cases it is 40 per cent bad weather and 60 
per cent pilferage. Our contention is that the pilferage occurs as 
the result of the breaking of these packages, and in every case rough 
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handling, therefore, increases not only the danger but the actual 
pilferage which takes place. In other words, a broken case lends 
itself very easily to pilferage. 

Here is a case of goods shipped on the steamship CMcago^ on 
which 11 boxes were short delivered and 11 boxes delivered empty, the 
steamship company expecting to settle, as per bill of lading clause 
No. 1, at the rate of 10 cents per pound. 

Quite recently the French line have issued a new bill of ladiri^ 
which places the limit of their liability at $100 per package. While 
it is insufficient to protect shippers on packages ranging from 400 
to 700 pounds, the ridiculous part of it is it is more than ample 
on the smaller packages. In that connection, of course, it is evident 
that the $100 package liability would cover a Rolls-Royce shipped 
in a box, as they are accustomed to ship them, or would cover a 
small package such as the packers forward, containing 56 pounds 
of lard. In other words, they make no distinction as to the size of 
the package ; but claim the $100 liability as a maximum, or the in- 
voice value if it is leFS. The French Line liability was limited to one 
franc per pound, which even calling a franc 10 cents, which is above 
the present exchange market, is entirely inadequate. 

In our freight contracts, as I think I said before, we stipulate that 
these boats are to sail direct to the ports for which they are sched- 
uled, but no attention whatever is paid to that stipulation and they, 
for their own profit, sail to other parts; and, as additional cargo 
is offered them, having previously booked with us a certain amount 
of freight, an initial booking, they get that on board and then pro- 
ceed to canvass the country over for additional freight and, as an 
inducement, offer to make the first port of call whatever the other 
shipper desires. , 

Here is a case where a shipment of that kind was booked on De- 
cember 21, 1920, of 1,000 tons of refrigerated space. I wish to call 
your attention to the fact that refrigerated space usually carries 
double the rate of ordinary space. The rate in this case would even 
be higher than that, because this is a temperature of 15*^ or lower, 
on the Shipping Board steamer Guiniba^ which was scheduled to 
sail on or oefore January 7, 1921, for Hamburg and Itotterdam, 
cSOO tons to oro to HamlnirjT and balance to Rotterdam, Hamburg to be 
first port of call. [Reading:] 

Later, on Dectober 29, the I. F. C. notified our New York office they were 
having difficulty in getting sufficient cargo to make a fuU load, although it was 
originally understood that if they could not get about 1,100 tons from WUlIam 
Davies Co. to Hamburg they would proceed with only our cargo on board. 
They then asked our permission to accept a consignment of apples for Glasgow, 
and to make Glasgow the first port of call, steamer to remain in that port only 
five days, then to proceed to Hamburg, thence to Rotterdam, arrival date at 
latter port to be about February 5. 

On account of delay entailed, rapidly falling market, and the added possi- 
bility of damage to our product we could not consent to such an arrangement. 
To this the I. F. C. responded by asking us for additional tonnage to Hamburg 
and Rotterdam. To help them out we booked an additional 900,000 pounds 
ordinary cargo equally divided between Rotterdam and Hamburg. In spite 
of this and our urgent protests they accepted the 17.000 l)arrels apples for 
direct shipment to Glasgow. In meantime all our cargo was enroute to sea- 
board and a large* portion actuaUy loaded aboard steamer. Then to make mat- 
ters worse, tlie steamer loa<Vd our Rotterdam cargo so that it should be un- 
loaded before the Hamburg lot, but as product was similar we were able by 
changing documents to have steamer call Hamburg before going to Rotterdam. 
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Originally sailing date was to be January 7, or earlier, and although load- 
ing completed January 10 the Guimba did not sail for Glasgow until noon Janu- 
ary 17, account it being found necessary repair machinery after loading was 
completed. Then account oil in bo.lers and feed tanks, the (Juimha lad to 
put in to Halifax January 24 for repairs so that she eventually arrived Glas- 
gow February 15, Hamburg February 24, and Rotterdam February 28 — that 
is in contrast to the contract which provide<i that they should reach Rotterdam 
by February 5--or just about one month behind her schedule. 

In the meantime the market was dropping rapidly. It is difficult to arrive at 
exact figures but we estimate a good 5 cents per pound loss on the frozen 
meats and 1^ cents per pound on the lard, making a total of $125,500. 

We certainly feel that steamship companies after making contract should 
not be allowed to jeopardize the interests of their patrons by waiting around 
beyond the contracted sailing date for more cargo, or be allowed to subse- 
quently contract for a direct delivery to another port when they had already 
made contract with soiiie other shipper to sail to a specified port. In the inter- 
ests of American exporters the Government should take action to regulate this. 

I have here a little circular gotten out in the interests of the 
Eighth Xational Foreign Trade Convention, in which they say 
that— 

One-flfth of our industrial and agricultural population der)end for their 
livelihood on foreign trade. 

The profits of both farms and factories depend for their maintenance upon 
foreign trade. 

Every man, w^oman, and child in the United States has a vital personal inter- 
est in foreign trade. 

It therefore seems evident that the committee is on the right track 
in endeavoring to solve and to relieve the burdens of that foreign 
trade in so far as possible. 

The statement is so frequently made that this is a risk which can 
be insured; that is, the risk of pilferage and also the risk incident 
upon the undervaluation of a package. The insurance in the case 
of pilferage does not fulfill the need of the buyer. He needs the 
goods ; he buys them for a purpose, and in the case of the packing 
industry it is a food product — it is not a need which can be put off 
indefinitely — and the failure of such shipments, as the one 1 have 
just quoted, to arrive at destination might make a very serious 
shortage of food at that particular market for the time being. As 
has been pointed out this afternoon, the actual insuring of such losses 
does not in any way minimize the economic loss to the country. In 
fact, if anything, it aggravates it, because there is the overhead of 
the insurance companies to be added to the amount of the loss; and 
the mere fact that they pay the dollars does not save this product to 
the country or to the people — to the shipper or to the consumer. 

The question of concealed loss is, of course, and always has been 
and always will be a difficult one ; and when goods arrive on the other 
side, as I'have personally seen them, with the box filled up with sea 
boots, with blocks of wood, with coal from the bunkers, and articles 
of that kind, it seems evident, to me at least, that that pilferage did 
not occur ashore, 

I touched briefly a few minutes ago on the increased chance for 
pilferage through rough handling of the product, of the packages. 
I would like to go into that a little further and to give you the ex- 
perience that I had in Rotterdam late in 1919. I was there when a 
boat was unloading some of the products shipped by my concern. 
They dropped a net into the hold. That net is 12 to 14 feet square. 
At each corner of that net is a loop, a wire cable in this case, and that 
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is spread out on the floor of the hold. There were four truckers. 
They would come with a box of meat from the four directions so 
as to put one in on each side of that net and not be in each otiier's 
way ; and they simply came up to the edge of the net and dumped 
each box over in the net. The four corners were then gathered up 
and hooked on to the hoist and as that began to lift these boxes- 
were all thrown together to the center of that net. They contained 
between 500 and 600 pounds net and would weigh probably 650 to 
700 pounds gross of packing-house products — in this case, dried salt 
meats. 

It is impossible in packing those boxes not to have some air space^ 
some interstices, because goods do not pack into boxes like bricks 
would, or anything like that. There are spaces that are not filled. 
And as the corner of those boxes would strike either on the top or 
the side of one of the other boxes, thev would break through. 

Then the hoist was swun^ around over the dock, that net was 
lowered to the dock, two ot the corners unhooked and the hoist 
picked up, and those boxes spilled out onto the floor of the dock. . In 
doing that there was still further breakage; and, naturally, these 
boxes having all been broken, their contents are spilled out more or 
less on the quay. 

Mr. Edmonds. Mr. Herrick, where did the responsibility lay as to 
the handling? 

Mr. Herrick. Nobody seemed to assume the responsibility. 

Mr. Edmonds. Whose duty was it to handle the net; the ship's? 

Mr, Herrick. That was ship's tackle. 

Mr. Edmonds. And the emptying of the net was ship's also ? 

Mr. Herrick. Was also ship's tackle. There is in all of these ship- 
ments, as in every case, a sort of " no man's land " where nobody is 
willing to admit liabilitv. In that case I protested to the steamship 
agents and they said, " Well, as soon as goods leave ship's tackle our 
delivery has been made." I said, " Yes ; but you are destroying these 
packages and you are spilling this stuff out and it gets all full of dirt, 
to say nothing of any other loss." They said, " Well, that is because 
the packages are not strong enough." 

Well, I submit to you gentlemen it would be impossible to build 
a package strong enough to stand that kind of handling. It can 
not be done. So far as the packing industry is concerned they have, 
all through the war and still do, strive in every way to increase the 
strength of their packages. They are using better materials; they 
are paying more per container for this export stuff than they ever did 
before, except perhaps during the peak of the war, and still we 
are accused of not packing these goods sufficiently well to stand the 
handling. It seems to me it is purely a question of carelessness on 
the part of the carrier, both inland and ocean. The inland carrier is 
not any too careful in removing those goods from the cars to the 
lighter; and then, if they are handled in a net, as in this case, it is 
small wonder that such a percentage of the boxes arrive on the other 
side broken. 

There was a further interesting fact in connection with that par- 
ticular shipment, and that was I noticed the men working on the 
docks of this warehouse had left their coats about on the piles of 
goods there at convenient places, and as I stood there I saw, time and 
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time again, a man slip away to his coat. Now, whether that coat con- 
tained a ham or a shoulder or a side of bacon when he got ready to 
go home, it seemed to be a matter of entire indifference to everybody 
concerned. It was not to me, because I knew that eventually I should 
have that claim to pay to the customer who received short weight on 
this shipment and a snort number of pieces, even though he received, 
perhaps^ a full number of boxes. 

In building this export bill of lading, if it may happen that we are 
at least to get a uniform style, which I very much hope we shall, it 
seems that there should be no hiatus at any point in that bill of lading 
where the responsibility of the carriers, either inland or ocean, did not 
cover. It is manifestly impossible for the inland shipper to follow 
those goods through and to take charge of them at every point along 
the route, wherever it may be, to protect them. The only persons 
that can do that are the carriers. As I said before, there seems to 
be a " no man^s land " there that we are not able to cover at the present 
time. The inland carrier says, "I hold a clean receipt from the 
shipper for the goods." The ships say, "As soon as they leave our 
tackle and are dropped onto the dock our liability ceases," and, as I 
have read to you, they disclaim any responsibility for claims that 
are not filed in writing before the removal of the goods — a thing of 
physical impossibility. It seems to me, too, that the period of filing 
claims against the ocean carrier is altogether too short. That six 
months is so easil}^ absorbed by them in correspondence back and 
forth, or by the consignor himself endeavoring to find out just where 
the fault lies. It has been pointed out here, too, that the only people 
who have knowledge of the facts are the people on whom the claim 
would eventually land, and, therefore, they are not at all willing 
to give any information. And it seems to me we should have the 
privilege of filing suits at least six months after they have been de- 
clined by the ocean carrier, instead of six months after the delivery 
of the goods. 

^klention has been made here to-day, also, of the clubs who insure 
the shipowner or operator, and in that connection I presume Mr. 
Loines will be glad to give you a resume of his testimony at that hear- 
ing last November. But, at any rate, it brought out the fact that the 
losses paid by those clubs ran from 60 to 75 cents per gross ton per 
annum. By gross ton we understand that probably one-third more 
could be loaded of cargo, so that charge is purely nominal and, of 
course, is so much less than the shipper can secure from any under- 
.writer. It is my understanding that that covers the claims that the 
steamship people have not been able to absolve themselves :^rom in 
these various clauses in their bills of lading — in other words the $100, 
as has been said here to-day — and if they are thus able to secure 
immunity from all the claims they have not absolved themselves from, 
for from 60 to 75 cents per gross ton per year, they certainly are not 
standing any considerable portion of the losses suffered by the 
shippers. 

If I might be allowed to suggest to your committee 

Mr. Edmonds. Is that 60 to 75 cent§, Mr. Herrick, on the freight or 
on the package of the shipper ? 

Mr. Herrick. On the package of the shipper — not per trip, but 
I)er annum. And, of course, to the Far East, I suppose the boat 
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might make two or three trips a year, and to Great Britain, for ex- 
ample, 10 or 12, and to Cuba a correspondingly larger number. So 
that it is purely a nominal burden they are now bearing, although 
they talked a good deal about it. 

If I may be allowed to suggest, it seems to me there should be some 
provision somewhere, by law, that the freight contract shall govern 
the terms of the bill of lading, and not be governed by a bill of lading 
issued subsequent to the receiving of the goods on board of the ocean 
carrier. It is then too late for the shipper to withdraw them. He 
does not know in advance what those terms will be ; he can not pro- 
tect himself from them and, in many cases, even though he had a 
copy of the printed form of the bill of lading, there are numerous 
rubber stamps affixfed at the last moment, with still further exemp- 
tions; and I have in mind one bill of lading which carried several 
such rubber stamps. 

Mr. Edmonds. Is there not a joint bill of lading issued now? 

Mr. Herrick. A through bill issued by the inland carrier, the rail- 
road? Why, we will say, for example, from Chicago to Liverpool, 
the inland carrier issues a through bill of lading; but in that bill 
of lading is a clause " that this bill of lading is subject to and modi- 
fied by all the terms of the bill of lading in use by the steamship 
people at the time the goods are actually on board the steamer." 

Mr. Edmonds. The shipper never really knows what the terms 
are, then? 

Mr. Herrick. I have applied for copies of those bills of lading to 
be attached to my freight contract and have been refused. And on 
inquiring whv, they said, " Whjr, we can not tell what form of bill 
of lading will be in use at the time your goods get to seaboard." It 
only illustrates the absolute inability, under present conditions, for 
the shipper to find out what sort of death warrant he has accepted. 

Mr. Edmonds. These attorneys down at the seaboard must have 
some business, you know. [Laughter.] 

Mr. Herrick. Well, they have altogether too much. 

Mr. Campbell. He has certainly stated a good case for a lawyer 
there, on delivery. 

Mr. Herrick. So I may say the freight contract should be the gov- 
erning feature in the terms of the bill of lading. 

Also, it was proposed at that hearing last fall that the ocean car- 
rier be compelled to file a copy of the ocean lading which he proposed 
to use, either with the Interstate Commerce Commission or some other 
governmental agency, and that he should not be allowed to change 
that form except upon a stated notice, possibly 30 days. And in 
changing that, it should be understood that all outstanding contracts 
for freight, previously booked, should be governed by the bill of lad- 
ing that was on file with the governmental agency at the time of the 
booking of the freight. It is customary, especially in our line of busi- 
ness, to book that freight for a considerable time ahead. We have 
to do it to reserve space, more especially where it is what we call 
refrigerator space ; that is, 35 to 40 degrees, or freezer space, 15 de- 
grees or under. A great many of those boats are in the habit of book- 
ing their space, practically for the entire summer season, in advance. 
Now, then, we should know what sort of a bill of lading is to govern 
the movement of those goods and it should be attached to or made 
a part of this freight contract. 
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Then there was another proposition made, that, in addition to thus 
filing those bills of lading with the line, it would be of great advantage 
to the inland shipper if, at the various centers like Chicago, St. Louis, 
Kansas City, Omaha, etc., there were branch offices of the Depart- 
ment of Commerce and a file of these bills of lading should be kept 
in those branch offices, so that it would not be necessary for the ship- 
per to come to Washington, for example, to find out what sort of a 
contract he had accepted. This is only one of the various schemes 
that weie proposed there to expedite the handling of export business, 
not only on the part of the people who have been in the business for 
a number of years and who, therefore, have a considerable knowledge 
of all that it entails, but more particularly on behalf of the beginner 
Avho has very little knowledge about these things and perhaps whose 
first experience might be disastrous. 

In these various forms of bills of lading — it would only take your 
time to read them — there are so many exemptions that I doubt if 
anybody in the room can think of one single contingency in the course 
of the transportation that the ocean carrier has not relieved himself 
from, or declared his lack of liability for. 

Mr. Edmonds. He takes the effort to collect the freight, does he 
not? 

Mr. Herrick. He is absolutely ready and willing to accept that; 
yes. [Laughter.] For example, he goes on to recite that he shall 
not be liable for the following perils, causes, or things, namely : 

The act of God, enemies, pirates, robbers, theft, or pilferage by 
land or sea and whether by persons in the service of the companies 
or not, vermin, barratry, capture, seizure, embargo, adverse claims, 
restraints of princes, rulers, or people; strikes, lockouts, labor dis- 
turbances, trade disputes, whether partial or general, or anything 
done in furtherance thereof, whether carriers be parties thereto or 
not, the action of mobs, effects of climate, heat of holds, steam, smoke, 
sweating, insufficiency of packages in size, strength, or otherwise; 
bursting of packages or consequences arising therefrom, breakage, 
leakage, pilferage, chafage, wastage, rain, spray, rust, oil, frost, 
thaw, floods, decay, hook marks or injury from hooks, stowage or 
contact with, or smell or evaporation from any other goods, or dam- 
age from coal or coal dust, leakage or flow of , or contact with, urine, 
manure, drainage of any animal carried in the said ship, or from 
their stalls, inaccuracies, insufficiency, or absence of marks, numbers, 
or addresses, or description of goods shipped, or misdelivery or loss 
arising therefrom, differences between the marks, or the contents 
of the packages and the description thereof in this bill of lading (the 
alleged marks, numbers, or description in the margin, notwithstand- 
ing) , injury to or spoiling of apples or packages, loss of weight, de- 
tention, delay, literage to or from the vessel, transshipment, landing, 
jettison, explosion, heat, fire on board or on shore, at any time or in 
any place, nor for incorrect delivery, overcarriage, perils or accidents 
of the seas, rivers, and navigation, accident to or defects in boilers, 
machinery, or appurtenances, refrigerating engine or chamber, or 
any part thereof, or in pumps or pipes of any kind, collision, strand- 
ing, heeling over, upsetting, submerging, or sinking of ship in harbor, 
river, or at sea, admission of water into the vessel by any cause, and 
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whether for the purpose of extinguishing fire or for any other pur- 
pose, unseaworthiness or unfitness, at or after the commencement of 
the voyage, or any act or omission, negligence, default, or error in 
the judgment of the pilot, master, mariners, engineers, stevedores, 
workmen, or other persons in the service of the carriers, whether 
on board the said ship, or any other ship belonging to, or chartered 
by them, or in craft or ashore, for whose acts they would otherwise 
be liable, or otherwise howsoever, including mistakes, and interpreta- 
tion of, or in exercising or failing to exercise, powers of discretion 
given under this bill of lading. 

Now, if there is anything omitted there, I should be very pleased to 
know what it is. 

Mr. Edmonds. Have they breakage of tackle in there ? 

Mr. Herrick. Well, there is " errors of judgment." [Laughter.] 
If they make a mistake and throw the goods overboard instead of 
lowering them into the hold of the ship, they are absolutely exempt. 
Then it goes on. Part of it I have read to you before, that the car- 
riers shall not be liable for any claim, written notice of which is not 
given before acceptance of the goods. 

Mr. Edmonds. Is that the customary bill of lading ? 

Mr. Herrick. Well, this was taken from the Norwegian line bill 
of lading. They are not very much different, though. These gentle- 
men are content to have a little fun with the Norwegian line, but I 
think they might read their own form and find a great deal of this 
right there. [Laughter.] Then it goes on — 

The carriers shall not be liable for loss of market, and all claims 
to be adjusted on the basis of the invoice or declared value of the 
goods, whichever shall be the least. Goods of an inflammable, ex- 
plosive, or otherwise dangerous character, shipped without permis- 
sion and without full disclosure of their nature, may be seized and 
confiscated or destroyed by the carrier, at any time before delivery, 
without any compensation to the shipper or consignee. Any loss, 
penalty, or damage to the ship or other cargo, direct or consequential, 
or any responsibflity whatsoever, shall be recoverable from the ship- 
pers, consignees, or owners of the goods. The vessel is not responsible 
for statements of condition, quantity, marks, weight, measure, gauge, 
quality, brand, contents, and value of the goods. In no case shall the 
carriers be held liable for any inaccuracies or absence of marks 
upon the whole or any number of hides, or other goods, nor for the 
number of horns or bones (if any) shipped under this bill of lading. 

Should it be found on cargo being discharged that goods have been 
landed without marks or having marks different from those on the bill 
of lading, the same shall be apportioned by the master, porter, or re- 
ceiver of cargo, to the different lots, and consi^ees shall conform to 
such allotment. Where bulk goods or goods without marks, or with 
the same marks are shipped to more than one consignee, the con- 
signees shall jointly and severally bear any expense and loss in divid- 
ing the parcel into pro rata quantities, ana any deficit shall fall upon 
them in such proportion as the carriers may decide. 

That the goods are to be stowed under the main deck, or under the 
spar, shelter, or bridge deck, or poop, or in deck house, or in peak 
at masters' option and shippers' risk. [Lau<^hter.] 

I want to call your attention that they take shipments of our food 
products, products for human consumption, and reserve the right to 
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ship those anywhere on deck or under deck, or under spar deck, or 
under shelter deck, or on bridge, or in poop, or in deck house, or in 
the peak, at master's option and at shipper's risk. 

The consignee shall take delivery of the goods as fast as the steamer 
can deliver immediately the ship is ready to discharge them, failing 
which demurrage shall be paid at the rate of 6 pence per net register 
ton per day of each merchant in default and, at the master's option, 
the goods to be discharged from the ship as soon as she is ready to 
unload at the wharf or into hulk, lazarette, or hired lighters if neces- 
sary, by day or night, and at the risk and expense of the owners of 
the goods, without the consent of the receivers of the cargo, and any 
expenses, deterioration, loss of goods or packages, to be borne by 
them. The cubage of all measurement goods shall be affected by the 
parties appointed by the carriers, cost of same being borne by the 
consignees of the cargo as customary. The porterage of the delivery 
of the cargo, whether by day or by night, shall be done by the con- 
signees of the ship at the expense and risk of the owners of the goods. 
The collector of the port is authorized to grant an order for the dis- 
charge of cargo immediately after the arrival of the steamer, and 
should the master or agents require discharge to be made beyond 
the usual customhouse hours, consignees of cargo shall be bound to 
sign immediately an application for this purpose. 

If prevented from discharging by strikes or force majeura, the 
goods may be taken on to the next convenient port for transshipment 
to their destination, or may be retained on board till the ship returns. 

They have now devised a rubber stamp to the effect that in case 
the goods are brought back to the United States, the shipper shall 
pay the return freight. I have in mind a case where a iNorwegian 
boat, carrj^ing goods to Christiania, arrived there and found the 
harbor congested, found it would cause a few days' delay to wait 
to unload at the usual berthing place of the steamer, and so sailed 
out to an island in the harbor there and discharged the goods on that 
island. The Chicago packers learned about it three or four months 
later; they claimed it took all that time to find out where they were, 
and the carrier claimed they were not bound even to give notice as 
to what they had done with the shipment. 

There is another matter which seemed important to us last fall, and 
which was covered, that where delivery was made in consequence of 
quarantine or strikes or riots, or anything of that sort, short of any- 
thing named in the bill of lading, that it should be the burden of the 
ocean carrier to give notice to the shipper or consignee of the fact 
where they were delivered. There are cases that could be cited, num- 
berless cases, where packing-house products, perishable in nature, have 
been thus discharged irito open lighters, or into an open roadstead or 
harbor, simply to save a little time to the boat so that they might thus 
quicker effect her discharge and sail away. That is absolutely a con- 
fiscation of the goods, so far as any value of them is concerned, because 
in the open lighters one day, especially at this time of the year and 
with this kind of weather, would cause nearly total loss. 

The changes suggested in the bill of lading were very bitterly ob- 
jected to by the shipowners on the basis that this is an old institu- 
tion ; that many of these laws have been construed by the court and, 
therefore, the thing was sacred, and we should not change it or touch 
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it at all. But they ar^ so manifestly unfair in many cases they are so 
difficult for the ordinary lay exporter, and, perhaps, even an attorney 
to propertly interpret that it seems as if it was time to cut away from 
these old phrases that contain words, the use of which has changed in 
the years, until now, perhaps, the very opposite is understood from 
what the courts have construed those clauses to mean. The handling of 
perishable freight, of course, is somewhat different from the handling 
of dead freight in that it can not be discharged into any kind of 
lighter that happens to be at hand, nor on to an open dock, or, as in the 
case of the Norwegian ship referred to, on an island without protec- 
tion, and in that connection it might be well to keep in mind the fact 
that shipments of that kind of freight pay a very much higher rate 
than the shipments of dead freight — ^nonperishable goods ; therefore 
they are entitled to receive more care and more consideration. 

The question of insurance, it seems to me, is so closely connected 
with that of the bill of lading that it is absolutely impossible to draw 
any dividing line between them ; because on the wording of that bill 
of lading depends absolutely the cost of your insurance. It is now 
practicafly impossible to get pilferage insurance to some parts of the 
world. The experience of the underwriters has been so unfavorable 
that they decline to accept this or that kind. Then there is another 
important feature that perhaps was not brought out to-day, and that 
is in a great many cases there are goods which the shipper or con- 
signor in this country is shipping to his own branch house on the other 
side. 

Now, if the impression prevails that those losses fall on the 
foreigner and therefore that the United States citizen is not con- 
cerned with them, that is absolutely erroneous from two stand- 
points. In the first place it kills the trade, the foreign trade, of 
the American exporter (it results in the loss of his customers and 
possibly the loss of the market entirely), and, in the second place, 
in a great many cases the United States consignor is also the con- 
signee. He is shipping to himself over there, the goods to be sold 
on their arrival there, so that in any case that loss falls inevitably 
on the United States citizen, and, therefore, he is the one who should 
be given the necessary protection and through not only an im- 
proved form of bill of lading, a more equitable form, but also, 
as I have stated, before, through the recognition of the freight con- 
tract as a part and as a vital part of the bill of lading itself. 

Mr. Edmonds. Who was it that contended in the hearings that 
that was a "safe" bill of lading? 

Mr. Herrick. Who was it? 

Mr. Edmonds. You said it was contended that this bill of lading 
was "safe." Who contended it was "safe"? 

Mr. Herrick. " Sacred," that you must not change a word or a 
punctuation mark in it, because it has stood the test of hundreds 
of years of litigation. 

Mr. Edmonds. Who contended that? 

Mr. Herrick. The shipowners. Now, of course, there is another 
feature that perhaps I should not mention outside of the family, 
and that is that there are large packers and there are small packera. 
Small packers find themselves sufficiently handicapped in compet- 
ing with the larger concerns in this export business without having 
this added burden put upon them in the way of an inadequate bill 
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of lading — inadequate protection through the .bill of lading. I as- 
sume that it is of vital interest to the agricultural community the- 
country over to see these small packers exist, and that any blow at 
tliem, therefore, would be a direct blow at the producer of this live 
stock, and that he is entitled and he is interested in this bill of lad- 
ing just as much as though he was the actual exporter because the 
difficulties of the exporter are really reflected to him in the market 
for his stock. 

The Barter Act is or was a tremendous help to the exporter. I 
would like to make a suggestion to the committee that that Harter 
Act be given new life at any point where it may be weak at present. 
Beyond that I would like to see enacted into law a provision that 
no boat, regardless of what flag she flies, should be given her clear- 
ance papers, unless she first files, with whatever governmental agency 
may be named, the bills of lading under which she proposes to carry 
the goods of the American shipper. 

Second, that they file with the collector of the port a schedule of 
tlie rates which they received on these various shipments. For ex- 
ample, it is not many years ago that one certain line said to the small 
packers, your rate from New York to such a point will be so much; 
if the time comes that you ship more than 5,000 tons in any single 
month your rate will tlien be 2 cents less. 

Their attention was called to the fact that the small shipper was 
doing his utmost to compete with the big shipper without the added 
handicap of this differential in freight, and the question was asked, 
how did they ever expect the small packer to get to the point of 
shipping 5,000 tons to that port in a single month with the handicap 
at that time that existed of nearly 10 cents in the rate as between 
the small and large shippers. There was no camouflage about that. 
It was frankly stated by the agents of the company that they 
were making the big companies a rate practically 10 cents less than 
they were asking uie small packer. Therefore, I think that the 
owners or agents of these vessels should file with the collector of the 
port a schedule of the rates they received on the cargo. That, of 
course, would be after the shipment sailed, but it would enable the 
sliippers to know whether they were being undersold by the diflference 
in freight rate made to their competitors, especially if their com- 
petitors were larger shippers ; and certainly the provision that they 
be denied clearance papers unless they agree to nle a copy of their 
bill of lading would be no hardship upon them, and the shipper 
would thereby be able to know something about the kind of contract 
he is expected to make, which he does not know now, in many cases, 
until his goods are being brought across. 

I came here poorly prepared. I must apologize to the committee 
and to you gentlemen for rambling through this thing as I have, be- 
cause they called me from my summer home, and I had no oppor- 
tunity to get this thing into shape as I would like to do and follow 
it logically through. There may be some points that I have not 
touched upon that I may have the privilege of reading into the 
record to-morrow, if that is agreeable. I will be glad to answer any 
questions, if there are an3^ 

Mr. Lehlbach. You have enumerated the various export inter- 
ests for whom you are speaking here. Can you give us an idea as 
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to what percentage af the entire export trade of this country yoa 
are speaking for? 

Mr. Herrick. I am afraid I can not. Of course, the packing in- 
dustry is perhaps as large a shipper of export goods in ordinary 
times as any other single industry, and in the Institute of American 
Meat Packers, as members, are every export packer that is in the 
country. The Illinois Manufacturers' Association also represents 
a very large exporting interest, but I have not any figures. 

Mr. Lehlbach. Can you give us any figures as to the amount of 
losses sustained by any interest, of which you have knowledge, 
through theft, pilferage, or nondelivery in exporting goods? 

Mr. Herrick. As to tonnage for a year, do you mean, or port per- 
centages? 

Mr. Lehlbach. Yes; both ways. I would like to get both. 

Mr. Herrick. That, I am afraid, I can not give you. I came here 
right from my country home, and did not have the opportunity to 
get these figures together. 

Mr. Lehlbach. Can you tell us whether losses from these causes 
and nondelivery to consignees, or delivery in a deteriorated condi- 
tion, has caused loss of customers and possibly loss of markets to 
American exporters? 

Mr. Herrick. It has. 

Mr. Lehlbach. Can you specify? 

Mr. Herrick. I lost a customer in Norway, in Christiania, that I 
have never been able to get back. I have not been able to convince 
him that the nondelivery of those packages was through no fault of 
the shippers; that the goods were in a good condition when de- 
livered to the carrier, and that it was a matter entirely beyond our 
control. That is just one specific case. I have no doubt there are a 
great many others. A great many of those losses — I might say, 
we draw on the customer with documents attached and it is realiy 
his fight then with the carrier to collect the losses, but even though 
it is according to the terms of the contract it reflects right back to 
the shipper and it usually results in the shipper assuming the loss 
or endeavoring to collect it himself, and reimbursing his customer 
in order to hold him. 

Mr. Lehlbach. Do you find that competitors in foreign markets, 
from other countries, are subjected to the same degree of loss and 
to annoyance and loss of freight, through failure to deliver, as 
American shippers? 

Mr. Herrick. I do not think they are to the same degree. They 
have some trouble, but not to the same extent that we do. 

Mr. Lehlbach. Do you think if means can be devised to correct 
this source of loss and failure to meet your customers' wishes or 
the customers' wishes, that the nation that first effects such a remedy 
will have the edge on the competitors of other nations ? 

Mr. Herrick. Absolutely. 

Mr. Lehlbach. To what degree have your insurance premiums 
that you have had to pay on losses of this kind, theft, pilferage, and 
nondelivery, increased in recent years? 

Mr. Herrick. Tremendously ; and in some cases we are absolutely 
unable now to get coverage. That is, it would be at such a pro- 
hibitive rate that it could not be considered. 
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Mr. Lehlbach. What is the process with regard to filing notice 
when bill of lading demands that such notice be filed before the 
goods are removed from the custody? 

Mr. Herrick. As I attempted to point out, the receiver of the 

§oods has no knowledge that there is a claim, except in case of short 
elivery. He has no knowledge that there is a claim until he gets 
possession of the goods; therefore, he can not file his notice before 
the removal of the goods. It is only after they have been removed 
that he gets possession of them that he knows the true condition. 

Mi\ Lehlbach. Could shippers protect themselves with regard to 
that particular limitation by in every instance filing notice of pos- 
sible loss for every possible cause on every shipment they make and 
then on examination of the shipment release those that he finds to be 
in good condition? 

Mr. Herrick. I have advised some of our shippers to do that, but 
they seem loathe to do it because in case they do it they would get 
practically no attention at all when there is a claim. 
Mr. Lehlbach. It is the cry of " wolf." 

Mr. Herrick. It is the cry of "wolf" and they would give no 
attention when there is actual loss. 

Mr. Edmonds. I would call your attention to section 17 of the 
original Shipping Board act. The second section says that every 
such carrier and every other person subject to this act shall establish, 
observe, and enforce just and reasonable regulations and practices 
relating to or connected with the receiving, handling, storing, or 
delivery of property. Whenever the board finds that any such 
regulation or practice is unjust or unreasonable it may determine, 
prescribe, and order enforced a just and reasonable regulation or 
practice. 

Have you ever tried to get the Shipping Board to correct any of 
these things? 

Mr. HERRICK. Not to my knowledge. 

Mr. Edmonds. It seems to me that section — I was in the committee 
when this was framed — was intended to cover just what you have 
here. Here is a practice that is gradually growing worse and it 
should be corrected. Full authority is evidently given to the Ship- 
ping Board, under that section 17 particularly, to order any com- 
mon carrier b}^ water, in foreign commerce, as the section is headed, 
to correct any condition of this kind. 

Mr. Herrick. We were so hopeful that that hearing last fall 
would result faborably; that is, bring in an amended form of bill 
of lading that would protect us. 

Mr. Edmonds. I have been informed that under the new board 
there has been some action taken in the matter of starting it. 

Mr. Herrick. We very much hope so. 

Mr. Edmonds. Still at the same time if the complaints were 
brought before the board under that act they would be bound to 
investigate them and give some judgment on the matter. 

Mr. Herrick. The great handicap of the Shipping Board, espe- 
cially with the shippers of perishable products, is the fact that they 
have no facilities for docking their boats and unloading their cargo. 

Mr. Edmonds. You are getting the Shipping Board into the posi- 
tion of a ship operator. I am talking about the original powers 
given to the board. We do not look upon the Shipping Board as an 
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operating body. We never intended it as an operating company. 
It was started as a regulatory or supervisory body and if we had 
our way it would never have gotten into operating ships. If they 
were not operating ships they would be a body like the Interstate 
Commerce Commission, a supervisory regulatory body,, and they 
would be doing the kind of work that that body is doing. Unfor- 
tunately, they have gotten into the business of operating ships. 
They never were intended to be ship operators, and we hope to 
goodness they will not be ship operators very long. Those regula- 
tory provisions were put in there so as to give them some authority, 
the same as the Interstate Commerce Commission, to correct these 
inequalities, when they existed, if they were harmful to the trade. 

Mr. Herrick. I was saying that more, perhaps, in defense of our 
loyalty to our own flag than anything else. The shipping people 
have been accused of not supporting the Shipping Board, and on 
behalf of the shippers I want to say right here that is very largely 
in the case of perishable freight, because of the fact that those oper- 
ators, whoever they may be, have no adequate facilities abroad for 
the discharge of that cargo when the boat gets there. Two years ago 
I went abroad and found a Shipping Board boat carrying cargo that 
we had shipped in June from the packing house. I arrived there 
on the 6th of August and they were laying in the Mersey and not 
discharged then. 

Mr. Edmonds. We have very expensive agents on the other side 
who were supposed to see that these cargoes were unloaded promptly. 
It costs us a million and a half dollars a year to keep men over there 
trying to get cargoes unloaded. 

Mr. Herrick. Every dock is taken up by the regular occupant 
there, and when any outsider — the Shipping Board or anybody else — 
tries to get space to discharge their boats, especially if he is in com- 
petition with the owner of that dock, he has difficulty. 

Mr. Edmonds. Probably it would be just as well if we iwithdrew 
our men and let the captain take care of it. 

Mr. Herrick. That would be like shipping inland over the Penn- 
sylvania Railroad to Chicago if they had no terminals at Chicago. 
They might get th^re over the rails, they might ride to Chicago, but 
when they got there there would be no facilities and no way to dis- 
charge the cargo. I found on the other side, not only in Great 
Britain but on the Continent as well, that those docks are pretty 
much controlled by the regular lines under foreign flags. 

Mr. Edmonds. What did you find our port stewards and port cap- 
tains and port supply agents were doing over there? 

Mr. Herrick. I do not think I found them at all. I found the 
boats lying there full of cargo. Imagine cured hams, for example, 
not smoked but simply cured, shipped from the packing house in 
June and lying in the Mersey River on the 6th of August, under the 
walls of the dock, in just such weather as we are having liere now, 
and imagine what they looked like ; and some of these hams did not 
come out of the boat until the 9th of September. 

Mr. Campbell. Did you place that case of delay in the hands of 
a competent admiralty lawyer? 

Mr. Herrick. In that particular case we did not do anything about 
it, because the British Government, as you perhaps know, assumed 
the control of all meats coming into the Kingdom on the 9th of 
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August, 1919; their food administration seized all the goods then in 
the country and in the warehouses, or wherever they were, on docks, 
or in ships, and also seized all the ^oods as fast as they landed. That 
rather put a different aspect on things so far as the shipper was con- 
cerned, because he felt then and still feels that the British Govern- 
ment should pay him for those goods. 

Mr. Campbell. That is as far as the shipowner was concerned? 

Mr. Herrick. Yes. 

Mr. Campbell. That alters the case entirely. "" 

Mr. Herrick. I might say in passing that all those goods were 
seized on the 9th of August, 1919, and many packers have not yet re- 
ceived one dollar for those goods. That is a thing that has been 
brought to the attention of the State Department, witirely aside from 
this investigation. 

Mr. Lehlback. It has been suggested that it is very poor policy by 
legislation to limit the right to contract freely by the shipper and 
shipowner, as is the case with other business ana commercial interests. 
I believe you have testified not only that you had no opportunity to 
negotiate a contract, but that you were not even permitted to know 
what the contract was until after it has been amended by another one. 
Is that a fact ? 

Mr. Herrick. That is true ; yes. 

Mr. Campbell. May I ask one or two questions? 

Mr. Lehlbach. With his consent. 

Mr. Herrick. Let me hear them. 

Mr. Campbell. Do you seU on c. i. f . terms, as a rule ? 

Mr. Herrick. As a rule we sell on paid basis. 

Mr. Lehlbach. Do you represent Armour, Swift, and all the large 
packing houses, as well as the small ones in your association ? 

Mr. Herrick. Yes. Freights are made and paid straight. I do not 
think that a large majority of sales are made on goods arriving and 
landed. 

Mr. Campbell. Can you do away with the need of an insurance 
policy on your cargo ? 

Mr. Herrick. An insurance policy of what kind ? 

Mr. Campbell. Marine-insurance policy? 

Mr. Hmuiick. No. 

Mr. Campbell. Do you require them to carry on your transactions 
with the banks that finance those matters ? 

Mr. Herrick. We require them for our own protection. 

Mr. Campbell. Do you require them also for your financing ar- 
rangements with the banks ? 

Mr. Herrick. It might be in some cases. In other cases not. 

Mr. Campbell. On aU c. i. f. fares they are required? 

Mr. Herrick. According to our contract with the buyer, yes ; that 
is what the " I " stands for. 

Mr. Campbell. Do you find this in your business : That the insur- 
ance policy is essential to the conduct of the business ? 

Mr. Herrick. Marine insurance? 

Mr. Campbell. Yes. 

Mr. Herrick. Yes, sir. 

Mr. Campbell. Are your companies prepared to pay an increase of 
freight rates for this ; that is, the liability that you want to impose on 
the shipowners ? 
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Mr. Herrick. That is a large question. We are already paying five 
times what we did in prewar days. I do not know whether we are pre- 
pared to stand another increase on top of that or not. It must be re- 
membered that we have got to compete with the other nations. If for 
any reason it is tme, aggregations of figures would show it, that we 
compete with the nations on business in insurance, freight, and cost 
of hogs, for example. 

Mr. Campbell. Can you say whether you are prepared to shoulder 
an increase of freight rates sufficient to absorb the premium? 

Mr. Herrick. I can not answer that until I know what "suf- 
ficient" means. 

Mr. Campbell. That is mere quibble, if I may say it, on your 
part. 

Mr. Herrick. All right. Then, perhaps, we had better stop the 
cross-examination, if you feel that way about it. 

Mr. Lehlbach. That ends it. 

STATEMENT OP MR. F. T. BENTLEY. 

• 

Mr. Bentley. I am traffic manager in my private capacity, of the 
Illinois Steel Co., and the Universal Portland Cement Co. In the 
public capacity I am chairman of the bill of lading committee of 
the National Industrial Traffic League. I am a member of the 
traffic committee of the Illinois Manufacturers' Association and of 
the Illinois District Traffic Association. 

Mr. Lehlbach. Can you tell us the percentage of American ex- 
ports that you represent through these various interests? 

Mr. Bentley. Well, representing the individual companies of 
the United States Steel Corporation before the war, we were ex- 
porting about 2,500,000 tons of steel products per annum. During 
the war that amount increased very heavily. At the present time it 
has very much decreased with the decrease of business. I do not 
know what the total exports of the company are but I represent 
quite a considerable tonnage. I am here in rather a dual capacity. 
I may say that I have been in the transportation business for 35 
years. At one time I was manager of a line of steamers on the 
Great Lakes and have been an officer of two transportation com- 
panies on the Great Lakes. I have been in the exporting business 
all over the world. At the present time our business is handled by 
another subsidiary transportation corporation, and I am not in close 
touch with the details of their business, although they tell me, owin^ 
to the style and class of business we handle — ^they have heavy and 
cheap products — ^that they have very few claims and very little 
trouble. Speaking in a private capacity I have no criticism to offer 
of present conditions on account of that class of business which we 
produce and ship. 

As chairman of the bill of lading committee of the National In- 
dustrial Traffic League, I can talk for the league to a certain extent, 
but when it comes to this present proposition, the committee has not 
taken any action and I can only express my personal opinion there. 

I may say that I am the only man in active industrial life who 
has sat around and helped to formulate the railroad bills of lading 
in this country from the inception of the first bill of lading. Prior 
to 1903, there was no such thing as a uniform railroad bill of lad- 
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ing. Practically every railroad had its own bill of lading, its own 
terms and conditions in them, and generally elaborated them from 
time to time by inserting some additional clause in the bill of lad- 
ing to cure some bad losses incurred by the carrier. The situation 
got so exceptionally aggravating in 1903 that there were two com- 
mittees organized by the shippers and railroads to see if we could 
agree on a uniform bill of lading, and I have sat at every conference 
on the railroad bills of lading from that day to this, and I think, 
on that account, they made me chairman of the bill of lading com- 
mittee of the traffic league. 

Of that organization I had better state that it is the largest com- 
merical organization of individual shippers in the United States. 
Here is the roster of the organization that I can file with you to 
show who are members of it. It probably embraces between 400,000 
and 500,000 sliippers, having a membership of 1,040 of the principal 
commercial organizations and individual large shippers in the 
United States. It has such concerns as the Boston Chamber of Com- 
merce, the Merchants' Bureau of New York, the Association of 
Commerce of Chicago, and so on (they are all members of that 
organization), so that we have and represent a considerable per- 
centage of the United States through it in the manufacturing and 
shipping business. 

I have had in the last few years a great many complaints and a 
great deal of correspondence from members of our organization 
over difficulties on various phases of the bills of lading, both domes- 
tic and export. It culminated some time ago in a case before the 
United States Interstate Commerce Commission, docket 4844. After 
the Jones law had passed the Interstate Commerce Commission un- 
dertook to promulgate both domestic and expoii; bills of lading. 
They had hearings, and the matter was gone through pretty 
thoroughly, and they got out a form. of domestic bill of lading. It 
was fought in the courts by injunction and held up and went to the 
Supreme Court. In the meantime the Jones law came in and the 
Supreme Court held that the case was a moot one and left the issue, 
as to whether or not the Interstate Commerce Commission had au- 
thority over an approved bill of lading, undecided. 

The commission held further hearings on that, and it culminated 
in a series of conferences between the shippers, steamship people, 
and railroads, and in the final hearings before the commission last 
November, to which I have referred. That matter is now in the 
hands of Commissioner Hall, who has been working on it since 
that time, and we have had notice that we might expect such a bill ; 
but it has not yet come out. I now understand they have some 
doubts as to their authority and are probably waiting for the action 
of this committee before carrying that matter to a conclusion. 

At that time the National Industrial League, after a series of 
conferences with the steamship people, formulated a through export 
bill of lading which we presented fully at the hearing before the 
Interstate Commerce Commission. I can say for the shippers in 
general that what the shipping public want and need is a genuine 
through export bill of lading, rail and ocean from the interior of 
the country to points abroad, as well as a port bill of lading from 
the seaboard over to foreign countries. We have a document that 
they call a through bill of lading, but up to this time we have not 
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needed it. I am informed that it is not a through bill of lad- 
ing, but two separate contracts put together for convenience and 
does not really cover the contract as it should. It is decidedly un- 
satisfactory to the public to find that when they start their ship- 
ments from St. Louis, or St. Paul, or Chicago, or somewhere, to 
London that a question comes up as to the liability of through car- 
riage. We have not a through bill of lading. We are in hopes that 
we can get a document that will be clean and fair and enable a man 
in the interior of this country to do proper business without having 
any kind of question as to losses raised. 

The suggestion has been made in the hearings that the small ship- 

{)ers of the country require such a document very much more than the 
arge ones. The large shippers have their own people at the ports^ 
and many of them, ourselves included, take the port bill of lading 
rather than take the inland bill of lading. We use the other bill on 
the Pacific coast and some on the Gulf, but not at all on the Atlantic. 
The small shipper, however, who has not those facilities, must depend 
on the steamship agency or the originating carrier in his home district 
to get him all this information and book him and issue him a bill of 
lading and take care of him generally. 

It IS not working satisfactorily, and it does not seem to me that 
there is a great deal of change necessary in the basic law to produce a 
good bill of lading. We have held in this through bill of lading which 
we submitted to the Interstate Commerce Commission, for instance^ 
that the contract of coverage should be through, but that the liabili- 
ties of the inland carrier and the ocean carrier need not necessarily 
be the same, but that each one should have its own limitations defined, 
and then when the bill of lading is signed it would be a document 
which will carry through to the destination a fair knowledge of what 
the liabilities are, what the charges will be, and that we will have pro- 
tection for the full delivery of the property that is shipped. 

Mr. Herrick. Without a hiatus ? 

Mr. Bentlet. That should follow. The interstate commerce law 
prescribes certain liabilities of common carriers, and those liabilities 
under the Interstate Commerce Act will carry to the port generally 
to the ship's side. If not, they should, and the inland carrier's liability 
should extend to the ship's side at the port. In other words, on a 
through consignment from Chicago to Liverpool there should be a 
contract to the port of New York or wherever the transshipping j)ort 
may be. The inland carriers would have full liability up to the time 
it is put alongside of the steamer in its own lighters, and from that 
time on it would be subject to the ocean carrier having its liability to 
the final destination. Of course, there is a different form where a man 
is shipping from a local port and using his own lighter and assumes 
his own risk until he gets alongside of the ship, or wherever the ship 
takes the goods. But on the through bill of lading there should be no 
hiatus; there should be a contract document that will cover through 
without any trouble unless the shipper places his hands on it and in 
some way interferes with the contract oi carriage. 

Mr. Lehlbach. Let me ask you a question at this point, if I may ? 
Do you believe a Government may lawfully, either by legislation or 
by delegating that power to an administrative agency, prescribe a 
contract of that sort and forbid the entering into of any other con- 
tract not the same in every detail as the one prescribed f 
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Mr. Bentley. I think you can, because you can shut out any foreign 
flaff from this country by your port regulations if you want to. 

Jlr. Lehlbach. I mean can you impose such a contract in which 
every detail has been worked out and make it the sole contract that 
our shippers only may enter into ? 

Mr. Bentley. I think you can. 

Mr. Lehlbach. The Barter Act simply prohibits the divesting of 
liability which policy prescribes for the common carrier. It simply 
says they can not divest themselves, but leaves them free, within that 
limit, to make their own contracts. I was just wondering whether 
you think the (iovernment could impose a contract worked out in 
every detail and prohibit the entering into of any other contract ? 

Mr. P^DMONDs. Is not that exactly what has been done already? 

Mr. Bentley. Yes. 

Air. Edmonds. That is, by law ? 

Mr. Bentley. Yes. 

Mr. Edmonds. It is what the Interstate Commerce Commission has 
governmental authority by law to do. 

Mr. B:eNTLEY. The Interstate Commerce Commission has the au- 
thority, I think, without question, to prescribe a domestic bill of lad- 
ing. 

Mr. Edmonds. A domestic bill of lading? 

Mr. Bentley. If they do not care to prescribe it they may leave it 
to the shippers or carriers to work out m joint agreement. 

Mr. Edmonds. I am vei'y much of the opinion that the Shipping 
Board has authority to supervise rates in regard to the overseas 
traffic. It may be possible that they have not in the way of coast- 
wise traffic — that is, outside of the States business that is inter- 
state business. But this is in the foreign trade, and I am very 
much of the opinion that a uniform bill of lading recognized by 
the Interstate Commerce Commission, as far as the railroad end is 
concerned, and by the Shipping Board as far as the shipping end 
of it is concerned, could be used and that could be prescribed as the 
only bill of lading of that character that could be issued. 

Mr. Bentley. 1 was coming to that point. I was first speaking of 
the domestic bill which is a bill under the Interstate Commerce Com- 
mission. There seems to be some question under the action of Con- 
gress as to whether or not the Shipping Board or the Interstate 
Commerce Commission has authority over a joint through bill of 
lading from the interior to the ocean. I think it is fully within the 
power of Congress to designate what those rights and powers may 
be in the bill of lading, and, if they wish any detail, if they care 
to do so, to put up to some body a clean cut proposition to give 
them authority. 

Mr. Edmonds. I will correct my statement by saying that I 
thought the Interstate Commerce Commission had the right to 
make a rate coastwise between jx)ints within the States, but I am 
not quite sure they have the right. I have talked with Mr. Lissner 
and he said he thought the Shipping Board had supervisory power 
over that also, because the act says so. 

Mr. Bentley. That is where I think there should be further action 
on the part of Congress. There is some difference between the 
shippers and the Interstate Commerce Commission as to what the 
respective rights of those two bodies are. My personal judgment 
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is that the Interstate Commerce Commission should perhaps have 
authority, because it would take away the possibility that the Ship- 
ping Board, on account of operating a fleet, might be biased as to 
what might be proper to place on any bill of lading and the Inter- 
state Commerce Commission would be left absolutely free. 

Mr. Lehlbach. But would not the experience of the Shipping 
Board as an operator stand it in good stead ? 

Mr. Bentley. The Shipping ^oard would be a very powerful 
adviser to the Interstate Commerce Commission in a case of that 
kind. However, whichever way you may deem it wise to put it, I 
think it was clearly designed by this statute that either the Shipping 
Board or the Interstate Commerce Commission should have au- 
thority. Having as a basis the basic act on which to build the bill 
of lading, then put it in the authority of one of the two bodies to 
prescribe the form of bill of lading and give that body the necessary 
authority to supervise changes in the act or in the bill of lading 
conditions from time to time as conditions might warrant. In 
other words, give them the same leeway the Interstate Commerce 
Commission has to change rules and regulations. That would be 
my theory of it as a personal matter. 

Mr. Lehlbach. You think this power ought to be placed in one or 
the other body. If it were practical or possible to have it, it could 
be joint also? 

Mr. Bentley. It might be worked out, but experience seems to- 
demonstrate that if you leave it to two bodies you do not get action. 
The Interstate Commerce Commission has authority to put it in 
there for domestic shipments; there is no question of that. There 
is no question but what the Shipping Board has authority over 
exports. The question is whether the Interstate Commerce Com- 
mission or the Shipping Board is best fitted to prescribe through 
bills of lading, each one of them having: supervision over a part of 
that through movement, and the question of whether the Shipping 
Board would be a permanent institution or not might enter into it. 

I think it is hardly necessary to ffo over this bill of lading which 
we proposed because at that time there was no question of changing 
the basic law of the Harter Act, which was in effect. Xeither the 
Interstate Commerce Commission and the Shipping Board had 
authority to make a change in the law prescribed by Congress. All 
they could do was to administer or interpret the basic law by Con- 
gress ; so that the work the National Industrial Traffic League did in 
presenting this bill of lading was based on existing conditions at 
that time. If we had the right or authority to have gone into a 
change in the act itself, I will say that the league would have made 
a somewhat different proposition than they made in this form. I 
will leave with the committee this proposed bill of lading, divided 
into sections, as carried under the act at that time. 

Mr. Lehlbach. That will be filed with the committee for its 
examination. 

Mr. Bentley. As regards any change in the basic law, the Harter 
Act, I think, a few very small changes in the act, and then inter- 
preted the way an ordinary man would read English would pretty 
nearly fix this situation. The first clause, article 7237 — I am taking 
it direct from Barnes Federal Code, page 1726, reads: 
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Limitation of luibtlirn 'iff ^tTl >ir !tnihi*f or 'jthnr d*kcament, — It shall not be 
lawful for the mnun'^zm: nsBuz. iiui?«n*r. or owner of any vesjsel trausporting 
merchandise or pr»»p**rr^ fr'nn 'H* '•e»^v*fen p^'i^^i «>f rhe United States and foreign 
ports to inssert in any liill -)f ImiLii'^ «ir >.. dimd;! di^mnient any cJatLse. covenant* 
or agreement whereijy ir. he. or ciev- -ioo-u. *>e reli»^veii tr^ym Liability for U»ss 
or damage — 

I would add bef-r*» tli»^ w;rd "^lotss.*^ *the full actual l<»s or 
dama^y" which wc)n:d brin^: it in lini! with the CnmmiDs Act for 
all rail traiisp#)rtati' n. and .iarifv that part and maie it read "^ for 
the full actual loeB*"" maiina: no 'rL^in^n? in th<* bal:in<*<? of th^ para- 
graph exceptin<r to add tiint -thf^ brLrd«-n of pro*;f shall be on the 
carrier" in place of '.n tie rLlr, oer, Tl.i.t L< a!.T^> on the <l<iniestie 
bill of laduLsr and is tiie pr^c-er p'K.'e. bectia-^ ch*' .-arrier has the 
possession of the fa<ftj? aHii t/.e shipper, awav otf. has n«> ^aj to 
ascertain them, exr^eot the '^^ari^er is kind en'.fi;iL to tzi^k iL^ni Vj riinu 
The balance of the arrl rie r*^!- : 

from li.ibili^y f^-r 1< r«»* r •:;«:h;ij:«- ij^. -5.1^ f^" o r:»-(r'::r*-r.«*e. f:i'':. r fv tjtv It. 
proper I«ia«lin:r. ^V'^^.i^f*. -^^z *:' '".ir**.  *• t- r^^r '.Vj. ♦^ry < **' jz^ 4.i«I j 1 j3lT"^iT 
merchan<ii*e '»r proft-r" — - r.-r.,.'"-*! ':•/ .':♦ < r rn*- r '-♦i.irr'*. -.*'-r a'*' - ' "" "^^ 
or clanses of ^o-H Ln.r« r: xIl**--**-: 1^ 'v _.- ..f ^-i :.'z vr ^L:- r 1^ rv-v.-i^ >.!.:. I 
be nuH and voiii and «.f it* •Hf-*!i 

Article 72n> I -r- ".: i c^..t •:^^lil^r«^ at aX 

Article 723^ U Lea ieii- " Ex.-er/t:vr:.r to 2'-r>r?.l r-;'r f '3 * ::t "" 
I would strike <Mit p.irt v-f th^ art: I*r- It r»f^3 i- tL:s ^.-.r: 

If the owTi<-r <»f ;• ' ■--«—' tr'ii.-<«''^ .iT t»-"' .. • -*- - -- .-.-'^ T •.- '»^ - 
any port in tiie r'-..--.i "^-^1 --» ,.•' .-. -..•r-^ t: -^ ,: . -r-'*- '^ ~:- c^' "^ ^ **'. >- 
the saiil vess♦^i in • . 2«-*-r*-«*'-' "*::. <^ .•.'^ *' j'.i.* '.^c^ f^rr: 7 ~ :.'-_l— •— ^  r«-s *■ /, 
siii>plied. n*»irLi«-r ':>- -..-«**-:. ..»rr * '>rr 'r Tn*-!:-^. iZ-:L'.. r *. -~ t*;'"^ -v.-.. 
bec*ome «>r be a»^i«i r^—r* .-  »- •• r- ', -.... _-«- . - ^ •^ ~-^. ~^-r rr :. 'i ., ~< ? •'~' 's 
in navigation «»r :- '.• i..:::.. -C'H-_«r^ - . ■' s. .•: ---?>*-: — 

I would cut o':t iL*- "JC/ri- • :r* t'.-r rr..Ar rgrZLr-t f >i . . i-:^. '^ 
I know of no n^i-^^^r. t;.t t *: Lvsr-ii^'rii-^i^t -f :— -r Trr^rrl >j •, . :vc :^ 
liable for the pp»'*rr:T Trr^^fi th*rT rL'. •:^: n.ik-- r»i>::.^ts t^>:^. .:,. v 
or get careless. T^-t vir. i^ -t }_ i- >r' :r_: :1 ? .iMse -f ~ •: t r.. t:- 
agement of ih*- -'---I'" t.. l-r.y l_i.' . '.j. I :. iv: i:: ^ - - ' !^ 
reason why if t:-;' .».i:_.-:r-: y .r v'>,.".r t. .- ^ ... ]. i. c :. : -■ . 
and why the v*rw^l rh . :I J l .< >r L- i r»r-'*.:-r.' Ir f r i.r..:.^ ■: ^^ 

nor shall lL»- ' ►— -^ . ►•^ '•-"' •' t - ^"-i. _.— :^^->.. :,:—'" •" "!. <'-~ ••• !— 

liable for V.^^*^ ' -.- :^ f / . *._ i-jL^-.-* f ' -r •s>-': r :-- :: .^. • ^ ^^ 
acts of •i«iii. "' - . '.--*...•■- :L_-rTi": :.-''*■;. , .1 ::• . •: - *'t 

thinz «-2irri*-!. r '^ • - -' '• ; .' ;-. «:. Z'r — 

I would srrik- fr .::, :!-!•: .-. '. r- t'-.-r t^ ri- ~ ii^-r: r.rz .j . : :.:..'kfv:^ '^ 
There is no t*-^^:. v .-.- \ '... rrl-r -.. . :\ i r- vi-.-r fr^-j.: :'. :vk : : ^■.k~ 
ages at alL Ir. t:-- ::-'-rt: Iv.v t r ..rr rr : :.f i r r.^. : t >. :. -^' 
to receire freii:;.t i-.i pro^-rrly j ik-rL I ">:l:r-T^ '\t 1:.^ :s s.r::. v 
there, and if :l .- i:-rrv. <i-] rltrLt. If it ir i.-i ;• rrv, : .> .\"./. i v: i 
come out Just th- -.rr-e a: - it :t s:-i.I ^:::.. i: li-sx. 

or seizure t::.« <-r -•--' ' - •^*-*a*' ' r f •• '. -^^ tv*='- 'T"i.r fTv»T- :-t y * ^^^ .'f or. .^^^ »r 

of the shipj^r or • • •,— r ' •- £••'.>. ils i-iT:.:- .•r re: 'ry^": ::.:.' -"s ••r "f^i^ir 

savinz or ati*-L;.; " :.j. '• •^'. ' *r .:- ■.: : ." l»r^'} i' '^— v'r :'" 'H. :.:.> 't'* .:.:-ia2 In 
rendering suet **-:-'.:'■*•. 

1 am inform»- ; ' v o*: *-r-. r.'t '-f t.v m-^v^ kr^ 'wle .re, i].::t 1^,.! ": :>i 
sentence has met T;iiL . oiL-i ir: a'.l^ nJ.=^:-.T ircher^rion. In i^iher Wv^rvls^ 
the words ""in rei> "-ri^ir s' i. -*rrv:-^.** I l..*:-^ ana always Jiave i*e- 
lieved. meant xhdX --..:, serv: >-r mf-c.:-t . i/.v ih:it <»f atteniptinir to 
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save life or property at sea; but as there seems to be some question 
about it, I would suggest in addition the following words: "such 
service in saving life or property," so as to absolutely clarify it, if 
that is all that is intended there. 

Mr. Lehlbach. To what do they claim such service refers, if any- 
thing, other than saving life or property? 

Mr. Bentley. I have been told that they admit that is as an excep- 
tion to that whole paragraph. It would not hurt to clarify that by 
saying " such service in saving life or property." That would make 
it absolutelv clear and what was intended. 

In the last article, article 7240, coming down to the last document, 
I will not read it all, "' * * * and such document shall be prima 
facie evidence of the receipt of the merchandise therein described." 

I would make it read, " receipt and condition of the merchandise 
therein described." In other words, if the package is tendered by rail 
to a shipper in apparent good order and a receipt is given, it should 
be given not only for the merchandise but for its apparent condition. 

Then the question of concealed losses comes up. It is the most 
difficult one to handle, possibly, that there is. That is taken care of 
in the rail act. Where concealed loss is located at destination and 
investigation fails to point out on which line transporting it, and you 
can not locate the road on which it happened among the rail carriers, 
the rule is to prorate that loss among all the carriers participating, 
on the basis or the revenue received out of the total. Where you get 
concealed losses on a shipment from St. Louis to New York goin^ 
to London, and it is checked out short at London, due to pilferage 
somewhere en route, and it was in apparent good order at shipside 
in New York City, and investigation fails to locate where the pilfer- 
age was done, if you follow the rail practice on losses you would 
prorate from the commencement of shipment to destination, on the 
basis of the earnings received. T do not know of any better plan 
to follow in the case of concealed losses. 

I think that covers my statement. Mr. Chairman, I did not know 
what I was coming down here for, and I had no opportunity to pre- 
pare. I have learned since I got here, and my talk is from general 
knowledge of the business. 

(The form of bill of lading above referred to was filed with the 
committee.) 

Mr. Lehlbach. Are there any questions that any member of the 
committee, or those sitting with them, desire to ask of Mr. Bentley? 
If not, the committee appreciates your information, Mr. Bentley. 

We will now hear Mr. Burchmore. May I ask, Mr. Burchmore, 
whether you can tell us approximately how much time you desire? 

(The following statement was ordered printed in the record:) 

Illinois Steel Co., 

Chicago, July 26, 1921. 
Mr. Frederick R. Lehlbach, / 

House of Representatives, Washington, D. C, 

Dear Sir: With reference to the hearings before your subcommittee last 
week, at which the writer appeared as chairman of the biU of lading committee 
of the National Industrial Traffic League, if not already advised you will prob- 
ably be interested in the action taken by the International Chamber of Com- 
merce on this subject at their meeting in London, England, the last week In 
June. I inclose herewith a copy of the action with reference to marine bills of 
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lading and marine insurance. This was referred to in the hearings with the 
suggestion that the International Chamber of Commerce was a good medium to 
carry out this desirable program. 
Yours, very truly, 

F. T. Bentley, Traffic Manager. 

UNIFICATION OF COMMERCIAL PBACTICE. 

The chamber believes it to be highly important to unify, as far as reasonable, 
feasible diverse commercial practices of different nations when such practices 
are detrimental to commerce, and to that end — 

(a) The chamber directs that a special committee be appointed to take the 
necessary steps to secure the uniform measurement of application of the rules 
for such measurement. 

(b) The chamber expresses its deep interest in the proposition that railroad 
and navigation systems of neighboring maritime countries conclude between 
themselves agreements with the object of placing at the disposal of the shippers 
a bill of lading or other certificate of transportation made out to a specified 
person and covering transport by rail and transport by sea. The national com- 
mittees of neighboring maritime countries interested in securing such combined 
land and sea transportation are to talce this question up directly with the rail- 
way and navigation systems and underwriters in turn with a view to accom- 
plishing this result. The chamber is of opinion that the question of insurance 
will require special consideration. 

(c) (1) The International Chamber of Commerce is unanimously in favor of 
obtaining a uniform international ocean bill of lading with appropriate uniform 
clauses for use in special trades and at particular porta 

(2) A permanent committee shall be appointed by the directors which shall 
cooperate with the International Law Association and the Comite Maritime 
International in their efforts to obtain uniform legislation respecting ocean 
bills of lading. 

(3) Pending the passage of such uniform legislation and following the prece- 
dent established on the adoption of the Yorli-Antwerp rules, the said committee 
shall investigate and report to the directors as to the possibility of obtaining a 
general agreement with ocean carriers for the voluntary acceptance by them of 
uniform obligation& 

STATEMENT OF HE. JOHN S. BTTBCHUOBE, EEPBESENTING BOB- 
DEBS, WALTEB, BUBCHUOBE & COLLIN, 1623 FIBST NATIONAL 
BANK BHILDINa, CHICAGO. ILL 

Mr. BuRCHMOKB. I think it will take me just about five minutes, 
Mr. Chairmaji. 

Mr. Lehlbagh. Proceed, then. ' State whom you represent. 

Mr. BuRCHMOKE. I am counsel for the National Industrial Traffic 
League, representing the bill of lading committee with* Mr. Bentley. 
I do not want to cover the subject in general at all, but just to make 
one or two special observations that he did not make, and that have 
not been made here to-daj. 

I gathered from questions that were addressed by Mr. Campbell 
to the gentlemen to whom they were addressed this afternoon that 
he bad in mind perhaps a point that has been discussed somewhat 
among ourselves of — ^where does this pilfering occur? That is, 
goods are drayed at New York, we will say, down to the steamer 
and are loaded and then unloaded from the steamer at the other 
end, and then taken into the custody of the consignee, and there is a 
concealed loss within the package. Where do these losses occur, 
and is the carrier, the ocean carrier, to be charged with the full re- 
sponsibility for that loss which may have occurred while the goods 
were in the possession of the teamster on this side, or which may 

00683—21 ^9 



130 THEFT, ETC.; OF EXPOBT AND IMPORT SHIPMENTS. 

^ have occurred, perhaps, after they left the carrier's possession on the 
other side ? 

Now, that seems on the face of it to be a pretty big question, to be 
a question that may be of real importance in deciding these matters 
here, and these observations occur to me in connection with it, or in 
reply to it : 

In the first place, you have the precise question arising to-day, or 
likely to arise to-day, on rail transportation in this country; in the 
city of New York a drayman, a carter, takes a box or a number of 
boxes down to the freight station and turns them over to the car- 
rier. The carrier does not open those boxes, but places them in 
the car and transports them to the other side of Arizona or Cali- 
fornia or Oregon and turns them over to the consignee there. The 
consignee takes them out to his store, opens them up, and finds that 
there are a dozen pairs of shoes missing, or a dozen pairs of some- 
thing else missing. Now, you would think, if there was any real 
danger of this question being one of grave hardship to the carrier, 
it would be one that would arise daily and would be one of great em- 
barrassment to the railroads, but in our experience it is not so. 

For instance, very recently we had put in our hands by a large 
shipper a claim against some railroads for movement of two or 
three thousand miles of a number of different consignments of goods. 
The first one of these consignments numbered some hundred cases, 
which were drayed down to the station, loaded into a freight car, 
the car was sealed by the carrier, believed to contain the full num- 
ber of cases ; when it reached the destination point the seals were 
intact. They opened the doors, took out the packages, and found 
that half a dozen packages were missing. 

Now, probably those packages were not removed from the car in 
transit, for the seals were intact. The next shipment was handled in 
the same fashion. The cases were removed at devStination, and they 
were all there when taken into consignee's place of business. A case 
was opened and a dozen boxes of mufflers or silk neckties were miss- 
ing from the case. In that case it hardly seems likely that the goods 
were removed while the car was rolling from the point of origin to 
destination. Now, what does the carrier do ? The carrier either pays 
that claim, if it is reasonably satisfied that it is responsible for the 
loss, or, as in this particular case, it refuses to pay that claim, where- 
upon the shipper brings his suit, and he must establish that the goods 
were not delivered by the carrier at destination, that there was a 
shortage, and as proof that they were delivered to the carrier at the 
point of origin he introduces his bill of lading, which is a receipt for 
those goods. The carrier, however, is not estopped by that bill of lad - 
ing, and if it can show that it did not receive the goods it may neverthe - 
less block the recovery. 

Now, it might be said that in particular cases the carrier might be 
unable to prove that it never received the goods. Well, if that be so, 
it seems to us that all losses that are in fact, paid Jby the railroads in 
the United States-^loss and damage claims Ihat are paid by them — 
they are in the last analysis recompensed, for in their freight rates. 
The rates are made hi^h enough to cover tjie payment of claims, and 
that means not only just clain^s that are paid, but it mean^ unjust 
claims that .are paid, and in that small percentage of cases where the 
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carrier might be held liable unjustly, through goods that it failed to 
receive, nevertheless its freight rates would cover that. 

Tliis very condition that is being suggested seems to be taken ac- 
count of in the bill of lading act approved August 19, 1916. (39 
Stat, at Large, 538.) This bill of lading act applies in its initial 
paragraph to — 

BUls of lading issued by any oomiiion carrier for the transportation of goods 
in any Territory of the United States or the District of Columbia, or from a 
place in a State to a place in a foreign country, shall be subject to this act. 

Section 20 of that act provides that when goods are loaded by a car- 
rier — I am reading the act : 

When goods are loaded by a carrier, such carrier shall count the packages 
of goods, if package freight, and ascertain the kind and quantity of bulk 
freight, and such carrier shall not in such cases insert in the bill of lading 
or in any notice, receipt, contract, or regulation, the words " shipper's weight, 
load and count," or other words of like purport, indicating that the goods were 
Ioade<l by shipper and the description of them made by him : or in case of 
bi^k freight and freight not concealetl by packages, the description made by 
him. 

Then in section 21 it says : 

When a package of freight or bulk freight is loaded by the shipper and the 
goods are destroyed and the bill of lading merely by a statement of marks 
or labels upon them, or upon packages containing them, or upon a statement 
tbat the goods are said to be goods of a certain kind or qufintity, or in a 
certain condition, or it is stated in the bill of lading that packages are said to 
contain goods of a certain kind or quantity, or in a certain condition, or that 
the contents or condition of the contents of packages are known, or words of 
like purport are contained in this bll of lading, such statements, if true, shall 
not make liable the carrier issuing the bill of lading, although the goods are 
not of the kind or quantity or in the condition which the marks or labels 
indicate. 

Then over in section 22 we deal with the liability of the carriers. 
The F'ederal statute deals with the liability of the cairier in these 
words : 

If a bill of lading has been issued by a carrier, or on his behalf by an 
agent or employee, the scope of whose actual or apparent authority includes 
the receiving of goods and issuing bills of lading therefor, for transportation in 
commerce among the several States and with foreign nations, the carrier 
shall be liable to — 

(a) The owner of the gomls covered by straight bill of lading, subject to 
existing right of stoppage in transit, or, 

(b) The holder to the bill of lading who has given value in good faith, rely- 
ing upon the description therein of the goods, for <la mages caused by the non- 
receipt by the caiTier of all or part of the goods. 

They are made liable for the nonreceipt of the goods, if they give 
out a good clear bill of lading under those circumstances. 

I am only calling attention to that statute as having a direct bear- 
ing upon and expression of the very question raised in these ques- 
tions of Mr. Campbell, and I think that is a question here before 
your committee. 

Your honor addressed a question to Mr. Herrick as to whether it is 
not poor policy to limit the right to contract. I am one of those 
inland lawyers that he referred to that can only read the terms 
of the bill of lading and tell the shipper that he has got no case. My 
experiences with this matter are second hand. It is what I have 
learned from clients and shippers in regard to their claims. They 
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do not come to us when the shipment goes through safely and in 
good order, but when they get a claim they come to us. We look 
tne claim over. If we think they have got a case we send it down to 
one of the seaport lawyers, and he generally writes back, "Clause 
109 of the bill of lading makes recovery impossible." And then in 
that connection we learn all that happened. 

Now, you ask whether it is poor policy to limit the right to con- 
tract. I have examined a little into that question as a practical 
question, and I ask Mr. Speer, of Morris & Co., when he has a claim 
that the steamer turns down and the lawyer at New York says you 
can't sue on, because the small type prevents it — I ask him, "Well, 
why did you ship this subject to all those conditions?" Or, " Wliy 
did you release this stuff to the value of $100 per package?" — ^I have 
forgotten just what the release* is. He says, " This is our experience : 
We have a shipment that is so valuable we do not want to limit it 
to $100 per package, and we try to ship it the other way. We wait 
two weeks to try to get a rate irom the steamer's agent, and he can 
not give us a rate, and then we have got to ship, so we ship it under 
the terms of the bill of lading and pay the rate that he does know." 

It may be poor policy to limit the right to contract, but the 
freedom of contract implies an actual freedom on both sides, and 
the situation is to-day, with the steamers running from the ports in 
this country to foreign ports, that the shipper has got to take a bill 
of lading as offered by them or not ship at all. That is the practical 
situation as they tell it to their lawyers, and that means we are not 
limiting the real right to contract. 

Mr. Lehlbach. Can you tell us whether the steamship companies 
in that particular, with regard to the form of contract, etc., have 
that understanding or act in concert, or have you no knowledge as 
to that? 

Mr. BuRCHMORE. I have no personal knowledge. I only know 
that different concerns that we represent in these matters tell me 
from time to time — not in connection with this investigation at all 
but just in ordinary conversation, educating their lawyer about these 
matters — that they have no real option ; that they must accept these 
bills of lading and pay the rate that is the going rate in connection 
with them, or not ship at all, or postpone shipment beyond a reason- 
able time. 

That is all I have to say, gentlemen. 

Mr. LEHiiBACH. It is now 20 minutes after 10, and I understand 
that Mr. Price would be perfectly willing to postpone his statement 
until to-morrow. 

Mr. PfeiCE. Yes, sir. 

Mr. Lehuback. Then the committee will stand adjourned until 10 
o'clock to-morrow morning, to meet in this room. 

Before we adjourn I will make this announcement, that if there 
is anyone present who desires to be heard, who has not submitted 
his name, we will be glad to receive it. 

(Whereupon, at 10.20 o'clock p. m., the committee ^.djoumed 
until 10 o'clock a. m., Tuesday, July 19, 1921.) 
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Subcommittee of the Committee on the 

Merchant Marine and Fisheries, 

House of Representatives, 
WcusMngton^ Tuesday^ July 19^ 1921. 

The subcommittee met at 10 o'clock a. m., Hon. Frederick R. 
LeUbach (chairman) presiding. 

Mr. Lehlbach. We will hear Mr. Price first this morning. 

STATEMENT OF ME. F. H. PRICE, EXPORT AGENT OF THE MIL- 
LERS' NATIONAL FEDERATION AND MEMBER OF THE COMMIT- 
TEE ON BILLS OF LADING OF THE NATIONAL INDUSTRIAL 
TRAFFIC LEAGUE. 

Mr. Price. I am the export agent of the Millers' National Federa- 
tion and also a member of the committee on bills of lading of tM 
National Industrial Traffic. League. 

Mr. Chairman and gentlemen, this call came while I was traveling, 
and I have not been able to prepare such statistics as I would like to 
have, but I want to point out a curious situation. I telegraphed to 
my office for certain papers I might need. Mr. Bentley picked up 
his file, and we came down here to find that the underwriters and 
ourselves have unconsciously agreed on the same subjects, which I 
think demonstrates there is only one way out of this situation, and 
that is to amend the shipping act. 

The flour millers of the United States have a very special inter- 
est in these proceedings, because they were among the first people en- 
gaged in the export trade to agitate in a serious way the matter of 
ocean carriers' responsibility. The point of view which they origi- 
nally had and which became incorporated in an act of Congress pro- 
posed for them by one of their number, Michael D. Harter, miller, 
of Fostoria, Ohio, and a Member of Congress, was much the same 
as that expressed to-day so ably and concisely by Mr. Rush. They 
had a vital grievance. Their flour was ill used. 

Carriers used bags of flour as a platform on wet and muddy docks 
on which to handle other cargo. Carriers delivered flour to foreign 
buyers in a fearful condition, regardless of brands or marks, and 
denied liability for everything. Their bills of lading contained 
clauses which appeared to protect them. The export flour business 
was in danger of extinction. The Harter Act was drafted and, as 
drafted, it set out to hold the ocean carrier to a strict accountability, 
but exempting him from liability for damage caused by faults or 
errors of navigation as a reasonable concession. During the debate 
on the bill, or while in conference committee, it was altered. I have 
always believed it was altered surreptitiously- The word " manage- 
ment " was put in with " navigation " and, as enacted, the law con- 
tained that insertion. 

Thereafter, it became the practice on occasion for the carrier, 
when sued for negligence, to plead, actuallv that the master or crew 
had been negligent in the management of the vessel, that the damage 
was caused thereby, and that by law they were permitted to be thus 
negligent. I recall within two years ago, or so, a case of the steamer 
Western NigM that sailed from Seattle to a port in the Orient with 
a cargo of tin plate of various sizes and sorts, exported by one of 
the meat packers from Chicago. I saw the file and recollect that it 
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stated that the master had unshipped his ventilators and that a 
storm occurred and sea water found her way down in large volume 
into the hold of the vessel, damaging the tin plate. My understand- 
ing is that the carriers claimed exemption from liability because of 
that negligence in not covering up the traps of the ventilators, and I 
do not know what the outcome was, but 1 believe they succeeded in 
their plea. I also have with me a memorandum of a number of such 
cases, which I will transcribe and submit as a part of this record, 
cases where there was gross mismanagement of the steamer, result- 
ing in excessive damage to cargo, and in every case the vessel owners 
made the plea that their master or crew had been negligent and 
therefore they were entitled to be exempted from liability ; which is 
quite the contrary in the case of any other carrier in the country. 

Exporters, our people and those who are members of our National 
Industrial Traffic League, continue to have many serious losses, caused 
by carriers' negligence, for which carriers are usually able to escape 
liability. These losses are a serious burden on trade and must be re- 
moved if American exporters are to develop and expand their foreign 
commerce, which also means the development of our American mer- 
chant marine. 

The losses and damages to which I now refer are not covered by 
ordinary policies of marine insurance. Such policies insure against 
the acts of God, force majeur, and the public enemy. Act of God, ac- 
cording to our understanding, is a natural catastrophe to which man's 
negligence is not contributory. But the other losses I have in mind 
are those which result from sweat, generally due to defective ventila- 
tion, rain water while loading or discharging, or durin;^ lighterage 
engaged by the steamship companies, even though such lighterage is 
to be at the expense and risk of the owner of the goods; damage by 
contact with other goods liable to cause injury: oy shifting cargo 
and other losses and damages due to improper or bad stowage. Such 
losses are not covered by ordinary cargo insurance. 

Carriers usually are successful in evading liability for all or most of 
these damages. They accomplish this result by inserting clauses in 
their bills of lading ; such clauses as those which limit the amount of 
their liability to a nominal figure, or by those clauses which stipulate 
that claims or notice of claims must be filed in writing at the port of 
destination within an absurdly short period of time. These clauses 
appear to have the sanction of the courts, although the Harter Act 
declares clauses of such import to be invalid. Other clauses, likewise 
prohibited by the Harter Act, but which have no court sanction, are 
inserted for the " immoral " enect, to frighten the claimant off, or to 
afford a basis of settlement at something less than the loss. Such 
clauses as these have been read by Mr. McComb and Mr. Herrick and 
need not be repeated here. 

Our object is to sell and deliver flour in foreign markets in good 
order and condition, fit for immediate sale and consumption. I again 
confirm what the underwriters have said, that the insurance does not 
do that for us ; it does not help us to develop our markets. The mere 
compensation for loss is unsatisfactory. Export shipments, except in 
special trades, are c. i. f ., which is to say that in the case of damages 
and losses occurring from perils not insured against and exempted oy 
the bill of lading, are for account of the buyer. But buyers in the 
case of United States Shipping Board steamers find themselves unable 
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to sue the steamer, to libel her, as they may do with regard to the com- 
mercial ships of any other nationality. They must brmg their claims 
here, in the United States, which is manifestly unreasonable and un- 
necessarily difficult. But with respect to all other steamers of other 
flags the collection of claims of that character is almost impossible. 
As the steamship owners stated at the interstate commerce hearings 
a year ago. they pay only about 70 cents per ton per year. This 
amount is lar too small to be punitory and less than the cost of effi- 
ciency. 

We find ourselves in accord with Mr. Bush and his associates in 
asking for an amendment to the Harter Act, such as he had suggested, 
wher3)y the carrier may not limit his liability by any fixed sum, nor 
by fixing an unreasonably short time within which to file claims or to 
bring suit. Further, we ask that the interpolated phrases in the 
Harter Act relating to management be stricken out. We ask no 
amendment to the interstate commerce act and its amendments at this 
time. 

Our shipments travd by through export bills of lading to the sea- 
board, or by domestic uniform bills of lading to the port Under these 
bills of lading we hare recourse against the rail carriers for losses oc- 
curring by rail and lighter, except those caused by force majeur ; but 
in cases where lighterage to or from the steamer is engaged by the 
steamer, even though at the expense and risk of the shipper or owner 
of the goods, then we should be enabled to hold the steajner for losses 
arising from his failure to exercise due care and diligence to see that 
the lifters are seaworthy and properly equipped for the traffic in- 
tended. 

During last year I was in the port of Habana in connection with 
the congestion of rice shipments at that port. Almost every steamer 
we examined discharged her cargo into lighters. It was, of course, an 
unusual situation, resulting in congestion and resulting in lighters 
being held loaded for several weeks or even months before they could 
be discharged. It was a rainy season and it rained every day, very 
heavily, indeed ; and yet no care was taken by the steamship agents 
to see that these lighters or many of them were covered by tar- 
paulins. They hired the lighters ; the merchants had nothing to do 
with them except to pay the expense when the bill came to them from 
the steamship company. They, the merchants, could take no steps of 
their own to secure protection. The rice became damaged to a point 
where the losses have caused great embarrassment to these rice mer- 
chants, and they have yet no recourse against either the carrier or 
the underwriter; but I believe they will bring claims against the 
carriers. 

We make the same contention with respect to any damages and 
losses occurring while the property is being carried by a connecting 
carrier to a destination beyond the destination of the contracting 
steamer. The only contract that we have is the bill of lading signed 
by the master or agent of the contracting steamer. We may be safe- 
guarded up to the limit of our laws with respect to the contract with 
the contracting steamer, and we may have no rights worth anything 
a^inst the connecting carrier. We contend that our contracting 
carrier should make a contract with a responsible connecting carrier 
which will preserve to us our original rights and that we should 
look to our contracting carrier for our full reimbursement, he having 
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his recourse against his connection under his contract. We do not 
say, however, that the contracting carrier should be compelled to 
carry beyond his line; but if he does he should preserve to us our 
original rights under the contract he makes with his connection. 

We contend with respect to all losses and damages, except those 
caused by the act of God and the public enemy, that the ocean carrier 
should be an insurer to the extent of the cargo owner's full actual 
loss, except for losses due to force majeur. In other words, we ask 
that the same measure of damages and degree of extent of liability 
imposed on rail carriers by the amendments to the interstate com- 
merce act should be applied to the ocean carrier. 

For that purpose we ask for another amendment to the Harter Act, 
to the effect that the damaged condition of cargo at the place of final 
destination shall be prima facie evidence of negligence, and the bur- 
den to prove freedom from liability to be upon the contracting 
carrier. 

There is a definite and well-defined field for marine insurance. It 
may cover from shipper's warehouse in the interior or at the sea- 
board to consignee's warehouse at the port of foreign destination, 
or in the interior, by rail and steamer, against the act of Gx)d or the 
public enemy. By act of God is understood a catastrophe to which 
the negligence of the carrier is not contributory. Thus, while on 
the rails a cloudburst may cause a flood, destroying or damaging 
property ; or the lighter or steamer may sink or strand because of a 
storm in the harbor or at sea; and in addition to which two disasters 
it is customary and proper to include collision and fire. The inclu- 
sion of rail and limterage risks is on the same condition as th^ 
steamer insurance. JBeyond that field it is not wise for underwriters 
to go, in our opinion, except in those special trades in which the 
marine underwriters by a special arrangement, as an aid to exporters 
in the development of special trades, to acquire the rights of cargo 
owners and hold the carriers to the same strict accountability as the 
shippers themselves would otherwise do. 

But we must be fully protected. We are not to be blamed for buy- 
ing it from the underwriters in the absence of legal rights against 
the carriers. We know that by buying insurance against all sorts 
of risks of transportation we have weakened our commercial position 
as competitors in the world's markets. We have, in effect, but only 
recently realized it, aided and abetted the ocean carriers in adopting 
and securing their present privileged position. 

We have given our time and energy to securing proper control of 
the rail carriers and, in the meanwhile, the ocean carriers have got 
out of hand, and the United States courts appear to have aided them. 
Now we have to ask the Congress for the same assistance it has given 
us with respect to interstate commerce, and I beg to recapitulate the 
items of our petition, namely : First,* we want the carriers liable for 
our full actual loss ; second, a reasonably long time to present and sue 
on claims; third, we desire the omission of faults of management 
from the Harter Act; fourth, we desire that the liability of the car- 
rier shall extend to the final delivery, by lighter or by connecting 
steamer; and fifth, the burden of disproving liability to be on the 
carrier. 
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Finally, we ask an amendment to the present shipping act, whereby 
it is possible for foreign claimants to attach United States Shipping 
Board boats in foreign ports. 

The law of England, as exemplified by the Corinthian case (Craw- 
ford & Law V. Allan Line, House of Lords), holds the ocean carrier 
to a strict accountability for noting damagfes at time of receipt, as 
was the intention of our Harter Act. Consequently, we are asking 
nothing new or untried when we ask these amendments to the Harter 
Act. Uur experience is that the only way we can successfully have 
our exports policed and guarded from damage in transit is to pro- 
cure the full enforcement of carrier's legal liability. 

Apart from that question we have another matter to bring before 
your committee which relates to the difficulties experienced by our 
importers in taking delivery at foreign ports. It appears that cer- 
tain United States ©hipping Board steamers have been advertised to 
sail on stipulated fixed dates. Contractments of affreightment were 
made accordingly. The steamers either did not sail or were delayed, 
resulting in suits against shippers for nonfulfilment of contract to 
ship in the time stipulated. The consignees have suffered serious 
loss of profit and market, and have written to our headquarters in 
Chicago asking us to procure changes in bills of lading which will 
prevent such occurrences in the future. I submit copies of these 
letters herewith, and at the same time I ask you to adopt the sug- 
gestions they make as to receipt on board. 

We ask for one uniform bill of lading as to all liability clauses, 
to be in strict conformity with the Harter Act as amended. Each 
carrier will, of course, add special delivery clauses required for 
special routes. We ask that there be set up a proper authority to 
prescribe the form and substance of these liability clauses, in order 
that there may not be inserted in bills of lading: any threat clauses 
or clauses meant to intimidate the shipping public. The bill of 
lading act, known as the Pomerene bill, governs the matter of receipt 
and &es the status of concealed losses, such as pilferage, and affects 
both ocean and inland carriers. Consequently there should be no 
difficulty in arriving at substantial uniformity after the Harter Act 
has been amended as has been suggested. As to liability for loss 
and damage, the carriers may set up the bugaboo of increased freight 
charges ; but our experience with carriers is that that matter adjusts 
itself. I do not believe, with all the figures that the underwriters 
have brought before us, that the total tax on the exporters of this 
country would amount to a fifth of 1 per cent. It is too small a 
matter to consider as an argument for advancing any freight rates. 
Competition will regulate freights, and the cost of negligence will 
force the carriers to efficiency, thereby preventing a large measure 
of loss and damage, which will be exactly what the export trade 
requires and demands. 

I have the letters from the National Association of Flour Importers 
to which I referred, which, if the chairman would like to have done, 
can be read. They relate to the things which I have spoken of , of the 
failure of steamers to leave on the dates advertised, resulting in loss 
of profits and markets, which ought to be guarded against by a 
proper clause in the bill of lading. 

Mr. Lehlbach. The committee will be glad to have them read, 
Mr. Price. 
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Mr. Price. This is a letter from the secretary of the London Flour 
Trade Association : 

The present bills of ladinj-: issued for sacked goods in the United States of 
America and Canada are in many >va.vs nnsatisfactoi-y and the London Flour 
Trade Association now has the whole subject under consideration. 

The first steps taken must he to insure that ocean bills of lading are cor- 
rectly dated, i. e., dated with precision and neither antidated or postdated. 

Many instances given to the association prove that goods are often placed 
upon vessels at dates other than those given upon the bills of lading. 

My association requests the Millers' National Federation to immediately ap- 
proach all steamship lines and obtain written assurances that for the future 
the date given upon every ocean bill of lading shall be the exact date of the 
goods being actually and finally upon the vessel stated in the bill of lading. 

This action is necessary in the interests of the exporting millers as well as 
the importers this side. Careless dating of documents will inevitably result in 
serious losses and complication. 

When bills of lading are worded " received to be transported by " or some 
such similar phraseology, this should not affect the fact that the date given 
upon the document must be the date when the gootls wer^ actually placed ui>on 
the vessel. To argue otherwise is to turn a bill of lading into a mere dock 
receipt. 

The steamship lines are and must be aware when goods are actually loaded 
into vessels. Further, it has been stated that in practice b'lls of lading are not 
given up to the shipper till the goods are on board, therefore there does not 
appear any difllculty in the way of correct dating. 

In view of the possibility of serious price fluctuations in the near future, the 
Millers' National Federation will be well advised to get the matter put right 
immediately. 

The simple issue is that a bill of lading must be what it purports to be. An 
ocean bill of lading must give the goods as loaded upon the steamer named on 
the bill of lading and also the exact date when the goods were actually and 
finally placed on board. 

My association is convinced that the Millers' National Federation will readily 
see that a bill of lading is a document of primai-y importance, and It is vital 
that carelessness in dating shall not be permitted. 

Mr. (xAiNES. May I ask a question? I did not hear the first part 
of the letter. Was the complaint there made of both Canadian and 
American shipping? 

Mr. Price. Yes, sir. But the claims that were discussed chiefly 
arose from steamers, I think, from Philadelphia, of the Shipping: 
Board, which did not sail on the dates advertised and the flour did 
not leave this country for several weeks after the fixed advertised 
dates. When the flour arrived in London, the market had declined 
so radically that it could not be sold at anything like the price it 
was bought for; and as a result suits were brought against the ship- 
pers by the consignees, because of their failure to ship in time. 

Mr. Edmonds. What line was that ? 

Mr. Price. I do not know the name of the line ; I will have to look 
up my records to get the steamers' names. They began with the 
word " West." There were two or three of them. 

Mr. Edmonds. Two or three steamers? 

Mr. Price. Two or three steamers ; yes, sir. 

Mr. Edmonds. They belonged to the International Freighting Co., 

I suppose? 

Mr. Price. I do not know, sir, the name at the present moment. 
I do not know the exact date, of course. 

Mr. Edmonds. I just want to say it was not a Philadelphia con- 
cern, because we always ship right on the date. [Laughter.] It was 
probably a New York" steamer down there getting a load. 
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Mr. Price. No, sir. I would like to be able to agree with you, but 
I recollect in this particular instance there were more than this one 
I sipeak of; but I can not remember the steamer's name, but it was 
a Philadelphia steamer. 

Mr. Edmonds. It was not a Philadelphia steamer; it may have 
been built in Philadelphia and allocated, probably, to a New York 
operator, because Philadelphia steamers operate right on the date. 
[Laughter.] 

Mr. Price. What we say is if the steamer is booked to sail, say, the 
last of May, or the last of the month, she should sail in that month 
and not beyond that month. 

I believe that completes my notes, gentlemen. 

Mr. Gaines. May I ask another question. Mr. Herrick put in the 
lecord, yesterday, a very interesting Norway bill of lading; have 
you the English bills of lading that you could file, for comparison 
with the American and Norwegian bills of lading that we have been 
furnished? 

Mr. Price. I have not, but I think I can procure a series of 
foreign bills, English bills of lading, if they are wanted by this 
committee. 

Mr. Edmonds. I would like to have, as near as possible, all of the 
bills of lading that you can possibly get of the different lines, both 
of the foreign lines and the American lines, so that they may be 
inserted in the hearings. 

Mr. Price. I will be glad to supply you, at the earliest possible 
date, with a series of bills of lading issued in Great Britain and by 
various lines, privately owned, as well as Government owned, in 
this country. 

Mr. Edmonds. You will get those for us? 

Mr. Price. Yes, sir. 

Mr. Gaines. Do the English shipowners use a uniform bill of 
lading? 

Mr. Price. No ; I do not think they do ; I do not think there is a 
uniform bill of lading in England. 

Mr. Gaines. What I wanted to get at was whether the uniform 
bill of lading that you mention as desirable to be required of Ameri- 
can shipowners by law, was required by the laws of other compet- 
ing countries. 

5Ir. Price. I do not think so, sir. We do not ask that the ocean 
bill of lading should be absolutely uniform in all respects, but only 
as regards those liability clauses which are necessary in connection 
with the legislation we have. 

Mr. Gaines. Yes. Well, are the other foreign bills of lading uni- 
form in that respect? 

Mr. Price. I do not know, sir; I have never examined them with 
that purpose in view. 

Mr. Gaines. Do you know whether the foreign laws make such 
requirements as you wish now to have made by the amendment 
which you propose to the Harter Act? 

Mr. t*RicE. No, sir; I do not know. I ask that uniformity because 
we have it with respect to our inland transportation and we would 
like it with respect to our ocean transportation. 

Mr. Gaines. Yes ; I know ; but the railroad uniform bills of lad- 
ing in this country are not tied up with foreign competition. What 
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I wish to know is whether there is such a uniformity in bills of lad- 
ing in connection with ocean shipping in othfer countries, as you de- 
sire to be required in this country, by law ? 

Mr. Price. I do not know, sir. 

Mr. Edmonds. The amendment of the Harter Act would not neces- 
sarily mean a uniform bill of lading? 

Mr. Price. No, sir. 

Mr. Edmonds. An ordinary amendment to the Harter Act, re- 
quiring the steamship owners to accept their liability, would not 
mean a uniform bill of lading. 

Mr. Price. Exactly. 

Mr. Edmonds. The question of a uniform bill of lading and an 
amendment of the Harter Act are two entirely separate subjects. 

Mr. Price. Yes, sir. 

Mr. Lehlbach. As the witness says, one is a complement of the 
other; that, having such legislation — an amended Harter Act — that 
the bills of lading should be uniform' in so far as they apply to the 
assumption of liability by the carrier in conformity with the 
amended law? 

Mr. Price. Yes, sir. But with respect to other matters of traffic, 
delivery, and all those sorts of things, which are varied by the routes 
by which steamers sail, or the ports to which they go, those matters 
would be left to the carriers to fix for themselves. As a matter of fact, 
I might say that there seems to be a certain amount of uniformity 
under bills of lading. They all seem to refer to the same general 
average clause, for instance; they seem to conform with regard to 
those things for which they are not responsible, like act of God, public 
enemy, etc. I only ask that they supplement that uniformity by hav- 
ing it apply to their liabilities imposed upon them by the legislation. 

Mr. Edmonds. I think my friend, Mr. Campbell, drew such a good 
bill of lading for liberality that they all copied it. [Laughter.] 

Mr. Gaines. What I was trying to get at was whether there was 
any other country — for instance, Great Britain, Norway, and France — 
where such a requirement was made on their shipping as you desire to 
be enacted into law in this country for American ships. 

Mr. Price. I do not know anything about it, sir ; but I imagine there 
is no such requirement in foreign laws. 

Mr. LiEiHLBACH. We will now hear from Mr. Downes, of the Ameri- 
can Manufacturers' Export Association. 

Mr. Price. May I say one more word, please, at the request of my 
chairman ? 

Mr. Lehlbach. Yes. 

Mr. Price. If we had this uniformity for which we ask, we could 
no doubt rely upon the machinery of the International Chamber of 
Commerce to secure uniformity in foreign countries along the same 
lines. There is no reason why we should not institute a reform in this 
country which may set the pace for other countries to follow. 

(The letters submitted by Mr. Price are as follows:) 

National Association of Fix)tJB Importers, 

20, Byward Street, London, E, C 5. 
Secretary MiLLEais' National Federation, 

Chicago, III. 

Re ocean bUls of lading. 

Dear Sir: In February last luy association forwarded you a letter from the 
lx>Qdon Flour Trade Association of which a copy is now inclosed. 
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You will see that the crux of the matter is that over here whatever form 
of B/L is used, a B/L should only be dated wlien the poods are actually on 
board. If In the United States of America you could insist upon this rule be- 
ing strictly carried out many troubles will automatically disappear. It would, 
for instance, be impossible for a merchant here to receive an ocean B/L for 
flour and the steamer named in such a document not to carry the flour at all. 
I need scarcely point out to you this has a bearing not only upon the time of 
shipment but the marine insurance and is altogether satisfactorj% 

We quite understand that there may be certain difficulties which you have 
to encounter when selling for seaboard shipment, but these difflcultiea seem 
to be easily overcome by an exporter who sells wheat for a definite seaboard 
shipment. Bills of lading for wheat are dated always when cargo is actually 
on board the export steamer. 

I do not think that nowadays the feeling of an American miller Is that 
having handed the goods over to a steamship line in good time the liability 
on the part of the miller is ended. 

Somehow steamship lines must be made to live up to their engagements. 
Should a steamship line not be able with safety to undertalve first half of June 
loading, then it should contract for, say, all June. What is the use of a con- 
tract at all unless such a contract is carried out? The present system makes 
it quite possible for a steamship line to accept space at a premium rate and 
then calmly defer the original booking. 

I feel firmly that this subject must be thrashed out. You will, of course, at 
once understand we do not wish to press difficult conditions upon American 
millers, b^ause, as a matter of fact, we are very anxious to assist them. 

Technically, as things stand at present, all goods which are not on board 
vessels within contract time are defaults on the part of the shippers. 

If the Millers' National Federation will please at once get to work upon the 
matter, doubtless between the two associations we can get seaboard shipments 
placed upon a sounder basis, and everybody concerne<i, including all the steam- 
ship lines, must ultimately greatly benefit by engagements being carried 
through. 

It is lmi)erative that wheat does not get a sound freight contract, while 
flour gets a loose one. 

You will realize how important it is that the American milling interests 
obtain exact shipments. In the past, United St-ates flour has suffered severely 
this side through lack of continuity in supplies. 

After the federation has tackled the /matter, please report progress as soon 
as you conveniently can. 



I remain, dear sir, 
Yours, very truly, 



RoBT. C. Hrndebson, Secretary, 



London Floub Trade Association, 

CoBN Exchange, 
London, February 2, 1921, 
Secretabt Millebs' National Federation, 

Chicago^ III. 

Deab Sib : The present bills of lading issued for sacked goods in the United 
States of America and Canada are in many ways unsatisfactory, and the London 
Flour Trade Association now has the whole subject under consideration. 

The first steps taken must be to Insure that ocean bills of lading are correctly 
dated, L e., dated with precision and neither antidated or postdated. 

Many instances given to the association prove that goods are often placed 
upon vessels at dates other than those given upon the bills of lading. 

My association requests the Millers' National Federation to immediately ap- 
proach all steamship lines and obtain written assurances that for the future the 
date given upon every ocean bill of lading shall be the exact date of the goods 
l>eing actually and finally upon the vessel stated in the bill of lading. 

This action is necessary in the interests of the exporting millers as well as the 
importers this side. Careless dating of documents will inevitably result in 
serious losses and complicatioiL 

When bills of lading are worded " Received to be transported by " or some 
such similar phraseology this should not affect the fact that the date given npon 
the docoment must be the date when the goods were actually placed upon the 
TesaeL To argue otherwise is to torn a bill of lading Into a mere dock receipt 
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The steamship lines are and must be aware when goods are actually loaded 
into vessels. Further it has been stated that in practice bills of lading are not 
given up to the shipper till the goods are on board; therefore there does not 
appear any difficulty in the way of corrective dating. 

In view of the possibility of serious price fluctuations in the near future, the 
Millers' National Federation will be well advised to get tlie matter put right 
immediately. 

The simple issue is that a bill of lading must be what It purports to be. An 
ocean bill of lading must give the goods as loaded upon the steamer named on the 
bill of lading and also the exact date ^vhen the goods were actually and finally 
placed on board. , 

My association is convinced that the Millers' National Federation will readily 
sf e that a bill of lading is a document of primary importance, and It is vital that 
carelessness in dating shall not be permitted. 
Yours, faithfully, 

J. H. PiLLMAN, Seeretary. 

11 Habt Stbeet, 

Mark Lane, London, E. C. 



National Association of Frx)UR Importers, 

London, E. C. 5, July 4, 1921. 
Secretary Millers' National Federation, 

Chicayo, III, 

Dear Sib: I shall be glad if you will bring this letter before your t)resideut. 

At a recent meeting of the council of this association a very full discussion 
took place respecting shipments by the American Shipping Board steamers, and 
I was requested to put the subject to you in order that the matter could be 
dealt with through the Millers' National Federation. 

At present there are certain features connected with shipments by vessels of 
the American Shipping Board, which do not meet with the approval of the 
United K ngdom imported flour trade. 

My council feel that the American Shpping Board itself is anxious that its 
services should be of the highest quality and will therefore give every attention 
to our expressions of friendly -criticism conveyed through the Millers' National 
Federation. 

The Glasgow delegates gave many examples to prove that an undue period 
elaspsed between the time of bill of lading date and nctual arrival in Glasgow. 
A certain amount of this delay has arisen from vessels touching at several ports 
both sides en route. I am sending you a list giving six examples of delay, fur- 
nished by the Glasgow Flour Trade Association. 

It would also appear that the stowage of flour has been somewhat careless — 
too many parcels do not arrive in good condition — sweat and also oil taint have 
been very noticeable. 

The L<»ndon delegates raised the point that London clause charges (i. e., land- 
ing on the quay and sorting and then delivering from dock quays to barges > 
were demanded although goods were delivered overside, charges demanded and 
no services rendered. 

My association desires to put the matter very frankly to you ; the general im- 
pression of all ports is that the agents for the board assume too autocratic an 
attitude generally, and the suggestion is made that the American Shipping 
Board should instruct its agents this side that every assistance and consideration 
must be accorded to imported flour. 

Will you kindly have the above matters thoroughly looked into and advise me 
at the earliest possible date what improvements my association may expect in 

the near future. ^ ^ , - . 

Would it not be advisable for the American Shipping Board to have one nxe<l 

agent, fully conversant with the handling of flour in every United Kingdom 

Dort? 

I am convinced that our criticism will be welcomed and dealt with to the 

benefit of everyone concerned. 

I am, dear sir, 

Yours, very truly, ^ ^ „ « ^ 

Robert C. Henderson, Secretary. 
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National Association of Flour Impobtebs, 

London, E. C, 3, July 4, 1921. 
Deak AIk. Husband : I feel that the bill of lading question will cause a lot of 
ti'ouble one day unless put into good shape. 

Strikes are covered in the contract between seller and buyer and do not affect 
the problem. 

Kind regards to you personally. 
Tours, sincerely, 

Fbank T. Collins. 

Above letter accompanied by the following : 

June, 11>21. 

CLAUSES. 

Cuuard Line: '* Or fa:iin?r shipment in whole or in i*art by the said ship, then 
in and upon otlier ship^ of the same line." 

Bristol City Line : '* Or failing shi|*weut by said st'eainer in and up«m a fol- 
hiwing steamer." 

White Star Line : ** Or faillni; shipment by said steamer in and upon a following 
steamer." 

Canadian Pacific Ocean 9er>-ices : " Or other ship or sbiiis sailing from the 
port of." 

The Winchester Line: "Or failing shipment by sa^d steamship in and upon 
follo^i-ing steamships." 

The above clauses would lie all corret-ted by bills of lading being only dated 
when goods are finally and actually on board a vesseL 

These clauses se^n on a par with a $100 biil ** and/or other smaller amount 
than the sum shown on the &ce hereof." When is a bill of lading not a bill of 
lading? When it is a dock reodpt 



F. H. Pkice & Co.. 
yew York, Amgrnst /, mi. 
Hon. Fbedekick R. Lehlbach. 

Chairman^ Suhcommittee on Marme In^ummee^ 

Committee om Merehimt Marine 0n4 Fisiterie^ 

Hou4€ of Representatives. 

Deab Sib: Ressponding to the request of your c<»mmittee on the bearings 00 
July 18, 19, and 20, we indose herewith a statement of a number of law eases. 
showing that loss was sustained by cargo owners by reason of faults and 
errors of the master or crew in the management of the vessel. Tli^^se are old 
cases, and if necessary, with some ccmsiderable tnmWe. we might ]»nKluee :i 
list of additional cases of more recent date. In fact. I am endeavoring to 
prepare such a list in the event and will forward it to y<»u in due course. 

We are also endeavoring to obtan a <xMiiplete tile of fc»rmB <»f steamship bills 
of lading. These will come to hand shortly from various ports and we will 
forward them to you at that time. 

I also beg to file with your committee the inclesed cc^^y of an article which 
I prepared for one of our weefcem traffic publications. 
Very truly, yours, 

F. H. Pkice. 



STATEMENT Ol-' LAW CASES. 

Steamship "" /^t Iri« ** nil U. g., 4«2 ) .— Kt^amer mtikHl with a porUiole in 
her between decks unsef*ured. ^N'ater entered, dauia^dtig her cargo. Heid -by 
the court that the ix)rthole l)eing oi»^iJ during the voyage was a " fault or 
error in the management of the vessH." witliin tlie iiie«ijiug of the tliird section 
of the Barter Act and the decision was in favor of the vessel. 

Steamship "^ Santl field ** (79 F. B., 371, affd. 92 F. R., 663).— The opening of 
a rfu'ce gate to empty the bilges was neglected for 30 days during heavy 
weather. Bilges overHoMed and the water damaged the cargo. Held by the 
court that neglect to oi^en the 8>ui<fe gate wan a**gle«t in the *' management of 
the vess^,** within the meaning of section 3 <if th*- Harter Act, and owners 
were exenpled from llabilKy thereby. 
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Steamship ''Mexican Prince'' (82 F. R., 484, affd. 91, F. R., 1003).— Steamer 
was a convertible-tank ship built to carry both fluids and dry cargo. Each 
compartment was connected with a pipe line by a Kingston valve operated from 
the deck. Ship sailed from Rio with No. 2 tank full of ballast water and the 
other tanks full of coffee in bags. After leaving Rio the ballast water was 
pumped out through the pipe line, but the valve in No. 3 tank was not closed 
and the coffee in that tank was damaged by ballast water. Those in charge 
failed to properly test valves, a very simple operation. Held by the court that 
the damage to the coffee arose from neglect in the " management of the vee- 
sel," within the meaning of the third section of the Harter Act, and that the 
ship was not responsible therefor. 

Steamship "British King'' (89 F. R. 872, affd. 92 F. R., 1018).— The cargo 
was damaged by water from a ballast tank which was found sprung and the 
rivets started after heavy weather. Held by the court that the failure to take 
soundings and to apply the pumps, as the known facts showed to be neces- 
sary, was, therefore, the final and immediate cause of the damage, but for this 
negligence the ship and owners are not liable, under the third section of the 
Harter Act, because it was negligence in the " management of the ship." 

Steamship " Merida " (107 F. R., 146). — Hides were damaged by an accumula- 
tion of water in the bilges, due to a failure to use the pumps. Held by the 
court that failure to use the pumps was a fault in the management of the 
vessel, and the vessel was exonerated, 

American Stigar Refining Co. v. Rivkerson (124 F. R., 188). — Cargo was dam- 
aged by water entering the hold through a manhole in a ballast tank. Shortly 
after sailing the sea cock was opened for the purpose of filling the ballast tank 
and negligently left open for 7^ hours. Resulting pressure blew out the packing 
of the manhole joint. Held by the court to be negligence in the management 
of Ihe vessel and the owner not liable. 

Steamship " Wildcroft" (130 F. R., 521; 201 U. S., 378).— While the steamer 
was discharging a cargo of sugar in Philadelphia she took in water for her 
boilers thorugh a pipe line running to the engine-room tank. A valve connected 
to a pipe in this line was used to pump out her bilges. The sugar was badly 
damaged by water. Found by the court that the presence of such water could 
only be accounted for by the valve connecting the pipe leading to the engine-room 
tank and the pipe leading to the hold having been partly open, due to clogging 
by some foreign substance, having lodged when bilges were last pumped. Fail- 
ure to see that this valve was properly closed was a fault in the management 
of the vessel and under the Harter Act the vessel was exempted from liability 
for such fault. 

Sun Co. V. Healy (163 F. R., 48). — ^The tank steamship Toledo discharged a 
bulk cargo of molasses at Hoboken. The molasses was being pumped out and a 
sea valve not being properly closed water entered the vessel, diluting and damag- 
ing the molasses. Held that the failure to keep the valve properly closed was a 
fault in the management of the vessel, from liability for which the Harter Act 
protected the ship and her owner. 

Steamship " Indraml" (177 F. R., 914).— Steamer arrived in New York with 
cargo stowed in the lower forepeak, occasionally used as a ballast tank and 
connected with the pumps in the engine room by a pipe running through the 
ballast tanks under No. 1 and No. 2 holds. She had picked up a piece of 
cable with her propeller in the Suez Canal, which was removed at Algiers. After 
arrival at destination and before cargo had been discharged from the forepeak, 
the master desired to examine the propeller, and to avoid expense of going on 
dry dock decided to tip the vessel by the head to bring the propeller out of 
water. This resulted in filling No. 1 ballast tank with water, and owing to the 
pipe wich ran through such tank to the forepeak having been fractured during 
the voyage, the forepeak filled with water, which was not discovered for several 
days, damaging the cargo stowed therein. Held to be a fault In the " manage- 
ment of the ship " and the vessel not liable. 



F. H. Pbiob & Co., 
New York, August 5, 191tl. 
Hon. Fbedebick R. Lehlbach, 

Chairman Subcommittee on Marine Insurance, 

Committee on the Merchant Marine and Fisheries, 

House of Representatives, 

Deab Snt: We inclose herewith copies of cargo policies, as requested by your 
committee. You will observe that these cargo policies set out to insure cargo 
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against a number of well-defined perils, which may all be classed imder the 
following general captions: "Perils of the sea" (act of God) and the "Public 
enemy." Such policies may set out to pay a claim which amounts to 3 per cent 
P. A., which means a partial loss if it amounts to 3 per cent of the insured 
value, but the partial loss must have been caused by one of the perils insured 
against. 

Cargo policies do not Insure goods against loss and damage arising from bad 
stowage, shifting cargo, damage while being loaded or delivered, lack of venti- 
lation resulting in sweat, etc. 

All losses not insured against on c. i. f. sales fall on the buyer of the goods 
or upon the steamship company and they affect the expansion or development 
of our foreign trade, inasmuch as the steamship companies are generally ex- 
cused from all liability because of the difficulty of compliance by consignees 
with the claim clause in the bill of lading and because packages are generally 
of higher value than $100, or whatever is the limit of value contained In the bill 
of lading, and because steamship companies are also protected from liability 
in case of damage to cargo arising from mismanagement of the vessel. 
Very truly, yours, 

F. H. Price. 



F. H. Pbice & Co., 
New York, August 4, 1921, 

Hon. Fbedertck R. Lehi^ach, 

Chairman Subcommittee on Marine Insurance, 

Convtnittee on the Merchant Marine and Fisheries, 

House of Representatives. 

Dear Sib: With further reference to the proposed amendment to the Harter 
Act, you may be interested in reading a new law enacted by the Senate and 
As.sembly of New York, copy inclosed herewith, section 3, which seems to put 
the burden to prove freedom from liability upon the carrier as regards dam- 
age ascertained by this port and State. 
Yours, very truly, 

F. H. Price. 



tXiAws of New York. Chapter 202. An act to amend chapter 405 of the laws of 1857, 
entitled "An act to reorganize the warden's office of the port of New York," generally. 
Became a law Apr. 14 ,1921, with the approval of the governor. Passed, three-fifths 
being present] 

The peofile of the State of New York, represented in senate and assembly, 
do enact as follows: 

Section 1. Section 1 of chapter 405 of the laws of 1857, entitled "An act to 
reorganize the warden's office of the port of New York," is hereby amended to 
read as follows: 

" Sec. 1. There shall be, and hereby is, established a board of wardens for the 
port of New York, which shall be called and known by the name and title 
of *' The port wardens of the port of New York," and shall be composed of five 
members, one of whom shall be a nautical man who shall be nominated, and 
by and with the advice and consent of the senate appointed by the governor ; 
and they shall annually elect one of their number president and another vice 
president. All appointments shall be for the term of five years, except that 
any vacancy shall be filled for the residue of the unexpired term. Any warden 
may be removed for misconduct or neglect of duty, at the discretion of the gov- 
ernor, and any warden neglecting or refusing to perform the duties of his office 
or violating the regulations of the board, after due notice from the board, shall 
be liable to suspension by the vote of a majority of the whole board, and during 
such suspension said warden shall not be entitled to participate in the pay and 
emoluments of said office unless reinstated by the governor, by and before 
whom an appeal shall be heard and decided." 

Sec. 2. Section 2 of such act, as last amended by chapter 142 of the laws of 
1891, is hereby amended to read as follows: 

" Sec. 2. The said board shall have power to appoint a secretary and fix his 
compensation, who shall hold his office during the pleasure of the board, said 
compensation to be paid out of the receipts of the office. It shall be the duty 
of the secretary to keep, in such books as shall be provided for the purpose, a 
full, true, and complete record of all their acts, proceedings, surveys, and 
60683—21 10 
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reports, and such books shall be open to the public inspection of any person 
interested therein ; and the said board of wardens shall have and use a common 
seal, and each warden shall have full power and authority to a<lminister oaths, 
examine witnesses, and take affidavits concerning the business of said office; 
and the said board shall also have full power to make such rules and regula- 
tions for their own government and the discharge of their duties under this act 
as they may deem necessary and proi>er. They sliall keep an office in the city 
of New York, at which office a majority of them and their secretaiT shall give 
attendance daily (Sundays and public holidays excepted), and shall have the 
exclusive right to perform all the duties of port wardens of the port of New 
York, specified in this act." 

Sec. 3. Sections 3, 4, and 5 of such act are hereby amended to read as fol- 
lows : 

" Sec. 3. It shall be the duty of said board or some one of them to proceed 
in person on board of any vessel for the purpose of examining the condition and 
stowage of cargo, and if there be any goods damaged on board said vessel they 
shall inquire, examine, and ascertain the cause or causes of such damage and 
make a memorandum thereof, and enter the same In full upon the books of the 
office, and if after the arrival in port of any vessel the hatches shall be nrst 
opened by any person not a port warden, and the cargo or any part thereof 
shall come from on shipboard in a damaged condition, these facts shall be pre- 
sumptive evidence that such damage occurred in consequence of improper 
stowage or negligence on the part of the persons in charge of the vessel, and 
such default shall be chargeable to the owner, consignee, master, or other 
person in interest (as part owner or master) of said vessel, each and all of 
whom shall be primarily liable for such damage. And the said board shall be 
exclusive surveyors of any vessel which may have suffered wreck or damage,, 
or which shall be deemed unfit to proceed to sea, and shall examine the condi- 
tion of the hull, spars, sails, rigging, and all appurtenances thereof, and they 
shall call to their assistance one or more carpenters, sailmakers, riggers, ship- 
wrights, or other person skilled in his profession, to aid them in their examinn- 
tion and survey, provided such person shall not be interested therein, and all 
parties so called shall be sworn and sliall each be allowed a fee of $2, to be 
paid by the persons requiring said examination. The said wardens shall 
specify what damage has occurred and record In the books of said office a full 
and particular account of all surveys held on said vessel ; they sliall also be 
the judges of the repairs necessary to render said vessel again seaworthy, or 
for the safety of said vessel and cargo on the intended voyage. They ithall 
also have exclusive cognizance of all matters relating to the surveys of vessels 
and their cargoes arriving at the port of New York In distress, or damaged 
In said port of New York, and shall be the judges of its fitness to be reshipped 
to its port of destination, or whether it shall be sold for the benefit of whom it 
may concern; they shall also, if called upon so to do, estimate the value or 
measurement of any vessel when the same Is in dispute or llbeletl, and record 
the same in the books of said office. 

Sec. 4. It^shall be the duty of said board, or some one of them, on be'ng no- 
tified and requested so to do by any of the parties in interest, to proceed In 
person to any warehouse, store, or dwelling, or in the public streets, or on the 
wharf, and examine any merchandise, vessels's materials, or other propertj^ 
said to have been damaged on board of any vessel, and inquire, examine, and 
ascertain the cause or causes of such damage and make a memorandum 
thereof of such property, and record in the books of said office a full and com- 
plete statement thereof; and it shall be the duty of the said board, when so 
requested, to furnish a certificate of any record in the books of said office to 
any party Interesteil therein upon their paying to the said board the regular 
fee for said certificate. All certificates Issued shall be under the seal of said 
office and signed by the president or vice president and by the secretary, and 
said certificate shall be evl<lence of the existence and contents of such record 
In any court of this State in all cases of inquiries, examinations, and surveys 
relating to vessels and cargoes on board thereof, as specified In this act. The 
said board shall give notice to all persons interested in or having charge of the 
subject matter of such inquiry, examination, or survey by advertisement in at 
least tvs'O dally newspapers printed and published in the city of New York of 
the pendency of such inquiry, examination, or survey, and of the time awl 
place of completing the same, the expense whereof shall be added to and paid 
with the fee for making such inquiry, examination, or survey. 
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Sec. 5, It shall be the duty of said board or some one of the members thereof 
to attend personally all sales of vessels when condemned, vessels' materials 
and goods in a damaged state whfch shall be sold at public auction in the port 
of New York by reason of such damage, for the benefit of owners or under- 
writers or for account of whom it may concern ; and it shall be the duty of 
auctioneers making such sales to give due notice thereof to said board before 
the sale, and all such sales shall be made by auctioneers under the direction 
and by order of the wardens, for which service they shall be entitled to receive 
a oopimtsslon of one-half of 1 per cent on the gross amount of sales thereof, 
to be paid to said board of wardens on demand by the auctioneer making such 
sale; and such property shall be exempt from the payment of auction duties 
tn the ?*tate, and It shall be the duty of auctioneers to make monthly state- 
ments to said board specifying the total amount of each day's sale made by 
them under this act, which statement shall be filed in said wardens' office, and 
the wardens, when required by the owner or consignee thereof, shall certify 
the cause of such damage, the amount of such sale, and the charges on the 
Rame. all of which shall be recorded in the books of said office: and the said 
boanl of wardens shall be allowed for each and every survey held on board 
of any vessel on hatches, stowage of cargo, or damaged goods, or at any ware- 
house, store, or dwelling, or in the public street or on the wharf, within the 
limits of the port of New York, on goods said to be damaged, the sum of $2, 
and for each and every certificate given In conseqiience thereof the sum of $1, 
and for each and every survey on the hulls, spars, sails, or rigg'ng of any 
vessel damaged or arriving at said port in distress, the sum of $5; and for 
each and every certificate given in consequence thereof the sum of $2.50; and 
for each valuation or measurement of any vessel the sum of $10: and the com- 
pensation and emoluments of said office shall be divided equally between the 
j^aid five wardens composing the board under this act. 

Sec. 4. Section 7 of such act is hereby repealed. 

Sec. 5. Section 8 of such act is hereby renumbered section and amen led to 
read as follows: 

'* Sec. 6. The said board of pf»rt wardens shall keen a full and accurate ac- 
rount of all their receipts and expenditures, and transmit to the comptroller 
a true copy thereof annually on the first Monday in each year, and wh^ch copy 
Khnll be verified by the oaths of the president and secretary of said board, 
and each warden shall append to such account an affidavit that he has not taken 
or received any money or gools as presents, directly or indirectly, for servVes 
as warden, except the legal fees." 

Sec. 6. Section 8a of such act, as added by chapter 520 of the laws of 1-018, 
is hereby repealed. 

Sec. 7. The terms of office of the port wardens now In office shall expire on 
.Tnly 1, 1921. Prior to that date the governor, by and with the advice and 
consent of the senate, shall appoint five port wardens to hold office for the 
terms of five years, as provided by th's act, from July 1, 1921. 

Skc. 8- This act shall take effect .Tuly 1, 1921, except the provision of section 
7 authorizing the appointment of port wardens by the govemor, which shall 
take effect immediately. 

Statb of New York, 

Office of the Secretary of State, sh.* 

1 have cotnpared the preceding with the oHglnal law on file in this office 
nnil I do hereby certify that the same is a correct transcript therefrom and of 
the whole of said original law. 

John J. Lyons, Secretary of State. 

STATEMEKT OF KE. E. H. DOWMTES, NEW YORK, N. T., EXPORT 
MAHAGEB OP CONVERSE & CO., MAinjEACTURERS OF TEXTILES, 
ETC. 

Mr. DowNEs. MjT^ regular work is export manager of Converse & 
Co., of New York, manufacturers of textiles. I am also director of 
the Argentine Chamber of Commerce, and am down here as chairman 
of the committee on theft and pilferage, representing the American 
Manufacturers Export Association, in which capacity I have served 
since its appointment in June, 1920. 
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Our position, Mr. Chairman, i&a very simple one. We are interested 
in reducing theft and pilferage — that above everything else. Mr. 
Campbell said yesterday that this hearing was called to discuss ways 
and means of reducing theft and pilferage throughout this country, 
and that is exactly what we are interested in doing. 

It is almost a truism to say that the commerce of this country can not 
go on unless we reduce theft and pilferage. The American Manufac- 
turers Export Association represents, roughljr, as of January 1, be- 
tween 70 and 80 per cent of the exporters of this country. They have 
made a study of this question of theft and pilferage during the last 
year and, admitting what was said yesterday, that we can not continue 
to develop our markets if we are going to let this theft and pilferage 
go on, I might add that we can not continue to send down assortments 
nor can we continue to deliver merchandise contrary to the way it is 
ordered. Besides this, the impression now being created in foreign 
countries, regarding the honesty of American exporters, is becoming 
very detrimental to our American trade ; and, added to all this, is the 
trouble and expense of collecting claims and presenting them to the 
steamship companies, which begins to constitute an overhead that 
threatens to make it impossible for us at times to compete. 

We have gone into this question of theft and pilferage and we find 
in order to attack it properly in all its phases it would require an out- 
lay of money and cooperation of interests which would not be feasible 
all at once. We have, however, attempted to do our duty in some small 
measure by creating a trade protective association which is now at- 
tempting to combat some of the evils of this theft and pilferage 
proposition. But we do know, and I think it must be admitted, that 
we can concentrate more upon this phase of this theft and pilferage sit- 
uation and correct some of the faults, as they might be called, in our 
present economic system of our export trade. And in this category, I 
would place, first, some such legislation as would place the responsibil- 
ity on the possessor of the merchandise, where under the present 
system he is not now responsible. I refer, of course, to the steamship 
companies. I do not doubt but what the shipowners will tell us, too, 
that they are exercising due diligence ; I can not imagine any better 
argument. They will probably present facts and figures to show they 
are spending enormous sums of money to protect merchandise in their 
possession; but we do know that part of this theft and pilferage, 
which has been going on, has been due to the negligence of those steam- 
ship companies — ^what proportion we can not toll, and I do not tfaiBk 
the steamship companies or owners will deny they have neglected in 
some instances to exercise that diligence which would be commensu- 
rate with the possessor of merchandise and it would hardly seem fair 
to allow him to contract out of his responsibility. Now, if we can 
force them equitably and justly to exercise a little more care when 
they have merchandise, I think it would follow, as a matter of course, 
that we would thereby get a little more protection and reduce theft 
and pilferage. 

I think we can justly re(juife them to do this by refusing to allow 
them to contract out or their responsibility. And if, by exercising a 
little more diligence and care when they have the merchandise, they 
can reduce this theft and pilferage, it would follow as a matter of 
course that the premiums for insurance would immediately come 
down. 



THEFT, ETC., OF EXPORT AND IMPORT SHIPMENTS. 149 

Those are the two main objects in which we are interested and, for 
that reason, at this timCj the American Manufacturers and Exporters' 
Association would be willing to go on record as approving some such 
legislation or amendment as that which has been suggested, as would 
seem to have the two objects of reducing theft and pilferage and re- 
ducing insurance premiums, which mi^t thereby more practicably 
and more quickly be obtained. 

Mr. KiRKPATRicK. Right in line with what you made as your first 
proposition, it appears one of the other witnesses said there is one 
line that is taking rather extraordinary precautions. Do you know 
anything about that ? 

Mr. DowNBs. No ; I am sorry to say I do not. 

Mr. KiRKPATRicK. You do not. 

Mr. DowNES. I do not know anything about that particular line. 
That was the Bull Line. 

Mr. KiRKPATRiCK. I hope if any of the witnesses do know about 
that situation we will hear something about it and get a comparison 
of the results obtained by the Bull Line and the other lines. 

Mr. DowNEs. In reply to your question, I would just like to read two 
paragraphs of a letter I have here. I was trying to be careful to say 
I thought the steamship owners would deny they had not exercisea 
the care commensurate with their responsibility. I simply want to 
confirm that by two paragraphs from this letter of a member of the 
New York association, which says : 

We had for shipment to Sweden 10 car loads of shoes; with a view to facili- 
tating the inland movement of the freight we employed the forwarding 

company to handle this matter for us, they were to attend to the booking and 
issuance of bills of lading, etc., which were in turn to be surrendered to our 

New York office. The shipment was booked with the Steamship Co., and 

at the last moment they found it so that they were unable to handle our goods ; 

a part of the shipment was then booked with the Co., and the balance 

with the Co. Due to a technicality, our bank declined to accept bills 

of lading from Co., andi it was then necessary for us to throw all of the 

shipment to the Co., agents foi* the Line. After they had agreed 

to accept our booking and after a large quantity of it had unloaded on their 
pier, they suddenly decided that unless we would guarantee them against loss 
by pilferage and theft on their docks and against the thievery of their own 
employees, they would not handle the shipment and, as we had only a few 
hours left in order to avail ourselves of the letter of credit which was about to 
expire, we, of course, did the natural thing and issued the guaranty. 

We then put on the docks our own private watchmen and guarded the 
merchandise as best we could under the circumstances. However, there was 
quite a quantity of shoes stolen. One longshoreman was caught leaving the 
pier with two pairs of shoes which were recovered by our watchmen. The 
injustice of the situation has made an indelible impression upon the writer — 
that we, a company in" St. Louis — should be asked to give a guaranty to the 
steamship company who had contracted to haul our freight, while the goods 
were on their pier is. to us, a most unusual situation and one that should not 
be coimtenanced a moment by the exporters of this country. 

Mr. Lejbqlbaoh. Mr. Downes, you said that the steamship com- 
panies ought not to be allowed to contract out of their just liability 
or responsibility. What have you to say from the standpoint of the 
exporter, as to the freedom that he has to negotiate and contract with 
steamship owners with regard to the terms of shipping ? 

Mr. DowNBS. If I gather correctly the implication in your ques- 
tion, you would like to know why we do not exercise the prerogative 
of contracting under what conditions we shall ship. You can readily 
understand wnile this would be a very good suggestion, theoretically. 
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when you come to try it on the steamship company, if you were to 
fight with them on the phrases in their bills of lading, it would make 
an impossible situation on the shipping department. It would make 
it impossible for them to carry on any discussion of rates with the 
steamship company to make objections to phrases in bills of lading, 
and, frankly, there are many of us who are managers who have never 
read a bill of lading through. 

Mr. Campbeu:^ Would the chairman ask this question? 

Mr. Lehlbach. Suppose you ask it, if the witness will yield. 

Mr. Campbell. What practical suggestion has your association to 
make as to an increase in the care the shipowner can exercise ? You 
say you represent an association that has studied this question, and 
are chairman of their committee; what practical suggestion can 
you make to the shipowner as to an increase in the care, laying 
aside the question of making him pay ? 

Mr. DowNEs. Making him pay now ? 

Mr. Campbeix. Pay the loss. 

Mr. DowNES. Oh, you mean make him liable for it. Mr. Chairman, 
if that question were asked me as chairman of this committee, I would 
say that I could draw up a complete brief on that point if I were 
given a few hours to get in consultation with the various members of 
my committee, who are entirely familiar with steamship company con- 
ditions. I am not entirely familiar with steamship conditions, with 
the routine of the various docks, and I would hesitate to make sugges- 
tions which I thought might not be entirely adequate. But I would 
be very glad to draw up for Mr. Campbell, if he desires, pertinent sug- 
gestions on that situation. 

Mr. Campbell. You come here criticizing the shipowners ; I sup- 
pose of your own knowledge. I would like you to give to this com- 
mittee, if you can, your practical suggestions. 

Mr. Lehlbagh. He just stated he was not in a position to do so, and 
what is the use of repeating a question which the witness has stated 
his inability, offhand, to comply with ? 

Mr. Campbell. I did not understand he went that far; he said he 
would ^o back and consult with the other members of his committee. 

Mr. DowNES. I would be glad to do that, if you would like to have a 
written resume of the suggestions, 

Mr. Caaipbell. I would oe glad to have you submit that to the com- 
mittee. 

Mr. DowNES. I should be very glad to do so. 

Mr. Lehlbach. We would be glad to receive it and incorporate it in 
the record. 

Mr. McComb. Mr. Chairman, I have here a bill of lading which I 
had sent me from Australia, which gives the bill of lading under the 
Australian shipping act. They have a water-carriage act. 

Mr. Lehlbacu. We will receive that. 

Mr. McCoMB. I have here, als<x bills of lading from Canada in ac- 
cordance with the Canadian act ; I have here an English bill of lading 
of the Cunard Line, which I believe is in transatlantic service run- 
ning between here and England. I also have here a New York Central 
through railroad and steamship bill of lading. If they are oi any 
use to the committee I would be glad to give them to you. 

Mr. Lehlbach. The committee appreciates your supplying it with 
these documents. 
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Do you desire to ask any further questions, Mr. Campbell? 

Mr. Campbell. No ; that is all I wanted to ask. 

(The bills of lading furnished by Mr. McComb were filed with the 
committee.) 

(The following letters were later supplied by Mr. Downes and are 
here printed in full, as follows :) 

Converse & Co., 
New York, July 2o, 1921. 
Hon. F. R. Lehtjjach, 

House of Representatives, Washingtoriy D. C. 

Dear Sir: I am inclosing you copy of letter I sent to Mr. Carai)bell, in re- 
.sponse to his request. 

Xery respectfully, yours, E. H. Downes, 

Chairman of Committee on Theft and Pilferage, representing 

American Manufacturers Export Association. 



Converse & Co., New York, July 25, 1921. 

Mr. Ira A. Campbell, 

27 William Street, New York, N. Y. 

My Dear Mr. Campbell: In the course of tlie hearing you asked me if my 
association had ever actually put through the prosecution of any cases of theft 
and pilferage. I told you at that time I would be very glad to tind out and let 
you know, although I doubted whether the organization, as such, could very 
well embark upon such a course without a great deal of red tape. 

I am advised by the association that they have never carried through the 
prosecution of any cases, but that they have aided in securing information, and 
bringing their influence to bear with their individual members, who have of their 
own accord followed up their own cases. 
Yours, very truly, 

E. H. Downes, 
Chairman of Committee Representing 
American Manufacturers' Export Association. 



Converse & Co., New York, July 26, 1921. 

Hon. F. K. Lehlbach, 

. House of Representatives, Waskingtmi, />. C. 

Dear Sir : Ref eriing to my recent letter of July 21. I am inclosing you copy of 
list of suggestions which I sent to Mr. < Campbell. You may recall he asked me 
for tliese during my testimony, and I told him I would send them to him in 
writing, to be incorporated in the minutes. 
Very respectfully, 

E. H. Downes, 
Chairman of Committee on Tfheft and Pilferage 
Representing American Manufacturers' Export Association. 



SUGGESTIONS FOR STEAMSHIP COMPANIES. 

Small valuable articles as watches should be kept in a strongroom or some- 
thing similar on the boat. This was formerly done, but has recently been 
discontinued. The Ingersoll Watch Co. would be willing to pay a moderate 
additional charge for such accommodation. 

The trouble does not always rest with the type of employees. Chteckers and 
watchmen are repeatedly found to be in league with the thieves, and in this 
particular respect marked improvement can be made If men 'of a higher moral 
standing are engaged in these supervisory positions. 

Sufficient watchmen to be placed on lighters and boats if the cargo is aboard 
or alongside pier at night. 
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Misdescription of articles to be shipped should be discontinued. Some ship- 
pers do this with a view to securing lower freight rates. This practice does 
not allow the transportation companies to talse necessary precautions consistent 
with the class of freight shipped, as additional protection is afforded special 
cargo freight to insure against being tampered with while in steamship com- 
panies' possession. 

Booking of shipments in excess of capacity should not be permitted. 

To reject any paclsage showing bad or insufficient packing. They would 
issue regulations as to classification of packing, according to class of merchan- 
dise. 

To go the limit in regard to references and investigations of their employees. 

To employ more checkers so as to avoid delay in discharge and unloading 
on piers. 

To forbid selling merchandise from docks. 

To place enough watchmen on their lighters and boats to exercise strict 
supervision of cargoes on piers. 

To notify the shipper (not the truckman) at once when any package arrives 
to the pier in a damaged condition. 

To establish responsibility of the captains. 

To have strongrooms on the boats. 

To reject packages containing rislty merchandise (silks, gloves, shoes, per- 
fumery, etc.) when the contents are marked upon the package. 

To distribute the receiving and delivering s&tions in the piers so that only a 
given nimiber of trucks at a time deliver or receive cargo. 

•To offer bonuses to their employees for the discovery and apprehension of 
robbers. 

To communicate to trucking companies, lighterage concerns, steamship com- 
panies, railroad companies, stevedores, etc., the name and description (picture 
if possible) of any laborer or employee who may have been caught ste^1ing» 
damaging, or helping to steal or damage packages. 

To employ only very capable stevedores and, of course, well known as honest 
and reliable. 

Not to let any case go without immediate prosecution. 

STATEMENT OF MR. A. B. GBIITITHS, NEW YORK, N. T., EEPEE- 
SENTINO THE ASSOCIATION OF COTTON TEXTILE MERCHANTS 
OF NEW YORK. 

Mr. GRirriTHS. I represent the Association of Cotton Textile Mer- 
chants, of New York. This association is composed of the leading sell- 
ing houses of the large cotton textile mills of this country. We are 
fimting hard to hold our present export business and to increase it. 
This we can not do unless some steps are taken to curtail theft^ pil- 
ferage, and nondelivery. We are competing with the old established 
exporting nations, and it is absolutely essential that our merchandise 
arrive at ultimate destination in good condition ; otherwise, the time 
and expense of securing the order is lost and probably the customer. 

Insurance to date has kept us from actual financial loss, as far as 
the value of the merchandise is concerned, but it does not recom- 
pense us for the lost opportunity for expanding our export business. 
Recently, we have even lost the security heretofore offered through 
insurance, as a majority of the underwriters have recently attached 
a new clause in their policies covering theft and pilferage. This 
clause was due, according to the underwriters, to the enormous 
losses thdy have suffered, which make it impossible to continue in- 
surance on the old basis. This new clause states that the insurance 
company will only pay 75 per cent of any loss, thus making the 
shipper coinsurer up to 25 per cent. This puts a burden on us which 
we can not stand and continue in the export business. We are not 
in the insurance business; neither are we shipowners; we are OT\ly 
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people from whom the shipowners and insurance companies get 
their living. We pay the freight ; we pay the insurance premiums, 
and for it we do not get the protection we pay for. 

We hold no brief for the insurance companies, but it appears 
logical that the insurance companies, who at no time have physical 
control of the merchandise, are not in a position to curb these theft, 
pilferage, and nondelivery losses; and we believe the proposed 
amendment to the Harter Act, as submitted by the Trade Protective 
Association, would place the responsibility where it belongs — on the 
companies who actually have control of the merchandise and who 
must be ^ven an incentive to stop these losses before they will take 
the drastic steps necessary toward improving present methods of 
handling and watching freight in their possession. 

Passing the responsibility to the shipowner, where we think it 
belongs, is only the first step; but it is the most important. After 
that has been accomplished by legislation, cooperative methods can 
be used to stop actual thefts ; but until the shipowners are forced to 
become vitally interested in the merchandise, little can be accom- 
plished. ^ 

Mr. Lehlbach. Mr. Griffiths, do your people find that in OBrtain 
circumstances it is impossible to insure against loss by theft or pil- 
ferage ? 

Mr. Griffiths. Yes, sir. 

Mr. LtEHi/BACH. For certain classes of shipments to certain mar- 
kets? 

Mr. Griffiths. They have different rates, of course. Hosiery 
and underclothing carry heavier rates, because the thieves seem to 
be able to spot hosiery and underclothing. 

Mr. Lehlbach. Has the condition reached the point where in- 
surance companies have absolutely refused to insure? 

Mr. Griffiths. Not refused, but refused as it relates to 100 per 
cent cover. We can only insure now 75 per cent and 25 per cent 
then becomes a burden on the shipper that we can not cover. 

Mr. Campbell. May I ask this other gentlemen one more ques- 
tion. I would like to know whether or not they have attempted 
prosecutions for theft and pilferage in the New York courts? 

Mr. DowNES. If who has? 

Mr. Campbell. If your association has ? 

Mr. DowNES. Not to my knowledge. 

Mr. Campbell, Do you know of any case where they have been 
able successfully to prosecute in the courts a theft and pilferage 
case? 

Mr. DowNES. My impression is they have not; but I can possibly 
verify it and enter the answer in the record, if I may. 

STATEMENT OF MR. P. L. aXHTERMAN,' NEW YOEK, H. Y., EEP- 
RESENTING THE AMERICAN EXPORTERS AND IMPORTERS' 
ASSOCIATION OF NEW YORK. 

Mr. GuiTERMAN. I am here representing the American Ex- 
porters and Importers' Association of New York. I am a member 
of a firm of exporters and other export associations, but I am here 
immediately representing the American Exporters and Importers' 
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Association, on whose pilferage and theft committee I have been 
since it was formed about a year ago, I think. 

The Exporters and Importers' Association counts among its mem- 
bers most of the leading export and import merchants of New York. 
I have brought with me a list of our members that you may, if it 
please you, insert in your record. 

(The list referred to above is as follows:) 

List of JMembkks. 

ACTIVE. 

American Trading Co., 25 Broad Street. 

Amsinck, G., & Co. (Inc.), 96 WaU Street. 

Arkell & Douglas (Inc.), 44 VThitehaU Street. 

Balfour, Williamson & Co., 43 Exchange Place. 

Bencoe Exporting & Importing Co., 82 Wall Street. 

Bo wring & Co., 17 Battery Place. 

Bush, Beach & Gent (Inc.), 80 Maiden Lane. 

Camacho, Roldan & Van Siokel, 56 Pine Street. 

Cameron, R. W., & Co., 23 South William Street. 

CastiUo, Rafael del, & Co., 14 Beaver Street. 

Cowdrey & Winkhaus 17 Battery Place. 

Darrell, E. F., & Co., 11 Broadway. 

Dodge & Seymour (Ltd.), 193 West Street. 

Douglas & Evans (Inc.), 45 John Street. 

Duncan, Fox & Co. (Inc.), 42 Broadway. 

Dunn, John, Son & Co., 44 Whitehall Street. 

Dutllh-Smith, McMillan Co. (Inc.), The, 50 Broad Street. 

Echavarria, R., & Co., 82 Broad Street. 

Frame, Leaycraft & Co., 64 WaU Street. 

Frazar & O^., 30 Church Street. 

Freeman, R. B., & Co.. 140 Nassau Street. 

Gaston, Williams & Wigmore (Inc.), 100 West Forty-first Street. 

General Com. Co. (Ltd.) of Unite<l States, Tlie, 295 Broadway. 

Gibbs, Anthony & Co. (Inc.). 61 Broadway. 

Goldsmith & Co. (Inc.), 116 Broad Street. 

Grace, W. B., & Co., 7 Hanover Square. 

Graham, Hinkley & Co., 135 Front Street. 

Guiterman, Rosenfeld & Co., 35 South William Street. 

Hagemeyer Trading Co. (Inc.), 17 Battery Place. 

Halle-Perris Trading Corporation, 29 Broadway. 

Hartmann Pacific Co. (Inc.). 80 Wall Street. 

Hawes & Co., Williard (Inc.), Seventh Street and East River. 

David S. Hays and John L. Denton, 24 State Street. 

Henry, H. S., & Son, 21 State Street. 

Holsam & Co. (Inc.), 25 Park Place. 

Hudson Trading Co., 18 East Forty-first Street. 

Huth, Gillespie & Co. ( Inc. ) . 135 Front Street. 

Kemsley, Millbouni & Co. (Ltd.). 90 West Street. 

Knox, Wm. H., & C^o. (Inc.), 18 Old Slip. 

Kunhardt & Co. (Inc.), 17 Battery Place. 

Lamborn & Co., 132 Front Street. 

Lascelles, A. S., & Co. (Inc.), 10 Bridge Street. 

McFadden, George H., & Bro., 25 Broad Street. 

McGovern, Thomas B., jr., & Co., 132 William Street. 

MalUer & Quereau, 31 Stone Street. 

Markt & Hammacher Co., 194 West Street. 

UeLtkt & Schaefer Co., 193 West Street. 

Medina, J. A., Co., 30 Broad Street. 

Melchlor, Armstrong & Dessau (Inc.), 116 Broad Street. 

MuUer, Maclean & Co. (Inc.)» 11 Broadway. 

Nafra Co. (Inc.), The, 120 Broadway. 

National Paper & Type Co., 32 Burling Slip. 

Neuss, Hesslein & Co. (Inc.), 43 White Street. 
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Pan-American Trading Co., 490 Broome Street. 

Parsons Trading Co., 17 Battery Place. 

Peabody, Henry W., & Co. (Inc.), 17 State Street. 

Peck, William B., & Co. (Inc.), 140 Front Street. 

Pike, H. H., & CO. (Inc.), 108 Water Street. 

Richardson, Orr & Co., 21 State Street. 

Bosco Trading Co. (Inc.), 66 Leonard Street. 

Sherman & Sons Co., 381 Fourth Avenue. 

Smith, Kirkpatrick & Co. (Inc.), 10 Bridge Street. 

Smith & Schipper, 91 Wall Street. 

Strong & Trowbridge Co., 17 Battery Place. 

Thomsen & Co., 90 Wall Street. 

Toledano Exporting Co., 18 Broadway. 

Watts Co., Charles H. (Inc.), 25 Whitehall Street. 

White Co., Park J., 17 Battery Place. 

Wills, George, & Sons (Ltd.), 206 Broadway. 

Winter, Ross & Co., 50 Broad Street. 

Wonham, Bates & Goode Trading Corporation, 17 Battery Place. 

ASSOCIATE. 

• 

American Exchange National Bank, 128 Broadway: 

American Steel Export Co., 233 Broadway. 

Bank of New York, N. B. A., 48 Wall Street. 

Corn Exchange Bank, 13 William Street. 

The Equitable Trust Ca of New York, 37 Wall Street. 

General Motors Export Co., 120 West Forty-second Street. 

Guaranty Trust Co. of New York, 140 Broadway. 

Irving National Bank, Woolworth Building. 

The National City Bank of New York, 55 Wall Street. 

National Park Bank, 214 Broadway. 

The National Bank of South Africa (Ltd.), 10 WaU Street. 

The Standard Bank of South Africa (Ltd), 68 Wall Street. 

United States Steel Products Co., 30 Chur^ Street. 

All the above addresses are in New York City. 

It has been roughly estimated, according to information given me 
last week by the president of our association, that the turnover of 
exports and imports of the association's members amounted, in 1920, 
to something lite $1,500,000,000, in every kind of article and product. 
I merely mention this fact to prove the importance of the body that 
I have the honor to represent here &nd its genuine interest in the 
foreiffn business of this country. 

Before I go to the principal subject matter, I would just like to 
say that I would indorse the suggestions and remarks made yester- 
day afternoon by Mr. McGee. He covered a great deal of ground 
that it will therefore not be necessary for me to cover, in regard 
to the effect on the trade of the present situation. I would like to 
indorse those remarks. 

It is well known to your honorable conmiittee that the theft and 
pilferage nuisance has, in the past year or two, assumed alarming 
proportions and has actually reached a stage where it is causing a 
great and lasting injury to the international business of the United 
States and is, at the present time, all important because of the great 
economic loss and waste to exporting merchants and every exporting 
interest in this country — manufacturers, farmers; everyone that 
has anything to do with the exporting of goods, have a very direct 
stake in this matter. 

It can not be dismissed by the stock answer of the steamship com- 
panies that the merchants are all right — they can cover by insuring. 
Even if all the risks cmild be covered by insurtince, which as we are 
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all aware is now far from being the case, the merchants would be 
by no means all right. Insurance companies simply base their 
premiums on the risk covered, and when the risk covered is high 
the premium is correspondingly high, and this premium is simply 
paid by the merchants ; or, to be more exact, is added on to the cost 
of the goods and thus makes the American goods that much dearer 
in competition with the goods of the rest of the world. 

I would like to point out here an instance of making American 
^oods dearer in competition with those of the rest of the world. 
We not only have the competition of European goods, we will say^ 
in the South American or far eastern markets, where our com- 
petitors also have to add on the high insurance, because they are 
confronted with something like the same situation we are, but if we 
are selling any goods that would compete with goods made in Eng- 
land, France, and so forth, and those goods do not have this question 
confronting them at all ; do not have this high insurance — ^in other 
words, if we want to sell, I will say, hosiery, because that is what 
my particular firm does, in England, we are in competition with 
Birmingham, and Birmingham has not any theft insurance to charge 
up in tne price of their hosiery, because she delivers her stuff by 
rail to anywhere in England. So that we are in competition here 
with local manufacturers all over the world, as well as export goods, 
of all great European nations. I think that is an important point 
that has not been brought out, and I would like to lay stress on it. 

Our association has given considerable study to this matter, and^ 
with your kind consideration, I will describe some of the phases of 
the situation and offer, on behalf of the association^ some suggestions 
for a cure. The committee was kind enough to write our association 
a letter and ask for such sug^stions ; therefore, I trust it will be in- 
order for us to make suggestions. 

It is our belief that the largest single cause — ^I know Mr. Camp- 
bell will want to ask me a question on this, and I want to say 
it is our belief ; I have not .the proof — it is our belief that the largest 
single cause for the claims on account of theft and pilferage in con- 
nection with American export cargo is the fact that the ocean car- 
riers have for the last two or three years been able so to word their 
bills of lading as to relieve them of all responsibility, and the courts^ 
in construing the Harter Act, have upheld them in this respect. 
Consequently it is not necessary for them to care whether goods are 
lost or not lost, and it actually puts a premium on nondelivery. I 
am not saying that I make the charge that good and reliable steam- 
ship companies, of which there are many, do not care whether goods 
are lost or not. I am not making that statement ; I am simply saying; 
that according to the law and their liability under the law it is not 
necessary for them to take due precautions, and in human nature, 
therefore, it is likely to happen that many of them will not take due 
precautions. I am not making any accusation against the steamship 
companies generally, or saying that they take no care at all ; that is 
much too broad a statement ; but under the limited liability clause — 
this $100 clause — ^there is an opportunity for the best of the ocean 
carriers and a temptation for them to take little or no interest and 
to do nothing to prevent theft and pilferage, while the dishonest 
carrier, or the disnonest employees of the carrier (and there are 
such, particularly with a numoer of the new concerns that have gone 
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into business in the last few years), may itself steal and pilfer, short 
delivering the goods of any value, and only paying the consignee 
$100 per package. 

It is the opinion of our association that new legislation is neces- 
sary to place upon the carriers the responsibility that we believe was 
originally intended to be placed upon them by the Harter Act, but 
which has since been so much lightened by court decision. While they 
have custody of the goods, it is lo^cal that they should be compelled 
to give due care to their safekeeping and have full responsibility in 
the case of default. 

I would like, with the committee's permission, to illustrate with a 
couple of examples the sort of thing that actually happens. 

The members of our association, who are all exporters, have all of 
them had dozens and scores and even hundreds of non- delivery and 
pilferage losses in the last few years. I have not collected the 
many details from the different companies; I only know that on 
Thursday afternoon last this committee had a meeting. But I could 
give a couple of instances in our own business, which I am sure would 
find many parallels in all the others. One is a large case and the 
other small, but I think they both illustrate and, with your permis- 
sion, I won't mention names of the particular steamship companies in 
those cases. They were both very good concerns and it was nothing 
particularlv against them ; but under the law they are not responsible 
and, therefore, why should they be responsible? Eeally, the names 
of the steamship companies do not matter at all. 

In one case we shipped on several steamers about $45,000 worth of 
hosiery. They both happened to be hosiery cases. We shipped 
About $45,000 worth of hosiery to Genoa. The pilferage claims, 
when they came in, amounted to $10,000 out of $45,000 — pilferage; 
nothing else. Those cases were in perfect condition when they were 
handed to the company in New York. Our cases have been approved 
by the underwriters and all that sort of thing. We do not know 
whether the theft occurred on the dock in New York or on the 
steamer, or on the lighters in Genoa. It did not occur at Genoa, 
because they were surveyed at Genoa; but the point is that nobody 
was responsible. The insurance company paid, but nobody was re- 
sponsible at all. In my humble opinion, if the law were amended, 
if there were a proper law on the subject, it would have been 
•demonstrated there that the steamship company was responsible, be- 
cause they did not deliver the goods in good condition to the lighter- 
age people in Genoa ; or that the lighterage people were responsible 
bcause they did not turn over the goods in good condition to the next 
carrier, whoever it was. 

I think it was the customhouse there that established the survey, but 
nobody was responsible at all. There was no claim on anybody, 
although our customer made a claim on the steamship company, be- 
cause we corresponded with them for about a year, but nothing will 
ever come of it. I think that was under tlie $100 clause, and prin- 
cipally under this clause — I do not know what you call it exactly — 
about the notice of claim, which I wUl come to later. The notice of 
claim has to be in such a legal fashion that it never is done right. 
[Laughter.] Now, there was a $10,000 loss. Certainly, on $45,000 
worth of goods, if that carrier is responsible, they are going to see 
they are not going to lose one-quarter of the shipments. I have no 
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doubt the people in Genoa did very well in silk stockings for several 
months, but it does not help American trade. [Laughtet-.] 

The other claim is a very small matter, but it shows what happens 
sometimes. I was called up one day by a dock in New York and 
asked whether we had hosiery of a certain brand and I sllid " Yes." 
They said, "Will you send somebody up here to identify some- 
thing? " So we sent a man up to the dock and it seems a Greek 
cook was seen coming off the dock and looking too fat, and he was 
examined and they found him all wrapped around with stockings. 
Then they went to his berth and found it full of them. Now, what 
happened was this: He had stolen these stockings on the outward 
voyage. They were goods shipped by us to a certain port abroad. 
He had stolen them on the outward voyage and he had meant to 
take them off at the foreign port, but apparently could not get off 
the dock while there. So he left them in his berth and intended to 
take them off in New York when he got back. Now this particular 
Greek cook was sent to prison for a year in New York. They said 
it was his first offense — and he had not been over here long enough 
to have a second — ^but he was sent up for a year, anyway. 
[Laughter.] 

The point is the loss was there. When that case arrived on the 
other side, our people on the other side made a claim on the insurance 
company. The insurance company paid. They probably made claim 
on the steamship company, but as to that I am not certain. I do not 
want to say positively there was no claim on the steamship company, 
but the chances are 10 to 1 there was not. The point is that that 
theft absolutely occurred on the steamer: it was the only place it 
could have occurred — ^the man had the stuff on his person and in his 
berth. As I say, the claim may have been made, but I have no doubt 
it was not made in the correct legal form when the stuff arrived on 
the other side. It never is and can not be ; I do not see how it can be. 

Coming back to the question of insurance, the situation with which 
the exporting manufacturers and merchants in this country are con- 
fronted is this : Because of the immense amount of pilferage and the 
fact that the insurance companies find it very difficult, if not im- 
possible, to hold the vsteamship companies responsible for their losses, 
they, the insurance companies, have taken an entirely new attitude 
and divide their pilferage into three classes. One, no insurance at 
all, at any rate. For instance, I am informed — I do not ship there 
myself, but I am informed by other members of our association, and 
I would like the insurance people to tell me if I am wrong — that we 
can not insure goods for theft and pilferage to the west coast of 
South America at any price. 

Mr. McCoMB. It can be procured. Several companies here jsay they 
do not do it, but one says it can be procured. You might say it is 
almost prohibitive, if not entirely so. 

Mr. RrsH. I would like to say we got our rates up to 8 per cent and 
then decided it was better to quit. 

Mr. Hill. Our rates are up, sir, to 11 per cent to the west coast of 
South America, which is more than the profit on the goods. 

Mr. GiTiTERMAN. My firm did have one exceptional shipment the 
other day to Puerto King, Strait of Magellan, and they quoted 15 
per cent. We were doing that for a London house. We cabled them 
and I do not know what they did ; but we did inquire and the insur- 
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ance company here wanted 15 per cent to insure those goods against 
the risk to Strait of Magellan. Now, that is not insurance. 

Then about the 75 per cent insurance. That has been spoken of by 
other witnesses. It means the company will only insure 75 per cent 
and the shipper has to insure the other 25 per cent. 

Now, to the places where we can insure we have to pay a huge 
advance. If I remember, before the war we used to pay to England, 
covering war risk, about one-sixth of 1 per cent for miscellaneous 
merchandise — about one-sixth of 1 per cent covering all risk^, 
including pilferage. The rates to England now, I suppose, on stuff 
like hosiery and stuff that is readily stolen, are up to 2 per 
c^ent — from 1^ to 2^ per cent. That is about 1,500 per cent advance, 
roughly, on that sort of stuff. And on general merchandise, which is 
not so readily stolen, I think the rates are about three-eighths or one- 
half of 1 per cent. But anyway, on stuff like hosiery, underwear, and 
gloves, and all those things that are easily stolen, the rates have gone 
up about 1,500 per cent, even to England, which I think is the country 
where the rates have gone up least, because there is not so much 
trouble on the other side, as they have better management. 

Mr. Edmonds. I can see where the game of tumble top originated ; 
I think it musj; have come right from the bill of lading — take one ; 
put two; all put. [Laughter.] That is where the insurance com- 
panies came in and put the rate up. 

Mr. Gtjiterman. Now the customer abroad — I speak entirely from 
the American merchant's point of view— who buys goods, wants to 
receive the goods he bought; and if he does not receive them noth- 
ing on earth will make him pay for them. I am hitting here at this 
76-per-cent clause. It is all very fine when you insure 75 per cent 
and tell vour customer that is all you can secure ; but the customer 
says, " Thank you very much ; but 1 have lost the goods and I do not 
care what the American insurance companies say they will pay on a 
loss; let them give me the 75 per cent and give me the other 25 per 
cent." You could not persuade your customers that is the only way 
they can buy goods ; they have bought them and they want to receive 
them^ and it is up to you to deliver them. If you raise too much 
fuss about it and try to make them pay the 25 per cent, they will 
say, " Don't talk to us any more." Therefore, if the exporters here 
can not insure against theft and pilferage and nondelivery, they 
naust simply stop business, as they can not possibly add enough 
profit to their goods and still compete with foreign goods, to pro- 
vide for the total known ratio of uninsurable loss. It can not be 
done ; you could not sell your goods if you tried to. 

I would like to mention here that our agent in Switzerland — ^I 
am sorry I did not bring the letter — about a year ago our selling 
agent for stuff in the wearing apparel line could not get any more 
orders; the people were not going to buy anything more from 
America, because the stuff was so pilfered, and he could not get any 
more orders. If, however, the steamship companies are made to 
bear their proper responsibility for losses occurring while the goods 
are in their care, they will, in our opinion, quickly take the pre- 
cautions that they always should have taken, thus avoiding a great 
deal of the economic loss that now exists, and the insurance com- 
panies will again insure, at reasonable rates, to cover against risks to 
goods while not in the hands of the steamship companies ; in other 
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words, while they are in the hands of the truckman on this side or 
after they have left the custody of the steamship company on the 
other side. 

It is a relatively simple matter ; it is not nearly as difficult as some 
people say. When you deliver ^oods to the steamship company, if 
they are in good condition, they give you a receipt " received in 
apparent good order and condition." Now, they are very careful 
and rightly so. No steamship company will accept goods in second- 
hand cases, even though they are verv ffood cases, without putting 
on the bill of lading a clause " secondhand cases," or something or 
that sort, so that the bill of lading is clear; or if the goods are 
recoopered, they will put on the bill of lading, " cases recoopered." 
That is all right. Now, when they deliver them at the other side, 
all we ask is that they get a receipt in the same condition as the 
receipt they gave; or, if they do not, that they are responsible for 
the difference ; in other words, for what has happened on the voyage. 
If the steamship company receives five cases from John Jones in 
apparent good order and condition, and when those cases arrive in 
Liverpool they show signs of being broken into, and the custom- 
house, or whoever it is, then gets a receipt " received five cases from 
carriers, three cases apparently broached on voyage," then we 
maintain that should be notice of claim and legal notice coming to 
the steamship company. There are no lawyers down on the docks 
to make out a claim in legal form, and that could come later ; but the 
steamship company should be liable for what happened to those 
three cases while in their possession. We do not maintain the ocean 
carrier shall be responsible for everything that happens from the 
time the goods leave Chicago until they get to some place in the 
interior of China, or anything like that; but just that every carrier 
shall be responsible for the goods while in that carrier's possession. 
No one else can be responsible ; no one else can watch them. 

Now, I would like, if I may — there were to have been two mem- 
bers of our association to attend this bearing, but the other member 
could not come — and if I may, I would like to read a not very long 
report from the insurance department of W. E. Grace & Co. to Mr. 
Fowler, which Mr. Fowler has just sent to me. I think it brings 
up some points that have not been brought out, which are rather 
important : 

theft, pilfekage, and nondelivery. 

July 15, 1921. 
Memorandum for Mr. Fowler : 

The extraordinary increase in losses due to the above causes during the 
past three years has caused a situation which seriously affects our export 
trade and a strong factor is unquestionably due to the merchandise being in- 
sufficiently safeguardetl while in custody of steamship companies, not only on 
the pier, but also during the voyage and while in course of discharge. As far 
back as 1918 we noted the increasing number and value of claims, and on one 
occasion corresponded with Lloyd's agent at a Brazilian port asking specific 
details in regard to a certain claim and also requested his suggestions tending 
to show how the losses occurred. The reply dealt very frankly with the situa- 
tion, and in this agent's opinion wholesale pilferage was carried on during 
discharge due to insufficient supervision on the vessels, and it is stated that 
American vessels were especially lax in this respect, which fact was proved by 
the eagerness displayed on the part of all longshoremen to assist in discharging 
American vessels. 

There can be no doubt that if the steamship companies were held liable for 
a greater value that they would take summary steps to safeguard shipments 



THEFT, ETC., OF EXPOBT AND IMPOET SHIPMENTS. 161 

while In their care, for at the present time their limitation of liability is so 
small in comparison to the value of the merchandise that they apparently do 
not consider the extra expense in supervising on the pier or while on the voyage 
would be justified. It is a practice of practically all steamship agents at for- 
eign ports to deny liability of any kind, and although we have for years de- 
man/ded that consignees file claim against the carrier, the inevitable reply is 
that the steamship companies never acknowledge claims and that it is a waste 
of time to make any attempts at recovery. We have, however, insisted that 
this course must be followed, and practically all our branch offices and clients 
now make formal claim in writing whenever merchandise arrives damaged 
or short, so that underwriters may take what steps they consider necessary to 
enforce the carrier to admit their responsibility. 

In former times it was sometimes possible to collect full value of any short- 
age up to the amount of the steamship company's liability (usually $100), but of 
late years the tendency has been for steamship companies in event that they can 
not escape admitting liability to only respond for such percentage of the $100 
limit as is represented by the shortage compared with the full value of the 
package. For example, a case of silk hosiery containing 200 dozen pairs of 
stockings valued at $2,000 and robbed to the extent of 5 dozen pairs, or one- 
fortieth of the total, would only be admitted as one-fortieth of their liability 
of $100. The result : Payment is offered in the sum of $2.50, which, of course, 
is not worth considering. Carriers should unquestionably be made responsible 
for a greater value than $100 per package, and further they should accept 100 
per cent of all claims up to their full legal liability, and claims should not be 
governed by a percentage of the value. I consider this point as most im- 
portant; otherwise, if they are permitted to settle on a percentage basis, the 
increase of their liability would have very little effect in event of pilferage of 
part contents. 

From our own records the losses due to theft have increased enormously 
since 1916, and on checking up our figures, we find the following ratio of losses 
compared to premium: 1916, 25 per cent of premiums; 1917, 70 per cent of 
premiums; 1918, 250 per cent of premiums; 1919, 200 per cent of premiums'; 
1920, 125 per cent of premiums. 

It will be noted that there was a distinct drop in the ratio of losses in 1920, 
but this is undoubtedly due to the cumulative results of educating consignees 
into prompt clearance of merchandise, strict examination of packing at this 
end, supervision and rechecking before delivery to the truckmen and after the 
delivery to the pier. We took extraordinary measures in the latter part of 
1919 and 1920, with result that our percentage of losses was reduced, and I 
think it safe to say that the steps taken are limiting a large percentage of 
losses which occurred prior to delivery to steamer, but, of course, we could not 
follow the merchandise after the steamship company had receipted for same. 
Therefore, losses which were afterwards certified to on arrival must have 
occurred while in the custody of the carrier. 

Jt might be well to mention here that the firm of W. E. Grace & Co. 
is in a position to take precautions and steps that smaller concerns can 
not always take ; in other words, their volume of business is so enor- 
mous that they can follow goods up where ^ smaller concern would not 
be able to do so. Lots of our members, I can say, employ men to watch 

{roods up to a certain point, but everybody can not do that — particu- 
arly people who are out of New York, as a great ^lany shippers are. 
To continue reading : 

Prior to 1916 the rates to South American port's varied from one-half to one- 
fourth per cent, with the exception of certain ports where the rate was as high 
as 1 per cent, but now it is difficult to insure at any rate of premium, and where 
such coverage can be obtained the premium charge amounts to from 5 to 10 per 
cent, which, of course, increases the costs to the consignee of American merchan- 
dise very seriously. Before the war rates to Europe varied from one-tenth to 
one-fourth per cent, and in this area the rates have also increased enormously, 
varying from 2 to 10 per cent. 

I won't read the rest of tliis. It is in line with what we have been 
hearing. 

60683—21 1 1 
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The only other point is — and it is a very good point — ^that shippers 
should be more careful in using trucking firms that have an unfortu- 
nate loss record, and great care should be exercised that truckmen 
deliver to the pier on the same day. 

Mr. Campbell. Will you read that part of the record? I am 
anxious to hear what he has to say about it. 

Mr. GuiTBRMAN. I am reading that part : 

* * * Great care should be exercised that truckmen deliver to the pier on 
the same day the goods were picked up at the railroad or warehouse. Under no 
circumstances should valuable merchandise be left in the cu;3tody of truckmen 
overnight. 

Surely that is where a great many losses happen, but that is before 
they get to the steamship company, and there are a great many such 
losses by the emplovment of truckmen without sufficient responsibility, 
or perhaps with plenty of financial responsibility, but some of thfem 
have a business on the side. 

Mr. Free. May I ask you one question? 

Mr. GuiTERMAN. Certainly. 

Mr. FmsB. In employing tnese truckmen do you make any attempt 
to make the concern responsible and to check the goods from the time 
they leave your warehouse until they get down to tne pier? 

Mr. GuiTBRMAN. I suppose every concern has its own system. We 
do. Our own firm employs a responsible firm of truckmen, who are 
absolutely responsible if they lose a case ; and if they lose a case we 
simply make a claim on them and they pay for it. 

Mr. Free. Do they ever pay ? 

Mr. GuiTERMAN. X es ; because they are very responsible people that 
do that. There are a great manv concerns, particularly concerns not 
familiar with export business, wno employ truckmen, and they do not 
know who thw are. 

Mr. Free. Then your trucking arrangements have been quite satis- 
factory ? 

Mr. GuiTERMAN. Yes ; I would say our own have been very satis- 
factory. ' 

Mr. Free. Then your losses have occurred after the goods have been 
delivered on the dock? 

Mr. GuiTERMAN. Our own have ; yes. 

Mr. Free. Have you any means of knowing whether the trouble 
occurs, then, while the goods are being put on the ship or afterwards? 

Mr. GuiTERMAN. When they are once on the dock we can not follow 
them at all. 

Mr. Free. Then a large part of this trouble, so far as you are con- 
cerned, occurs after the goods reach the dock? 

Mr. GuiTERMAN. All of ours. We are in New York and we send 
the stuflf right from our own warehouse to the steamer ; we get the 
stuff ourselves to the steamer in good condition. But that is not the 
case with a lot of concerns who ship from the interior. 

Mr. Free. Have the steamship companies any means of con- 
trolling the stevedores, outside of simply putting on watchmen? 

Mr. GuiTERMAN. I am not familiar with what the steamship coin- 
pany's arrangement is with the stevedores ; but I should think it 
would be possible for the steamship companies to control their own 
servants—! should think so. They are not employed by the shipper. 
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They must be employed by them; they are paid by the steamship 
company. The rate of freight includes loading and stevedoring onto 
the steamer. • 

Mr. Edaionds. The lighterage man in New York is employed by 
the railroad companies, usually, is he not? 

Mr. GuiTERMAN. Yes; in full carloads. The shipper loads the 
cars and the railroad company delivers on the lighter to the steamer, 

Mr. Edmonds. And any loss there would belong to the railroad, 
because they agree to deliver alongside? 

Mr. GuiTERMAN. Yes; they are in the position of a trucking coni- 
panv for the railroad. 

Mr. Edmonds. Now, does the railroad company accept liability to 
alongside the ship under the railroad act? 

Mr. GuiTERMAN. I do not know anything about tliat act, for the 
reason I never had anv question of that sort. If we order a carload 
to the steamer the railroad company gives us a receipt, and there is 
never any question of evading responsibility. Perhaps some one else 
could answer that question better. I have never had occasion to in- 
quire into the legal position of the railroad company. 

Mr. KiRKPATRicK. Do you find any difficulty in getting coopera- 
tion from the steamship lines in fixing the responsibility, where 
there is some chance of fixing it on some one else? Say there is 
some question as to whether the liability belongs to the steamship 
company or to the lighterage company, or to the trucking firm. Do 
you find that the steamship company is indifferent about giving 
information— do you find oifiiculty about getting information you 
want? 

Mr. GuiTERMAN. That is a very hard question to answer, because 
in my own particular business it is entirely export and the merchant 
loads at the other end, and all we hear is that they can not do any- 
thing with the steamship company — that they can not get any 
redress. I mean we do not have to handle that ; we always deal 
with the steamship company's representative at the foreign port. 
It is c. i. f. or f . o. b., whichever it is. 

Mr. KiRKPATRicK. It seems to me that would be another phase of 
the question. By imposing any additional liability on the steam- 
ship company, if they were liable it would be a very strong incentive 
for them to produce proof that some one else was liable, if they had 
that proof in their possession. 

Mr. GuiTERMAN. The indications we have from various corre- 
spondence from various companies abroad is that the steamship 
companies mostly rest on their freedom from liability and do not 
trouble about that. That is the indications we have; it is not in 
our own personal experience, because we do not handle it ourselves. 
And agam, I want to say there are good steamship companies and 
bad steamship companies, and some of the steamship people, the 
older lines, the better established lines that have been running for 
a great many years, do handle these things in many instances differ- 
ently from some of the others; and a&o I suppose in countries 
where they have more control it is not so difficult. But, naturally, 
when it comes to liability, if there is no liability by law they are not 
going to take on any liability that does not belong to them. That is 
human nature. 
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Mr. KiRKPATRicK. And perhaps they are not going to try to put 
it on somebody else? 

Mr. Gtjiterman. That is human nature, too. 

Mr. Edmonds. Let me ask you a question in connection with Mr. 
Herrick's testimony, I think it was, last night. Is it customary, or 
does it happen very frequently, that a part of the shipment is sent 
on one steamer and the balance of the shipment left for another 
steamer? 

Mr. Guiterman. That is more in the case of shipment of bulk 
goods. We ship mostly manufactured goods, and they mostly go on 
the same steamer. I think Mr. Herrick deals in very large quanti- 
ties of bulk goods, and perhaps it is a little different with him. 

Mr. Edmonds. I have in mind a shipment that was made to Aus- 
tralia — ^if I am not mistaken, it was on the Luckenbach Line — in 
which there was a shipment of machinery. Of course, it was no 
good without the whole of it going on one steamer — every particular 
part of the machinery. The man got it and it was absolutely use-, 
less to him. After waiting four months, he got the balance of it. 
Is that customary in steamship companies to do that kind of thing? 

Mr. Guiterman. We have not had that experience. 

Mr. Edmonds. I am not sure it was the Luckenbach Line; I just 
remembered the story printed in the Scientific American. 

Mr. Guiterman. I would say that was exceptional, 

Mr. Edmonds. The steamship bill of lading reads if they can not 
put it on one steamer they will put it on another. 

Mr. Guiterman. I have no doubt it does. 

Mr. Edmonds. Do foreign steamers do that, too ? 

Mr. Guiterman. I have not seen the foi-eign bills of lading, but I 
think they are about as broad as the American, 

Mr. Price. That has been our experience for a number of years. 
We had that experience for a number of years prior to the war, of. 
shipments of flour being divided into parts and going forward by 
following steamers. The bills of lading provide for that situation 
by saying " to be forwarded by steamer or following steamers of the 
Ime." 

Mr. Edmonds. Is that also done by foreign steamers?. 

Mr. Price. Yes, sir. 

Mr. Guiterman. I think so. I think they all have that. 

Mr. Edmonds. I understood that Canadian shippers or people 
shipping in Canadian lines contended that was not so with Cana- 
dian lines — that is the reason I am asking the question — ^that when 
they book a shipment they take it. 

Mr. Price. We have the same experience out of Montreal as out 
of American ports on the same class of traffic. 

Mr. Edmonds. With the English line steamers ? 

Mr. Price, Yes, sir. 

Mr. Guiterman. There is another point here, which is brought to 
my attention by one of the members of our association, but I think 
it has more to do do with the South American business that I am not 
so familiar with. It is in connection with notice of arrival. In 
certain bills of lading there is a clause which states that the carrier 
is not held responsible for giving notice of arrival to consignee, in 
consequence of which we have had instances of short delivery where 
more than six months' time elapsed before presenting claim to the 
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steamship company or to the steamship company's agents. On some 
bills of lading that is so, that the company has the right to discharge 
at once and you have no right to make claim after a certain time, 
and yet they have no obligation to give notice of arrival. That is 
only the case on some lines; but it does not seem fair and should 
perhaps be considered in case there is any legislation. 

The three principal points wherein, in the opinion of our associa- 
tion, the present law requires amendment, are : 

1. Limit of liability. 

2. Burden of prooi. 

3. Notice of claim. 

Limit of liability : The steamship companies now are entitled under 
the law to limit their liability to a certain amount for each package, 
but do so in their bills of lading in amounts varying from $100 to 
£200, but mostly in the neighborhood of the smaller amount. I have 
here a number of bills of lading of various steamship companies. I 
Avould like to point out one thing : There is a bill of lading here which 
lias the following clause : " Also steamer not responsible for robbery 
that can be covered by insurance." [Laughter.] 

That sinks in a little. But on most of these bills of lading there is 
a clause either to the effect that the liability is not to exceed $150 
jDer package, or $100 per package. Here is an Australian bill of lad- 
ing which is £200 per package, which is a good deal more reasonable. 
That is a great exception. Another Australian bill of lading is £10 
per cubic foot, or £200 per package. These Australian bills of lading 
are £10 per cubic foot or £200 per package. Here is a French bill of 
lading, $5 per cubic foot. By Australian bill of lading, I mean New 
York to Australia. Here is an American line, American- Australian, 
and the Commonwealth and Dominion. I do not know what bills of 
lading the American- Australian have, whether English or American. 
These are both British companies that have the £200 liability. 

I have looked through a great many bills of lading and these are 
the only ones I found that had that £200 liability. These are all 
about $100 or $150 per package. 

The result of this is obvious. It is cheaper to lose a valuable pack- 
age than to give proper care to its safe-keeping. I think that is a 
point that we rather want to stress, that it is cheaper to lose a valu- 
able package, under the present law, than to give it proper care. 

Now, in regard to the Harter Act. In a general way, we indorse 
the suggestions of the underwriters, but we have this special problem 
to consider. The steamship companies will say, " Well, if you want 
us to take full liability for the package, whatever the value is, you 
must pay us accordingly," and they will point out, I think, that we 
already have the right to declare a package at $5,000 or $10,000 if 
we want to pay accordingly. But here is the point: With all 
due res^Dect to them, when we declare the value very high, they 
charge at present an absolutely exorbitant rate of freight — quite out 
of proportion to the additional care needed. Now, if the steamship 
companies say, "We do not wish to be unreasonable, but certainly 
3'ou can not expect us to give special care to a package that is worth 
$10,000 if you only pay a dollar freight or $2 freight. Pay us more ; 
declare the value, and we will take care of you all right." But we 
have the $10,000 package. We do not want to pay $100, 1 per cent, 
we will say, or 2 per cent, $200, to take that across. And it was sug- 
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gested at a meeting of our members the other day that something 
might be worked out along thase lines — I would rather not give the 
exact wording for an amendment^ but would like to file our associa- 
tion's suggestion before the committee to be studied and to see if any- 
thing could be worked out, and that is this, that the liability of the 
steamship companies be increased to some reasonable amount per 
package, at its regular rate of freight. The amount might be $500. 
. or it might perhaps vary according to the classification. In other 
words, $250 or $500 would be a reasonable amount for a package of 
woolen wear; whereas, for silk^ $1,000 might be right, or for silk 
goods $500, or perhaps an average valuation of from $500 to $1,000 
might be nearer. 

The committee should study that. But above that, the steamship 
carrier should still be liable, provided that the shipper declares the 
value and the steamship company should have the right to charge 
the shipper, in addition to the regular classification freight rate the 
cost to the steamship company for its own theft, pilferage, and non- 
delivery insurance on the excess valuation — the idea being that some 
steamship companies can insure on their steamers a great many 
packages to a much better advantage and more reasonably than the 
shippeVs can do it individually ; that, furthermore, if they do insure 
it, the insurance companies will more or less insist on their givinjr 
proper precautions to the care of the goods in order that they may 
get a decent rate of insurance. Then the shippers would be paying 
the classification rate, whatever it is — 50 cents a cubic foot, or 75 
cents a cubic foot — and, in addition, we will be paying exactly what 
it costs the steamship company to insure their excess liability. They 
would not lose anything. If they lose the package, they pay us and 
they collect from the insurance company. 

Now, that is a thought we just arrived at last Thursday in the 
meeting of the directors of our association, and they thougnt some- 
thing might be done along those lines, and we would like to put 
that before the committee and put it on the basis that it is abso- 
lutely fair to the steamship companies as well. There is no hard- 
ship to that and the shippers would know where they were. 

In regard to notice of claim, the present court ruling, as I under- 
stand it, is that a notice is not legal unless it is given before removal 
of the goods from the dock, and a notation on the receipt is not a 
legal notice. That. I understand, is not in the Harter Act, but that 
has been the court's ruling. Now, that is so obviously unfair ; it is 
unnecessary to discuss it; but our association recommends the fol- 
lowing as an amendment to the Harter Act : 

Notice of all claims for loss or damage, visible from a superficial 
examination of the merchandise, or of the barrel, box, bale, package, 
or other container holding the same, shall be given the carrier before 
removal from the dock or customhouse; but a notation on the 
receipt given the carrier for any goods or merchandise to the effect 
that the same was in damaged condition or short, shall be deemed 
sufficient notice of claim. Notice of all claims for loss, damage, or 
shortage discoverable only by opening the barrel, box, or other 
container, shall be given carrier within a reasonable time after de- 
livery of the merchandise to consiffnee; such reasonable time being 
determined by the nature of the merchandise transported and the 
circumstances of each case. No clause shall be inserted in any bill 
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of lading or shipping document, whereby the time within which 
suit must be brought against any vessel or carrier subject to the pro- 
visions of this act, shall be limited to a period less than one year. 

I understand it is six months now, and it does not give sufficient 
time for a distant nation. 

Mr. KiRKPATRiCK. At what interstate point along the line of de- 
livery is the receipt given? 

Mr. GuiTERMAN. You mean on the other side? 

Mr. KiKKPATRicK. Yes. 

Mr. GuiTERMAN. On removal from dock, as a rule. 

Mr. KiRKPATRiOK. At the time of removal from the dock? 

Mr. GuiTERMAN. As I understand it; yes. The customs house 
comes in there, particularly in some of the South American ports; 
but I think the customhouse has to give that receipt to the steam- 
ship company. I think that is the way it is done. That is the way I 
understand it is done. 

There is just one other point, and then I am through. Another 
amendment which we recommend is this : In the event of loss or dam- 
age the burden of proving freedom from negligence shall be upon the 
vessel and her owner. 

The reasons for that have been thoroughly given by other speakers 
and so I won't go into that. 

Mr. Campbell. I should like to know whether you make it a 
practice to bind your cases containing hosiery with iron straps? 

Mr. GuiTERMAN. Yes, sir. We use extremely good cases. 

Mr. Campbell- In your particular business? 

Mr. GuiTERMAN. Yes. 

Mr. Campbell. Is that customary, however, with all exporters? 

Mr. GuiTERMAN. The insurance companies lately — I saw these 
policies — have a clause on their hosiery insurance policies, I think, 
stating the insurance is void if they are not so properly packed. 

Mr. Campbell. That is a recent innovation? 

Mr. GuiTERMAN. That is recent ; yes. 

Mr. Campbell. During the period within which these large losses 
have taken place, in 1919 and 1920, it was not necessary for exporters 
to put an iron strap on the box, was it? 

Mr. GuiTERMAN. It was customary ; it has been customary for ex- 
porters who knew their business for many, many jrears — for 25 
years I have had it, and these shipments I was speafiing about, in 
1920, they were all thoroughly strapped and excellent cases ; I mean 
to say they were in such shape that the thieves had to have plenty of 
time to rob them ; they could not do it quickly. 

Mr. Campbell. In a shipment from a New York warehouse of 
exporters to South America or Genoa, did you say that it would 
be practicable for the shipowner to open each case and count the 
contents to see whether they had received it all or not ? 

Mr. GuiTERMAN. No. I would not ask that; I would not like to 
do that, because there would be too many employees. 

Mr. Campbell. Aside from your humor, is it a physical possi- 
bility; is it practicable in your business? 

Mr. GuiTERMAN. I do not think so. 

Mr. Campbell. Now, you make sure in your own business that 
these trucking concerns in New York deliver cargo to the steamship 
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eompanies on the day that they take it from your warehouse; is 
that right? 

Mr. GuiTERMAN. I may say we do in our business ; yes. 

Mr. Campbell. You do in your business ? 

Mr. GuiTERMAN. Yes. 

Mr. Campbell. You keep a system of check upon the truckman to 
see that that is done? 

Mr. GuiTESRMAN. Well, I would have to get our shipping depart- 
ment to make a definite answer to that. I am not handling the 
routine details of the shipping department ; but I am under the im- 
' pressiori we do keep a very close check on it. 

Mr. Campbell. You do Know, however, it has been very customary 
for trucking concerns in New York to take those goods in their own 
warehouse over night while in course of transportation to the steam- 
ship company? 

Mr. GuiTERMAN. i know it has been done ; I would not say it was 
customary. 

Mr. Campbell. It is a very common practice. 

Mr. GuiTERMAN. I would not say it is; but I know it has been 
done. 

Mr. Campbell. I would like to have you name to me one steam- 
ship company which has changed the terms of its bill of lading 
since the war broke out. 

Mr. GuiTERMAN. I have not read a bill of lading for years until 
this week. 

Mr. Campbell. Then did I understand you correctly to say the 
companies had changed them ? 

Mr. GxHTERMAN. I am so informed ; yes. 

Mr. Campbell. You have no personal knowledge of it? 

Mr. GuiTERMAN. I may say on competent authority — may I ask 
you a question? 

Mr. Campbell. Yes. 

Mr. GuiTERMAN. Do you maintain that no steamship companies 
have changed the form of their bills of lading in the last three 
years? 

Mr. Campbell. I know of none; and I have made very diligent 
inquiry since the suggestion was made here and have found none, 

Mr. GuiTERMAN. No chaugcs? 

Mr. Campbell. I do know that clauses you read here have ap- 
peared upon bills of lading for years, and during the very period of 
time when our friends admit the pilferage losses were negligible. 

Mr. GuiTERMAN. May I ask this : Do you consider a rubber stamp 
put on a bill of lading is a change in the bill of lading? 

Mr. Campbell. Yes. 

Mr. GuiTERMAN. If they are, do you not know new rubber stamps 
have been put on the bills of lading in the last three years ? 

Mr. Campbell. Yes ; during the war there were many new rubber 
stamps put on bills of lading; but that is not a change in the form 
of the bill of lading. [Laughter.] 

Mr. GuiTERMAN. Oh, yes, it is ; it changes the contract. 

Mr. Campbell. Many of the rubber stamps put on to meet War 
losses were in use on the bills of lading that were printed and pre- 
pared before we got into the war. 

Mr. GuiTERMAN. Those rubber stamps are still on. 
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Mr. CAMPfeELii. But excepting for losses which concerned war 
conditions, you will find there has practically been no change. 

Mr. GtriTERMAN. You still use the same rubber stamps that you 
did during the war? I am not in the shipping department and am 
not an expert, but I am under the impression that is a change. 

Mr. Campbell. Eubber stamps have always been used. 

Mr. GuiTERMAN. But some are now used that were not used before 
the war? 

Mr. Campbell. In this big loss that you spoke of, when were the 
missing articles first discovered? 

Mr. GuiTERMAN. We received the usual thing, you know. The 
survey took place at Genoa by Lloyd's agent. I do not remember — 
the papers came in the usual form. I really could not answer that 
question ; I was not there. 

Mr. Campbell. Do you not put it forward as a sample case that 
should impose liability on the steamship company? If so, I would 
like to have you tell the committee — trace the transportation of that 
article from the moment it left your warehouse until the loss was 
discovered. 

Mr. GtJiTBRMAN. I will answer that. 

Mr. Campbell. And also whether or not it was a package that 
any one of the truckmen could practically have opened during 
transit ? 

Mr. GuiTERMAN. Surely. That is why I brought out that case. 
Thank you. The point is, the cases were in good condition when 
they were delivered to the steamship company's dock in New York. 

Mr. Campbell. Let me ask you there: Were they taken by your 
truckman ? 

Mr. GniTEiiMAN. Yes. 

Mr. Campbell. And delivered to the dock on the same day? 

Mr. GuiTERMAN. I assume so. 

Mr. Campbell. Was it? 

Mr. GuiTERMAN. That is our universal rule. 

Mr. Campbell. Was it in this case? 

Mr. GuiTERMAN. I am not being cross-examined. If you like, I 
will tell you this in my own way, if you do not mind. 

Mr. Campbell. I want the facts. 

Mr. GuiTERMAN. I will tell you in my own way. The goods were 
delivered to the dock in New York in good condition by our regular 
truckman in the regular way that we do our business every day. 
They were turned out at Genoa to the lighters. Now, there is the 
point ; I do not know whether the theft or any part of it, or all of 
it, occurred on the steamship or in the steamship company's pos- 
session, or I do not know whether it occurred when the goods were 
in the possession of the lighters. The whole fault is, in my opinion, 
and that is the reason I brought it up, that at present there is no 
absolute means, an absolute law, where you can determine in whose 
hands the loss occurs. If the steamship company were compelled 
by law — I am not expressing that very well ; if the changes we ask 
for were to take place, the steamship company would either get a 
clean receipt from the lighterage company or an unclean receipt. If 
this steamship company got an unclean receipt from the lighterage 
company, they are responsible; if they Qet a clean receipt, then the 
lighterage company is responsible. But now, as I understand it, it 
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does not make any difference what receipt they have*; it does not 
make any difference what receipt is ^iven, it is not a notice of claim. 

Mr. Campbell. From your personal knowledge, is it the practice 
of the steamship company to take receipts on discharging the cargo? 

Mr. GuiTERMAN. Not exactly. I simply affirm what I said before, 
that many times we have a claim and nnd the steamship companies 
are not liable. 

(The following letter was later received from the American Ex- 
porters' & Importers' Association and is here printed in full, as fol- 
lows:) 

. New Yobk, N. Y., August 2, 1921. 
Hon. Fredebick R. Lehlbach, 

Chairman Subcommittee ou Marine Insurance, 

House of Representatives, Washington, D. C 

Dear Sib : Supplementing the statement made by our Mr. Gulterman at the 
hearings recently held bx your esteemed committee, we submit the following 
quotation from a letter just received from our sister organization, the United 
States Exporters' Association in Buonos Aires : 

"At the probable risk of repeating information already known to you, and with 
a view to getting from you an expression of opinion concerning the matter in- 
volved, as well as advice as to what has and what can be done toward eliminating 
difficulties with which our members are contending, we place the following before 
you: 

" Responsihility of steamship companies for pilferage and nondelivery of mer^ 
chandise. — Under the ' released bill of lading/ as you know, the liability of the 
steamship companies is limitted to $100 United States gold per package. The 
number of lines of merchandise representing a value of $100 or less per package 
is infinitely small, and consequently it is rarely that the amount collected from 
the steamship company for pilfered goods is sufficient to cover their value. As 
a matter of fact, the valuation of $100 per package, in most cases, bears no rela- 
tion to the actual value of the merchandise. 

*' It is our understanding that the carriers have been enabled to evade what 
seems to us to be the responsilailities which are logically theirs, through the 
modification during very recent years of the common law by statutes and judicial 
decisions. It appears to us that a carrier receiving for merchandise in good 
condition at port of shipment and being paid to carry the same to destination 
should logically be obliged to fulfill his contract by delivering the merchandise 
in good condition at destination or respond for the full value of the missing 
goods, or to the full extent of any damage done to them, unless resulting from 
an act of God, the public enemy, or the inherent nature of the goods. And we 
believe that under the common law and until very recent years the steamship 
companies were held so liable and resiH)nded for loss and damage without 
attempt to evade their responsibility. It, perhaps, is conceivable that during 
the general upheaval attendant upon the World War, there may have existed 
well-founded reasons for the temporary modification of the common law, but 
the result has been a vast amount of theft, pilferage, and carelessness on the 
part of carriers' employees, losses on this account have assumed serious pro- 
portions, and these have fallen very largely upon shippers, consignees, and 
underwriters. 

" As experience has proved the position brought about by the modification 
of the common law to be an inequitable one, and as there seems no longer to 
exist any reasonable excuse, if there ever did exist one, for limiting the lia- 
bility of the carriers, we are of the opinion that the exporters in the ITnite^l 
States should interest themselves in an active way to bringing about legisla- 
tion which will oblige carriers to carry freight under a uniform bill of lading, 
involving upon them responsibility to deliver at destination in good condition, 
merchandise entrusted to their care, and for which they receive ample re- 
muneration under their present ' released bill of lading.' 

" We are under the impression that your association already had this matter 
in hand, but we should like to know what has been and is being done, and 
an expression of opinion from you as to the probability of corrective measures 

being effected in the near future. _x ^ .» *. 

"In comments above we have not touched upon the option extended to 
every shipper to ship his goods on an ad valorem basis, because, as you are 
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well aware, freight on this basis, on most lines of merchandise, is prohibitive 
and can not be entertained. Furthermore, we do not believe that a carrier 
is in any way justified in demanding freight on this basis on general cargo. 

" The only other avenue of safety for the shipper under existing conditions 
to the insuring of his merchandise against theft and pilferage and against non- 
delivery, which, owing to the abnormal amount of losses due to causes already 
mentioned, the cost has advanced to an unprecedented figure, some insurance 
companies are no longer willing to underwrite this class of insurance, and it 
is well within the realms of possibility that a continuance of the use of the 
* released bill of lading * by the carriers may result to all Insurance companies 
refusing to insure against theft and pilferage and nondelivery. 

" Payment of clcims by steamship companies. — It is our understanding that 
the amount 9f the carriers' liability is, under a ' released bill of lading,* $100 
per package, and where ad valorem freight is paid the full value of the mer- 
chandise in United States gold, and payment of claims should be made by 
the carriers In that currency by draft on New York, or in local currency con- 
verted at the rate of the day. Many of the steamship agents in Buenos Aires 
have been insisting upon their right to pay claims in Argentine currency at 
rates arbitrarily fixed by them, and in some cases have arrived at an arbi- 
trary amount, to be paid In Argentine currency without stating the conversion 
rate. It seems to us that there should be a clear understanding on this point 
with the steamship lines in New York, and the steamship agents in Buenos 
Aires be properly instructed, so that the consignee at this end will receive 
Justice in this regard without the loss of time in disagreeable argument. 

'^Steamship companies* ohliffation to revise packoffes at destination. — As you 
know, it is customary and obligatory upon the consignee, if he expects to col- 
lect insurance for pilfered goods, to request a revision by the steamship agents 
in Buenos Aires of packages which show by appearance or by weight that the 
package has been tampered with and merchandise extracted therefrom. It 
is our contention that no steamship agent is justified in refusing a request to 
make this revision and issue a certificate of his findings, particularly where a 
clean bill of lading has been issued for the goods at port of shipment. It has 
hecome almost common practice on the part of many of the steamship agents 
in Buenos Aires to refuse to revise packages on the ground that * old, used 
containers have been employed,' ' cases have not been properly strapped,' * con- 
tainers are not sufllciently strong,' etc. The fact that in most instances where 
vigorous protests have been made the steamship agents have revised goods sub- 
sequent to their refusing to do {?o does not alter the case. If it is the obligation 
of the steamship agent at port of desinaion to revise packages upon request, 
as we think it is, they should comply without attempt to evade responsibility, 
and we think that the steamship companies in he United States should so 
Instruct their agents here. 

* * * * * * * 

"With reference to theft and pilferage insurance, the insurance agents here 
almost unlverssally contend that this does not cover against loss of entire 
packages, claiming that nondelivery does not constitute theft. The distinction 
appears to be a very technical one, as if a package is placed on board steamer 
at port of shipment and is not delivered to the consignee, the goods have, as 
far as he is concerned, been stolen, whether they were delivered In error to 
another party by the steamship company and not returned or whether the 
entire package was actually stolen while in possession of the steamship com- 
l>any. Still we are somewhat in sympathy with the insurance companies in 
their contention that the carriers slTould respond in full for such losses. How- 
ever, we siionld like to have from you an interpretation of theft and pilferage 
insurance, nnd whether or not this does cover loss of entire packages. 

"Through one of the British trade papers we learn that shippers in the 
United Kingdom are Insisting upon a uniform bill of lading, throwing respon- 
sibility upon steamship companies and common carriers for loss of entire 
packages, as well as for loss of contents of packages. 

"The present practice not only encourages theft on part of seamen but 
virtually removes any incentive the steamship companies have for repressing 
pilferage. 

"We have gone rather lengthily into matters which, as stated in the first 
paragraph, you are undoubtedly more or less familiar with, but the difficulties 
with which our members are contending are a hindrance to American trade, 
and we have no definite prospects of relief. The American Chamber of Com- 
merce has been occupying itself with these matters, and we are under the 
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business and that, in this particular case, they got such a large 
amount of it that they could not absorb it all in these restaurants and, 
therefore, were offering it for resale. 

The question, it seems to me, is a very idle one, to ask the shipper 
where this pilferage occurred. It must be eWdent to everybody that 
if w^e knew we would be successful in either prosecuting the thieves 
and thus breaking it up, or putting a stop to it, or else securing reim- 
bursement. But these goods are out from under our control ; they are 
in the hands of the carriers, and to say the hour of the day or the 
particular employee of the carrier who commits this pilferage, is ask- 
ing certainly an idle question. 

In regard to this question of a reasonable time in which to present 
these claims, the gentleman has just referred to some of the bills of 
lading here and I notice in this first one that I looked at section 14 
provides that all claims for short delivery, loss or damage, of what- 
soever nature, must be made in writing to the steamer's agent at the 
port of destination of the goods within five days after the steamer or 
lighter finished discharging; and always before — and that "always 
before" is printed in capitals here — always before the goods are 
taken delivery of by the consignee — manifestly an impossibility. 

Until that consignee gets delivery of his goods, how in Heaven's 
name is he to know that there is loss or damage of them ? Now, that 
is a Re<l Star Line, New York to Antwerp bill of lading, operated by 
the I. M. M. 

Then the suggestion I think I made last night, but am not certain, 
that there should be full liability for loss or damage, except in the 
case of force majeur, act of God, etc. I do not know whether I 
stressed the point last evening, but I w^ould like to do so now, if I 
did not, that in this question of surveys by Lloyds representative, in 
foreign ports, they arbitrarily fix the loss due to rough weather at 
such a percentage of the total loss, and the balance to pilferage. That 
absolutely estops the owner of the goods from securing, under his 
marine policy, anything more than the percentage which that par- 
ticular surveyor thinks, in his opinion, is the loss resulting from the 
rough weather. In some cases, the paper filed by the captain men- 
tions rough weather, but is entirely silent as to whether the cargo 
shifted and worked in the hold. Therefore, the owner of the goods 
is powerless to collect under his marine policy. I would like to lay 
special stress on that, that the Lloyds survey practically works as an 
estoppel for the collection of the insurance under the marine policy. 

Now, the interest of the foreign buyer is not in securing a certain 
number of dollars; he does not buy dollars; ho does not buy francs 
or marks; he buys goods. And we assume he buys them because he 
needs them. He wants them, and the payment, therefore, of these 
sums does not to any extent placate him for the nondelivery of the 
goods, either partially or in entire packages. The shipments made 
by the packers are almost exclusively in carload lots and in refriger- 
ator cars. We had a case of the Triangle Steamship Co. of two car- 
loads of shoulders. We booked them for shipment to Antwerp. They 
notified the inland carrier to deliver those ffoods to their dock. The 
inland carrier did so. Either they were disappointed, or for some 
reason — at any rate, no boat appeared to take those goods. They 
were allowed to lie on the open dock in New York for a period of 
four weeks. 
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There was no notice given to us that the goods were on the dock, 
and, as it develops, we have no recourse against them for the loss 
sustained. The delivery of goods, either by lighter or by car, to the 
steamship docks is very largely a matter of convenince to the boats 
themselves. They have a boat which is about to load at a certain 
dock and it certainly is to their advantage to have a certain amount 
of goods there that can be quickly loaded as soon as a ship is avail- 
able. But they assume, and so lar have successfully combatted in 
the claims, that they are not responsible until those goods reach 
ship's tackle ; although, as in this case, they ordered the goods to the 
dock for their own convenience and profit, so as to have them ready 
when that boat appeared. Now, then, the inland line claims that 
it is impossible for them to know — and in tha£ we must agree with 
them — that the ship is ready to load and when they receive orders 
from the steamship people to make delivery there, they feel that 
they have completed their part of the carriage. But, as I say, the 
steamship people will not assume liability until the goods reach 
ship's tackle ; but if there is no boat there naturally they can not be 
put at ship's tackle. Now, that is the hiatus in there between the 
liability of the two carriers that I hope very much your committee 
will cover in this suggested legislation. 

Mr. Bentley. Mr. Chairman, may I say in reference to my rer- 
marks last night that under the Harter Act there were some changes, 
one or two things in the phraseology rather on the constructive side, 
not destructive of the act. One is the question of notice where 
through the failure of the ship to make its final harbor and it dis- 
charges beyond the destination or discharges somewhere where the 
delivery can not be immediately effected. In our case before the 
Interstate Commerce Commission, we stressed the necessity of giv- 
ing the shipper or consignee notice of the fact that those goods have 
been placed somewhere else than was intended. There is a question 
of claims. In the through bills of lading to-day, rail and ocean, 
10 months is allowed for filing of claim. In the domestic business it 
is six months. We placed the longer period of time of 10 months 
because a ship leaving the country going to some far distant point 
had to get the papers tack to the shipper and manifestly the farther 
away you are the longer time it takes. We felt very strongly on 
that and I would like U) indorse what Mr. Guiterman said, that there 
should be some delay permitted in the filing of claims for that period 
of time which will permit the documents to be returned and prop- 
erly handled. In other words, this restriction of giving notice before 
you leave the dock and all that should not restrain the shipper or 
whoever is the owner of the property from the opportunity to get 
his papers together and file claim within a reasonable time which, 
in this case, we hold is 10 months. 

I should like to add that to my testimony of last night. 

Mr. Lehlbach. Is there any other representative of the American 
Exporters and Importers' Association who desires to speak on what 
Mr. Guiterman said in behalf of his association? If not, we will 
proceed to call Mr. Baldwin. 
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ST ATEMEN T OF MB. C. B. BALDWIN, TBANSFOBTATION MANAGER 
TTNITED SHOE MACHINEBY COBFORATION, BOSTON, MASS. 

Mr. Baldwin. Mr. Chairman and gentlemen, when we heard of 
this proposed hearing we welcomed the opportunity of coming here 
because of the very great difficulty we have had in collecting claims 
from the steamship lines under trie present conditions of the ocean 
bill of lading. I have here a sample of a bill of lading issued by the 
Emery Line, of Boston, which I think is a fair sample showing the 
conditions. There are 27 clauses all together and it frequently hap- 
pens that after the goods have, been delivered to the steamer and 
the goods are in the hold and we receive our bills of lading back 
we mid that there are rubber-stamped clauses which we are imable 
to have removed from the bill of lading, such clauses as " Said to 
contain quantities unknown, etc." 

To illustrate the difficulties that we have had because of these 
clauses, I might give just one instance : I remember that during the 
war we shipped to New York a quantity of steel to be exported to 
France. Wei traced the car through to the dock and obtained a 
receipt from the receiving clerk, and later obtained a bill of lading. 
We sent these abroad, and after some months received word that 
the goods had never arrived. We traced the shipment vigorously 
and finally the steamship company notified us that it was i mpo ssible 
to show delivery and that they would honor our claim. We had 
prepaid freight to the amoimt of about $1,100 on that car of steel, 
and naturally in making our claim we included the $1,100, making 
a total of about $7,000. The claim was not declined by the steam- 
ship company, but it was ordered reduced by the steamship com- 
pany because of the fact we included the prepaid freight, and our 
attention was called to a clause in the bill of lading which we had 
admittedly overlooked. It states that •the freight would be retained 
whether earned or not earned. The matter was referred to our legal 
department, and it was finally put up to an admiralty lawyer in 
New York, and the opinion was rendered that we were absolutely 
helpless, that we should be obliged to reduce our claim by $1,100, 
although the investigation showed that this particular lot of steel 
was stolen from the dock in New York and never went aboard the 
ship, and it seemed to us manifestly imf air that we should be obliged 
to pay the steamship company $1,100 when apparently they had 
never transported the cargo. 

Of course, when those rubber-stamp clauses appear on the bill of 
lading we naturallv protest, and sometimes quite vigorously, and the 
steamship lines tell us it does not amount to much because we can 
always get insurance. But that is easier said than done ; that is to 
say, we are not always able to collect. I have in mind one occasion 
particularly of a shipment made to South America and covered by 
insurance, under the ordinary policy, which protects us from the 
perils of the sea. This particular shipment was damaged as the 
result of some other cargo being put on top of ours, and the goods 
were so badly damaged that we found the goods worthless. The 
claim was first put up to the steamship company, who stated that 
the insurance company was liable as it was the result of perils of the 
.sea. The claim was then put up to the insurance company, and the 
insurance company stated that the steamship company was liable 
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because of improper stowage, and the correspondence went back 
and forth, and it was over a year before we were able to collect our 
claim. I think, if my recollection serves me correctly, that the insur- 
ance company finally paid the claim, probably for business reasons. 
It seems to us that it is high time that some kind of law or amend- 
ment was passed that would give ordinary protection to the exporter. 

Taking up first the question of the full actual value, the necessity 
of steamship companies being responsible, we at the present time, 
against one steamship line from Boston, have 12 claims, the total oi 
which is $2,980.68. Of course, those are small claims, and the cost 
of the ocean freight insurance companies, etc., amounts to $326.26, 
and we are informed that, under the bill of lading clause, it is abso- 
lutely impossible to collect more than the actual invoice of the goods. 
In other words, although it has cost us $326 to put those goods or 
follow those goods to South America, we are unable to collect that 
expense, which seems to us unjust. Under the valuation clause we 
are limited to $100 per package. In making up our shipments we 
make up a miscellaneous or send forward a miscellaneous lot of 
goods. I think there are something like 127 commodities which we 
export, and one case may be valued at $60, another case at $500, and 
possibly another case at $1,000. In delivering 200 or 250 tons to a 
steamer it is pretty difficult to determine or to notify the steamship 
company of the value of every package and possibly obtain special 
insurance or pay an extra rate on those packages, and it seems un- 
fair from our standpoint to limit this to the value of $100 per case. 
At the present ^time I have in mind particularly two claims, one for 
$396.10, the value of one case, and another case valued at $1,392.62, 
and we are called upon to reduce those to a basis of $200, or a value 
of $100 per case. 

As regards the burden of proof in negligence, we have at the 
present time a claim against the New YorE Steamship Line for 
$180.05 for theft and pilferage. Now, as regards this particular 
claim, something very peculiar has developed, and I would like to 
read into the record a portion of a letter received from our office 
in Rio Janeiro, as follows : 

At the time of the disoharge the boxes showed that they had been pilfered, 
so our customhouse broker made a petition for an examination, which petition 
was tal^en to the *' Cia Commercial e Maritima." liio agents of the steamship 
company, inviting them to be present at the official inspection. They absolutely 
refused to take any part, but as it is necessary for them to go on record on the 
documents of the inspection process and state that they have been advised, 
the papers were taken to them and carry their rubber stamp as also their 
acknowledgment of the advice of the official inspection. This is the legal notice 
they received and acknowledged and is all that is necessary. 

Further, for your information, the agents above mentioned are well known 
in Rio as al)soliitely refusing .to take part in any official investigation, and to 
further our position and theirs in the matter, we inclose herewith copies of our 
two letters to them of March 21, as also their reply of March 24, in which 
they lay stress upon the point that in accordance with one of the clauses of 
thebill Of lading, they are not responsible for the sliortage, adding that inas- 
much as they did not assist at the official inspection they can not be responsible. 
However, the fact remains, they did not assist at the inspection simply because 
they would not, and even to-day they take the same position that they will not 
assist at any inspection. 

We, of course, filed our claim in Xew York with the a^ent and 
submitted it, and they declined because of no report from their agent 
in South America, and you can judge for yourself as to what instruc- 
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tions niay have passed between the agents in New York and the 
agents in South America. In other words, although we know that 
we have a loss we are unable to collect one cent from the steamship 
company because under the present act, as I understand it, the bur- 
den of proof is on the shipper or the consignee. We have another 
claim against a New York steamship company which has been de- 
clined TOr the reason of the rubber-stamp clauses that I have pre- 
viously referred to which are said to contain a quantity unknown. 

If I may, I would like to read a letter from tliis New York steam- 
ship line. I find that I do not have it with me but have it in my 
file and can submit it later if desired. 

As regards the time limit for presenting claims, we have several 
claims at the present time against the United States and Brazil Line, 
which have been declined because of the fact that the claim was not 
presented within three days after the arrival of the steamers. That 
was absolutely impossible for the reason that the goods did not come 
into our possession until 30 days after the arrival of the steamer, ac- 
cording to advices that we got from South America. I would like to 
read into the record the letter that we have from the United States 
and Brazil Line on this subject. 

Referring to our letter of March 16 regarding your claim No. 179, Steamship 
Opequan, for shortage of 11,000 eyelets, we beg to state that we have received 
advice fi*om our Brazil office, and according to the landing of this material, your 
claim should have been entered on August 3. The official survey was not re- 
quested until August 26. 

Due to the above fact we must state that we can not recognize any claim from 
you, because your Rio de Janeiro office did not comply with the terms and condi- 
tions of the B/L. 

We might state that the conditions apply against your claim No. 180 on 
the same steamer. 

Yours, very truly, 

United States and Brazil Steamship Line. 
H. J. Chablwood, G. F. a. 

It is manifestly unfair to expect the shipper to do something which 
it is physically impossible for Mm to do, as in this case, when the 
goods have not come into our possession and we have no idea of the 
damage that resulted. 

I thought I would give those facts, because it may be helpful in pre- 
senting some amendments which we believe are absolutely necessary if 
we are to continue in the export business. 

Mr. LiEHiiBAOH. You referred in the beginning of your statement to 
clauses rubber stamped on this bill of lading. Can you give us any 
idea as to the number of such clauses and their provisions ? 

Mr. Baldwin. I have made a memorandum of two only, which I 
have referred to. I know that at times we have had bills of lading 
returned that said we are not responsible for leakage, not responsible 
for damage by rust, and causes of that nature. There seems to be no 
uniformity on the part of the steamship companies in the matter of 
putting on these clauses. They appear on bills of lading when we re- 
ceive them and they are objected to and sometimes they are removed 
and sometimes not—more often not. 

Mr. GuiTERMAN. You were asking about the terms of English bills 
of lading as compared with American. I was just looking it up. 

Mr. LShlbach. Mr. Gaines asked the question. 

00683—21 12 
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Mr. GuiTERMAN. I was just looking over the two English bills of 

lading from American ports. That does not prove that this is on the 

English bills of lading at other English ports, but these bills of 

lading in several respects are more liberal than the American bills 

of lading of other companies. Each one of these bills of lading has 

a £200 limitation instead of $100 limitation of damage per package; 

but on claims for short delivery they seem to be much more liberal. 

Here is one of the American- Australian routes : 

A claim for short delivery or of damage done to goods and all other claims 
whatsoever are to be presented at the office of the ship agent at the point of 
discharge within one month after the examination shall have been finished. 
Otherwise the claims shall be deemed to have been waived even though arising^ 
from negligence. 

Mr. Edmonds. That is the American- Australian Line? 

Mr. Baldwin. American- Australian under the British flag. 

Mr. Edmonds. Sailing from where? 

Mr. Baldwin. New York to Australasian points. 

Mr. Edmonds. A £200 limitation instead of $100 ? 

Mr. Baldwin. £10 per cubic foot or not more than £200. Those 
packages have 20 cubic feet or more. 

Mr. KiRKPATRicK. Here is an Australian line that has £100 limi- 
tation and £5 per cubic foot for United States of America lines. 

Mr. Baldwin. That is better than the American. 

Mr. FiTZPATRicK. Yes. 

Mr. Baldwin. Here is another, the Australian Commonwealth 

and Dominion Line that has £10 per cubic foot or £200 per package^ 

Any claim for short delivery or of damage done to goods and aU other claims 
whatsoever to be made at the port of discharge, and at no other port, and 
goods are shipped and bill of lading granted subject to this express condition. 

There is no time limit. In our American bills of lading you have 
got to give a notice before the goods leave the dock. I believe it is 
correct, as has been stated by otners here, that notice has to be given 
before you leave the dock. 

Mr. Lehlbach. The committee wiD stand in recess until 2 o'clock 
this afternoon. 

(Thereupon, at 12.30 o'clock p. m., the committee recessed until 
2 o'clock p. m., Tuesday, July 19, 1921.) 

(The following statements were ordered printed in the record :) 

United Shoe Machinery Corporation, 

Boston, Ma88,j July 22, 192t> 
Hon. F. R. Lehlbach, 

Chairman Subcommittee Marine Insurance, 

House of Representatives, Washington, D, C. 

My Dear Sir : With reference to the proposed amendment to the Harter Act, 
I agreed at the hearing last Tuesday, July 19, to submit an additional memo- 
randum giving reference to certain rubber-stamp clauses which have appeared 
on export bills of lading. 

Your attention is respectfully invited to the attached memorandum, wbich^ 
I think, is self-explanatory. 
Yours, very truly, 

G. B. Baldwin, 
Ma/nager Transportation Department. 

CLAUSES WHICH HAVE BEEN RUBBER-STAMPED UPON OCEAN BILLS OF LADING 

WITHIN THE LAST TWO YEARS. 

"The Steamer can not be held responsible for shortages due to pilferage 
(whether effected by the company's employees or not), which risk can be 
covered by an insurance company." 
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" Steamer not accountable for loss or damage arising from frailty of 
packages." 

" Steamer not responsible for leakage/' 

** Ship not responsible for breakage of glass." 

•• Insufficiently protected, ship not responsible for chafing, torn, or mended 
wrappers." 

'* Steamer is not responsible for loss or damage resulting from bundles 
becoming unfastened." 

" Steamer not accountable for breakage of unprotected packages." 
Steamer not responsible for pilferage or loss of contents." 
It is agreed that the liability of the steamer is limited to $100 per package 
or pro rata for partial loss of the package, and freight is charged on this 
basis." 

Note. — On a bill of lading covering several classes of cargo some of the 
clauses relating particularly to a certain class are so placed that they apply to 
the whole bill of lading and not to the particular class which they are intended 
to cover. This gives the steamship company release from responsibility on the 
whole bill of lading, which is very unfair to shipper. 
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United Shoe Machinery Cobpobation, 

Boston, Mass,, August S, 1921. 
Hon. Frederick R. Lehlbach, 

Chairman Subcommittee on Marine Insurance, 

House of RepresentativeSy Washington, D. C. 

Mr Dear Sir : Supplementary to my letter of July 22, to which you replied on 
July 26, 1 am inclosing another set of ocean bills of lading. 

In order that you may be advised of recent changes, I would invite your at- 
tention to rule No. 3 as printed on the bill of lading, which for convenience I 
have marked " No. 2," in order that you may note the change which has been 
made very recently. This is rule No. 1, as shown on the bill of lading, which I 
have marked " No. 1," revised. 

In the light of recent developments it appears to us as high-handed procedure 
to insert a clause in a new form of bill of lading without any notice, which we 
are compelled to use, which makes it practically impossible, in the event of loss, 
to collect more than $15 In some cases. This is really what it means, notwith- 
standing the fact that the limitation is placed at $150, for it frequently happens 
that a package will not measure more than 1 cubic foot or li cubic feet. It is 
my understanding that certain lines operating out of New York have placed 
the limitation at $8 per cubic foot. 

As regards the bill of lading which I have marked " No. 3," I would respect- 
fully call your attention to clause 8, from which you will see that if the exact 
wording of this clause is enforced In the case of loss and damage we can collect 
but little, if anything, from the steamship company. This, of course, tends to 
make the insurance rates very high, and it is quite probable that in time we 
shall be unable to secure full protection from any insurance company. 
Yours, truly, 

C. B. Baldwin, 
Maauiger Transportation Department. 

The bill of lading sections to are as follows : 

Rule 1 of the Leyland Line (Boston to Liverpool), bill of lading marked 
*• No. 1 " : 

** 1. It is also mutually agreed that the value of each package receipted for 
as above does not exceed the sum of $100 unless otherwise stated herein, on 
which basis the rate of freight Is adjusted." 

Rule 3 of the Leyland Line (Boston to Liverpool), bill of lading marked 
" No. 2 " : 

"3. Also, It is also mutually agreed that unless a higher value be stated 
herein and declared herein to be the basis of adjustment of freight, the value 
of any package shipped hereunder does not exceed $150 per package, nor $15 
per cubic foot, nor $30 per hundredweight, and the freight thereon has been 
adjusted on the basis of such valuation. In computing any liability of the 
carrier In respect of the goods, no value shall be placed thereon higher than the 
invoice cost, not exceeding $150 per package, nor $15 per cubic foot, nor $30 per 



180 THEFT, ETC., OF EXPORT AND IMPORT SHIPMENTS. 

hundredweight (of such other value as may be stated herein aS the basis of 
freight), nor the proportionate part of such cost and value, in case of any 
partial loss or damage." 

Clause 8 of the Boston-Buenos Aires Line bill of lading : 

"8. Unless a higher value be stated herein and upon the dock receipt sent 
to the dock with the goods, the value of the goods does not exceed $100 per 
package or piece, and the freight thereon has been adjusted on such valuation, 
and no oral declaration or agreement shall be evidence of a different valuation. 
In computing any liability of the company in respect of the goods, no value 
shall be placed thereon higher than the invoice cost (including freight prepaid 
hereunder) not exceeding $100 per package for such other value as may be 
stated herein). In case of a partial loss or damage the steamship company 
shall not be liable for more than such proportion of the same as $100 or the 
value declared bears to the actual value. Nor shall the company be held liable 
lor any profits or increase of price or value over such cost not exceeding said 
value, nor for any special or consequential damage or commission, profit, inter- 
est, duty, storage, landing or other similar charges, and the company shall 
always have the option of replacing any lost or damaged goods. In case of any 
loss or damage for whch the company shall be liable the company shall to the 
extent of such liability have the full benefit of any insurance that may have 
been effected upon the goods or against said loss or damage, and as well also 
of any payment to insured by underwriters repayable only out of recovery 
against the company, notwithstanding the underwriters are not obligated to 
make such payment. The company shall not be liable for any loss or damage 
unless written notice of claim be presented in writing to the company within 
90 days after delivery of the goods to the company, nor unless suit therefor is 
commenced within six months after delivery of the goods to the company, and 
the lapne of such period shall be deemed a complete bar to recovery in any such 
suit or proceeding not sooner commenced, notwithstanding the company may 
be a nonresident or a foreign corporation. Nothing shall be deemed to waive 
the provisions of this clause except a written express waiver signed by the com- 
pany. Any claims for loss or damage by short delivery or otherwise arising out 
of this bill of lading shall in the option of the company be dealt with in New 
York according to the law\s of the United States of America to the exclusion of 
proceedings in the courts of any other country." 

AFTER RECESS. 

The subcommittee reassembled at 2 o'clock p. m., pursuant to 
recess. 

Mr. Edmonds. The committee will come to order. 

The first witness, I believe, is Mr. Hill. Is he present ? You may 
proceed, Mr. Hill. 

STATEMENT OF MB. W. J. HILL, EEFEESEITTINO THE CLEVELAND 
WORSTED MILLS CO. AND THE CHAMBER OF COMMEBCE OF THE 
CITY OF CLEVELAND, OHIO. 

Mr. Hill. Mr. Chairman and gentlemen of the committee, the 
Cleveland Worsted Mills Co. embarked on an export business some 
seven years ago, and during that time they have developed their 
business in all parts of the world. 

When the war came on the policy of the company was declared to 
be to pursue such markets as we were hoping to continue and to 
hold after the war was finished. Consequently we developed the 
markets in which the United States was most vitally interested — ^the 
markets of the Caribbean, of Hawaii, of the Philippine Islands, of 
Latin America, of China, and of Japan. And during the war the 
experience of our company was such that the losses which we suf- 
fered from theft and pilferage and nondelivery were so great as 
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almost to make us give up the export business. Since the war those 
claims and losses through those causes have increased rather than 
decreased, and at a time when exporters, manufacturers, and others 
who export merchandise are in the greatest n^ed of assistance, they 
find themselves confronted with this matter of loss through pilfer- 
age, through nondelivery by steamship companies, and it is so 
serious that it is almost a question as to whether they shall con- 
tinue in the export business. 

The cessation of exports to-day, when we need exports, when we 
need to export merchandise — ^the cessation of any exports would be 
nothing less than disastrous. This country needs exports. We need 
to export in order to continue to employ the number of people in 
this country which are employed in manufacturing centers. 

The lines chiejBy of manufactured goods have been the most sub- 
ject to theft and pilferage, and the causes of this theff and pilfera/^e, 
as I see it, are not only in the United States, they are in Latin 
America, they are in Europe, thej are world-wide. They are not 
confined to any one country. It is a disease, apparently, that has 
spread the world over. The predatory elements of all populations 
have seemed to spring up and to help themselves to anything that 
they could get their hands on, so long as it was merchandise that 
could be us^. 

The amount of theft and pilferage that we have experienced in 
our domestic business will be of interest to you, because this ques- 
tion is not only one relating to forei^ exports but it is also one re- 
lating to our domestic business. 

I have here a statement which was hastily compiled, because of the 
short notice which we had of this meeting, showing our outbound 
freight, the claims which we have paid to three railroad companies — 
the Pennsylvania Railroad Co., the Erie KaUroad, and the Balti- 
more & Ohio Railroad Co. In the 10 years from 1903 to 1913 our 
total claims against those railroad companies amounted to $7,000, 
or an average of a little over $700 per year. In the year 1916 our 
claims against those railroad companies were three times what they 
were for the total 10 j^ears previous. In other words, they amounted 
to $22,000 for the year 1916. 

For the five years 1916 to 1920, inclusive, our total claims for inter- 
state loss were over $90,000.78, showing that this theft and pilferage 
business was not confined only to the export trade but was also tak- 
ing place in the interstate trade which we do. 

Our company is a large one and we do many millions of dollars of 
business, but the difficulty that we have as exporters is this., that 
whereas our Government has been pleased to recognize a uniform bill 
of lading on the railroads, and our claims being presented to these 
railroad companies have been met by the railroad companies and 
have been paid, and we have been satisfied. That is the smallest 
part of it, because the claim itself, the monetary consideration, is a 
consolation merely; what our customer requires is the merchandise 
itself. But when we come to export business and there are claims for 
theft and pilferage after the merchandise leaves New York, we have 
no remedy. 

I have in my hand a list of claims coming under various heads. 
List A is a list of claims for theft and pilferage. That is, mer-' 
chandise, where a case or a box has been broken into and some- 
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thing has been abstracted from it. In all those instances on this 
Exhibit A there is no question that that theft and pilferage was done 
after the merchandise, left New York. 

For your information, sir, I may say that the Cleveland Worsted 
Mills Co. do not buy their boxes nor do they use any second-hand 
boxes. We make our own boxes and we make them oi wood such as 
you would scarcely believe, so good and so fine is it. It is inch and 
a quarter wood. The boxes are double cleated. That is to say, they 
have straps of wood around them twice, and in addition to that they 
have a wire seal right around the whole box. So we have taken all 
the possible care that we could in making up our own boxes and in 
making our merchandise secure before it leaves our own factory. 

In this list B, Exhibit B, I have 12 instances of what is termed 
" nondelivery." Nondelivery is a case of merchandise being accepted 
by a steamship company and the steamship company failing to de- 
liver the same. In all of those cases the steamship company have 
recognized that they have accepted the merchandise but are unable 
to prove delivery, and when the matter is taken up with them they 
refer you to clause No. 21, which clause, I think in most bills of lad- 
ing — it is in several I have here — provides that they are limited in 
their liability to $100. 

Now, gentlemen, I do not say that steamship companies are any 
worse than anybody else, but I would draw your attention to the fact 
that in the case of the railroad claims we were paid in full and could 
satisfy our customers in full, but when it came to the case of a steam- 
ship company accepting merchandise and being responsible for it, 
then they decline the responsibility by saying that they are limited by 
the liability clause No. 21 to $100. The steamship companies have 
been under a difficult situation. 

Mr. Edmonds. Did fon sign those bills of lading and did you object 
to them at that time ? 

Mr. Hill. We have no option, sir, because certain steamship com- 
panies operate certain marlkets, and you have to take the steamship 
companies that are running to those markets, and the bill of lading is 
printed, and you have to accept it as they make it out. 

Mr. Edmonds. You knew that it was in there when you signed it? 

Mr. Hill. Yes ; we know it, but we have no other option. 

The steamship companies have themselves been in a difficult situa- 
tion. During the war they have had help and employees that were 
not amenable to discipline, and we can very well understand that not 
being amenable to discipline they were not disciplined, and, conse- 
quently, when employees are not disciplined, they do as they like. 
They took merchandise and stole it and sold it and converted it into 
money. We know this. It is common knowledge. 

The consequence of all this is that any reputable manufacturer or ex- 
porter who insures his merchandise has found that he is up against an 
extraordinary proposition with the insurance people. Up to last year 
the average premium for theft and pilferage for Latin America, in- 
cluding nondelivery, was approximately from five-eighths to 1 per 
cent. That included all risKs. To-day the average premium is be- 
tween 5^ and 6 per cent, and in some cases it runs to 10 and 11 per cent 
of the value of the merchandise. I know of no stable manufacturing 
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busiiiess that will stand any such premiums as the 5 to 11 per cent that 
is demanded by insurance companies to-day. 

I hand you herewith Exhibit A showing you a schedule of rates 
existing lak; year and the rates for the same service demanded to-day 
by one of the best insurance companies in this country. That will 
snow you the difference between the rates existing and the rates that 
were previously existinff. 

Mr. Edmonds. I would like to have you put both of those into the 
record. 

Mr. Hill. This gives the names of the customers, the number of 
the bale or case, the steamship company, and all the information. I 
have no objection whatever to these going into the record. 

Mr. Edmonds. They will be put into tne record at this point. 

(The papers referred to follow :) 

Exhibit A. 

Schedule s flowing new and old rates attached to policy No. 10457. 

[Gominodity: Maimfactnred woolens in baleB and cases. Insured at and from Cleveland, Ohio, hy nil 

to New Yorlcl 

YEAB 1010-20. 



New Tork to- 



Marine 
insar- 
anoe. 




1. Vera Cruz SO. 20 

J. If erlda, Yucatan. 30 

3. Mexico City  i 

4. Habana, Cuba 14 

5. Bairanqi]illa,Colomtia .35 

6- Buenaventura, Colomtia .45 

7. Bogota, Colombia •. OIJ 

8. Peru. .60 

9. Bolivia, Ecuador .01 

10. Valparaiso, caim .65 

11. Braxil ' .30 

12. Argentina 40 

13. Porto Rico 22 

14. Central America 50 

15. Pbilippines 37 



Peretnt. 



i\ 



TotaL 



10.70 

1.06 

2.33 

.30 

.85 

1.45 

.03 

.02 

.03 

2.55 

.80 

.00 

.47 

LOS 

.62 



T<>-DAY'8 RATES. 



New York to— 



1. VeraCnu 

2. Merida, Yucatan 

3. MexiooQty 

4. Habana, Cuba- 

5. BananqaUla» Colombia... 
0. Boenaventora, Golombia. 

7. Bogota, ColomUa 

8. Peru 

9. Bolivia, Eeoador 

10. Valparaiso, Cfam 

11. Brwil 

X2. Argentina 

13. Porto Bieo 

14. OBntial Ameciea. 

U. PidUppincs. 



Marine 
insur- 
ance. 



10.20 
.30 
.33 
.14 
.35 
.45 

L50 
.50 

LOO 
.55 
.30 
.40 
.22 
.50 
.37 



Tbeft 
and pil- 
fers^. 



PeretnL 
1 



Nonde- 
Uverj. 



Percent 
1 

11 



TotaL 



e.20 
8.30 
7.33 
7.14 
4.35 
6.45 

?.U 

ILOO 
7.iO 
5.30 
5.40 
2.22 
5.60 
2.37 
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Exhibit B. 
goods stolen ob pilfebed in tbansit. 

1. Case 7181 : Pilferage valu«, $214.88 ; stolen in transit ; steamship company 

refuse to pay. 

2. Case 6649 : Pilferage value, $1,610.06 ; stolen in transit ; steamship company 

refuse to pay. 

3. Case 7145: Pilferage value, $1,519.20; stolen in transit; steamship company 

refuse to pay. 

4. Bale 6648: Pilferage value, $338.61; stolen in transit; steamship company 

refuse to pay. 
6. Bale 7216: Pilferage value, $421.88; stolen in transit; steamship company 
refuse to pay. 

6. Bale 7634: Pilferage value, $320.13; stolen in transit; steamship company 

refuse to pay. 

7. Case 8147 : Theft and pilferage value, $280.50 ; stolen in transit ; no settlement. 

8. Case 6871 : Theft and pilferage value, $376.64 ; stolen in transit ; no settlement. 

9. Case 6870 : Theft and pilferage value, $270.88 ; stolen in transit ; no settlement. 

Exhibit C. 
goods lost ob 8h0bt delivebed by steamship companies — claims fbom januart 

TO APBIL, 1921. 

Bale 6104, lost or short delivered by United Fruit Co., value $350. United 
Fruit Steamship Co. paid $25.33 in full discharge. 

Bale 5062, lost or short delivered by United Fruit Co., value $600. United 
Fruit Co. offered $100 in full settlement. 

Case 6914, lost or short delivered, value $1,700. Steamship company offers 
$100. 

Case 6749, lost or short delivered, value $3,400. Southern Pacific Steamship 
Co. offers $100 in full settlement. 

Bale 7631, lost or short delivered, value $494.92. United Fruit Co. offers $100 
In full settlement. 

Bale 6993, lost or short delivered, value $500. Ward Line offers $100 in full 
settlement. 

Bale 6624, lost or short delivered, value $443.56. United Fruit Co. offers 
$38 in full settlement. 

Case 7596, lost or short delivered, value $1,300. Ward Line offers $100 in full 
settlement. 

LIST A, THErr AND PH^FEBAGE — CLAIMS FBOM JANUABY TO JULY, 1921. 

Angulo & Torafio, Habana : Case 7181, Lake Fischer, October 4, 1920 ; insur- 
ance company paid $214.88; 1 piece stolen while in transit from New Orleans 
to Habana. 

Rafaen*4rez, Habana, Cuba : Case No. 6649, PastoreSj May 27, 1920 ; insur- 
ance company paid $1,610.06; 5i pieces of goods stolen while in transit from 
New York to Habana. 

P^rez, Alea & Co., Santiago, Cuba : Case 7145, Lake Wimico, October 8, 1920 ; 
Insurance company paid $1,519.20; 7 pieces stolen while in transit from New 
Orleans to Santiago. 

Stella, Hnos, BarranqulUa, Colombia: Bale 6648, Tivives, May 21, 1920; in- 
surance company paid $838.61; 3 pieces stolen while in transit from New 
Orleans to Barranquilla. 

De llosa & Davino, Call, Colombia : Bale 7216, Parismina, October 25, 1920 
Insurance company paid $421.88; 2 pieces stolen while in transit. 

Malluk Hermanos, Cartagena: Bale 7634, iMke Qilhoa^ November 12 1920 
insurance company paid .i>3i20.13: 3 pieces stolen while in transit. 

Garcia & Dominguez, Habana : Case 6916, Lake Fischer, November 12, 1920 
amount claimed for $1,350; apparently lost after landing in Habana. 

Alvarez Menendez & Co., Habana : Case 6747, steamship Excelsior, Southern 
Pacific, June 14, 1920; amount claimed for to insurance company, $977.78; 
stolen in transit from New York to Habana. 

Henrique Helphf^n & (3o.. David, Panama: Bale 8147, Carrillo, January 21, 
1921; amount claimed for $280.50; 3 pieces pilfered while in transit; claim 
presented to United Fruit Co. 
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M. Bellon & Co., Mexico City : Case 6871, Oonzaha, October 2, 1921 ; amount 
claimed for $376.64; 5 pieces pilfered in transit. 

P. Ricahaud & Co., Piiebla, Mexico; Case 6870, Oonzaba, October 2, 1920; 
amount claimed for $270.88 ; 3 pieces stolen while in transit from New Orleans 
to Vera Cruz ; Gulf Line. 

Rivera & Co., Cartago, Costa Jlica : Case 7976, TJlua, December, 1920 ; amount 
claimed for $225.16; in transit from New Orleans; 3 pieces stolen. 

Enrique Galleffo, Mexico City; Case 7905: Steamship Munorway; amount 
claimed for $1,382; in transit from New York to Vera Cruz. 

LIST B, NONDELIVERY— CLAIMS FROM JANUAR"? TO JULY, 1921. 

Pelaez & Caicedo, Call, Colombia: Bale 6104, CarrUlo, February 23, 1920; 
insurance company paid $350; steamship company paid to insurance company 
$25.33 ; bale lost by United Fruit Co. between New York and Colon. 

Juan Rosero, Pasto, Colombia : Bale 5062, Turrialba, April 25, 1919 ; insurance 
company paid $600 ; steamship company acknowledged liability of $8 per cubic 
foot, not to exceed $100 ; bale lost by United Fruit Co. between New York and 
Colon. 

Rom&n Martinez Hnos, Santiago, Cuba: Case 6914, Kors fjord; insurance 
company paid $1,700; steamship company offered $50; case lost by steamship 
company between New Orleans and Santiago. 

Rafael P6rez, Habana, Cuba : Case 6749, Excelsior, June 12, 1920 ; insurance 
company paid $3,400; Southern Pacific lost case between New Orleans and 
Habana ; offered $50 in settlement. 

Gomez Hermanos, Cartagena, Colombia : Bale 7361, Lake Wirmco, November 
24, 1920 ; amount claimed for to Insurance company, $494.92 ; United Fruit Co. 
lost bale in transit to Cartagena ; offered about $50 to settle. 

Diez & Ca, Vera Cruz, Mexico: Bale 6993, Neptune, August 24, 1921, voyage 
16; amount claimed for to insurance company, $500; Ward Line lost bale in 
transit to Vera Cruz ; offered about $50 to settle. 

Block Hermanos, San Salvador : Bale 6624, Calamares, May 22, 1920 ; amount 
paid by insurance company, $443.56 ; amount paid by steamship company to in- 
surance company, $38; United Fruit Co. lost bale in transit from Colon to 
Salvador (Pacific Mail). 

• Javelly & Richaud, Guadalajara, Mexico : Case 7596, October 19, 1920, Helmer 
March; amount claimed for, $1,300; steamship company lost bale in transit; 
offered $50 to settle. 

Jose Grimaldl, San Salvador : Bale 7847, Calamarea, November, 1920 ; amount 
claimed for to insurance company, $1,032.04 ; steamship company offers to settle 
for $50 ; bale lost in transit. 

Francisco J. Pimiento, Barranquilla, Colombia: Bale 7848, nondelivery, 
steamship Lake Gilboa; amount claimed for, $800 ; Tropical Steamship Co. lost 
bale in -transit; offers to settle for 50/100. 

Signoret & Reynaud, Mexico: Case 7588, Helmer Morcfi, November, 1920; 
amount claimed for to insurance company, $2,800 ; New York & Cuba Mail Steam- 
ship Co. offers to pay 50/100 to settle. 

Enrique Gallego, Mexico : Case No. 3, Wacouta, $800 ; lost by steamship com- 
pany, New York & Cuba Mail Steamship Co. ; no settlement offered as yet by 
steamship company. 

We have no record of losses or theft in shipments Insured under consignee's 
own open policies. The above claims refer to shipments Insured by ourselves. 

We have several tracers on other shipments which as though deliveries have 
not been made by steamship company, but have no documents yet. 

Mr. Hill. In regard to nondelivery, this is the record of our claims 
of outward-bound freight, showing you the increase in claims — rail- 
road claims — on our domestic business only. 



J 



186 



THEFT, ETC., OF EXPOBT AND IMPORT SHIPMENTS. 



(The paper referred to follows :) 

Outbound only railroad claims. 



1903 
1904 
1905 
1906 
1907 
1908 
1909 
1910 
1911 
1912 
1913 
1914 
1915 
1916 
1917 
1918 
1919 
1920 
1921 



Pennsylvania. 



2, 



1, 

I; 
i 



S35.43 
598.33 
143.03 
572.64 
028. 52 
488.45 
145.50 
305.87 
308.36 
649.89 
122.87 
236.07 
41.82 
245.72 
631.76 
954.62 
514.44 
560.16 
724.27 



Erie. 



$116.95 
87.37 



a25.85 



257.04 

91.55 

135.97 

15.15 

62.63 

413.38 

1,999.21 

593.68 

2,402.04 

6,786.27 

6,937.26 

638.31 



Baltimore & 
Ohio. 



14.50 



8.00 

43.59 

202.50 

192.71 

40.72 



16,947.27 
2,039.10 
6,804.80 
3,347.88 
3,277.67 
264.73 



Total. 



S152.38 

685.70 

143.03 

577.10 

2^,354.37 

488.45 

145.50 

606.50 

602.41 

1,978.67 

1,178 74 

1,298.70 

455.20 

22,219.20 

12,264.44 

10, 161. 46 

14.648.69 

30 775.09 

3,629.31 



Mr. Hill. On merchandise that is overcarried or nondelivered the 
question is very serious. It seems to us so serious that unless we 
can have some guaranty as manufacturers and exporters — ^that unless 
we can have some guaranty that when we pay our money the re- 
cipients of that money shall be responsible for whatever they under- 
take — ^the railroad companies of this country are responsible when 
they accept freight and the freight is paid ; tne coastwise vessels are 
responsible likewise, and anybody who accepts merchandise and 
accepts money for taking care of that merchandise, or to undertake 
delivery of that merchandise, is responsible, and I think that the 
time has come when steamship companies should be no different in 
that res^pect than any other companies. It is common law, and the 
introduction of this clause 21 is simply the defeat of common law. 
It defeats the purpose of a man accepting money and a steamship 
company accepting rates provided for service to be done. The 
services are not done and they are held through this clause 21 to be 
free from liability. 

Another point that I would like to mate is this, that if a com- 
pany accepts merchandise and does not deliver it, as in the case of 
that exhibit, where we have at least, I think, 12 cases of merchandise, 
each case being over the value of $1,000, and in some cases running 
to $3,000, for the steamship company to turn around and say, " We 
are sorry; we have traced this merchandise but can not prove de- 
livery. Our liability is $100 " — for them to do that, sir, is, to say 
the least, evading responsibility, and the matter has been tested — we 
have had it up with our counsel, and counsel informed us that we 
have no remeay ; that if we accept this bill of lading as it is that it 
is good law. Therefore we must ask for a change of the law and 
must ask that the carrier shall be put in a position as other indi- 
viduals ; that it shall not be possible for him to make it profitable to 
not deliver merchandise and pay a minimum amount under his 
liability clause. 

As individuals, sir, as a firm, we have done all that we possibly 
could. We have watched our shipments from Cleveland, Ohio, to 
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New York; we have watched them from the terminal to the steam- 
ship ; we have covered them absolutely as far as possible, and in spite 
of all the care that our firm can take we have not been able to prevent 
these enormous losses which our company has sustained. 

This morning I heard various gentlemen- who were speaking in 
regard to their claims, and I have one before me in regard to a case 
of merchandise that was not delivered to the port of Vera Cruz, and 
this is a letter received from the steamship company : 

From the Ward Line, 
New York, July 2, 1921. 
Claim 20, S. S. Monterrey^ voyage 238. 
Messrs. J. D. Smith & Co., 

17 Battei'y Place, New York City. 

Gentlemen : In reply to your favor of the 27th ultimo, with reference to 
the above claim, which covers the alleged short delivery at Vera Cruz of one 
case of woolen piece goods, marks, A. L. S. & Co., Mexico City, D. F., 8062, 
exceedingly regret to advise that our effort.s to date to locate this case have 
been unsuccessful. 1'he case appears to have been duly loaded into the steamer 
and our tracers to other points of call have failed to locate this case. We are 
therefore of the opinion that the alleged nondelivery is due to the contents of 
the case having been stolen and the casing broken up, leaving no trace, and 
as we believe that your insurance covering this shipment included the risks of 
pilferage and/or theft, we would respectfully suggest that this subject be 
brought before the attention of your insurance underwriters, who, if they deem 
it necessarj', will take up the matter with us directly. 
Yours, very truly, 

William Imlay, General Claim Agent. 
PerH. H. Jennings. 

There is a direct case in which they acknowledge their liability; 
they acknowledge having received the merchandise, and the total 
amount that the insurance company can collect from this steamship 
company is $100. The value of that case is $2,320. 

I do not want to seem unduly severe with the steamship companies. 
Tliey have their troubles, but I do want it to be laid down axiomati- 
cally that if the steamship company accepts freight and charges its 
price for the certain service of carrying and delivering that freight, 
that responsibility shall go therewith. That is the point that we all 
feel should be clear. 

There is one other point that I would like to make, gentlemen, 
and that is that the collection,of our claim, if we are successful even 
in collecting it, is a very poor satisfaction to our customer. He does 
not want the money; what he wants is the merchandise; and when 
he fails to receive that, if we are successful in obtaining payment 
of the claim it is merely consolation, and nothing else. It does not 
by any means cover his loss of profit or the money that he might 
have made had he received the merchandise. 

For your information — and I would like to be as fair as possible — 
I would draw your attention to the fact of the improvement in the 
situation. There is an improvement this year. Apparently the 
criminal gangs are being controlled to some extent, because our 
total claims on our interstate commerce here only are up to date 
$3,629, as against practically $12,000 for last year. 

Mr. Edmonds. Are you doing as much business? 

Mr. Hill. We are not doing as much business, but we have done 
within 75 per cent of it this year of what we did last year. 
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Mr. Edmonds. Has there been any improvement in the ocean 
carrier situation? 

Mr. Hill. That is very hard to say, because the ocean business, 
the foreign business, has been so small. Practically since the end 
of December we have shipped no merchandise abroad. 

Mr. Edmonds. Is that on account of your insurance rates being 
so high? 

Mr. Hill. One of the chief i^asons is that the merchants have 
been stung, shall I say — to use an inelegant phrase — have been 
"stung" by the losses that they have sustained through theft and 
pilferage, and they do not want any more merchandise if they are 
going to be penalized by suffering a loss by theft and pilferage. It is 
true that other nations have the same difficulties as we have, but 
they are able to get more from the steamship companies and more 
from other companies than are American merchants and manufac- 
turers. 

I believe that if we are going to maintain our export business ; if 
we are going to anything like maintain it, we have got to not only 
have a square deal ourselves, but we have got to give our customers 
a square deal in regard to this theft and pilferage business. It has 
got beyond the control of any one merchant or any one manufac- 
turer, and therefore it is with pleasure that I see that the Govern- 
ment is taking hold of this thing, because it has grown to such 
dimensions that only the Federal Government can do anything in 
the matter. 

I think that is about all the testimony that I can give. If there 
is anything else that I can be of service to the committee on at any 
time or in any way I shall be very glad to give figures or procure 
figures for you. 

Mr. Edmonds. Does any gentleman desire to ask any questions of • 
the witness? 

Mr. KiRKPATRicK. I want to ask one question. Do you insure all 
these foreign shipments now? 

Mr. Hill. We do. 

Mr. KiRKPATRicK. You do not ship anything that is not insured ? 

Mr. Hill. No ; we do ship stuff that is not insured. 

Mr. KiRKPATRicK. What percentage of the foreign shipments do 
you insure? 

Mr. Hill. Probably 75 per cent of the foreign shipments we in- 
sure for the customer's risk. But do you know how that works 
out? 

Mr. KiRKPATRiCK. Xo; I do not. I would like to know. 

Mr. Hill. May I take the committee's time for one moment to 
explain ? 

It works out like this, gentlemen : If you are in Peru, for example^ 
and you order merchandise from me and jou instruct me to in^ 
sure it and I ship it and you do not receive it, you send me back 
the papers and you tell me to collect the insurance. In other 
words, you do not pay for the merchandise at all ; you leave it up 
to me to collect the insurance. Even though it be clearly under- 
stood that the merchandise is sold f. o. b. New 'York, it does not 
make any difference ; the customs of the trade, the sentiment in the 
country *and of the customer is such that he says, " Here are the 
papers, now collect the insurance." 
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Mr. KiRKPATRiCK. About 26 per cent you do not insure ? 

Mr. Hill. About 25 per cent we do not insure. That is left to the 
customer's open policy. 

Mr. Edmonds. Does the customer insure in that case on an open 
policy? 

Mr. Hill. They have their own open policy in that case. In such 
cases we demand a written statement from them saying that they 
have their own open policy number so and so with such and such a 
company, in order that we may know for sure. 

Mr. Edmonds. Then they are all insured, virtually ? ? 

Mr. Hill. They are all insured. 

Mr. Edmonds. The whole 100 per cent is insured one way or the 
other? 

Mr. Hill. Yes, sir. 

Mr. lx)iNE8. You said that you began to strap and wire your boxes 
at a certain time. Do you know when you began that practice ? 

Mr. Hill. We have done that practice from the time we com- 
menced the export business — always. We have also made our own 
cases and our own boxes, and we have also strapped them. 
• Mr. LoiNES. Have you so far suffered more from nondelivery of 
packages or from pilferage? 

Mr. Hill. In value of money from nondelivery, because then the 
whole case goes, while in the case of pilferage only part of the case 
is stolen. 

Mr. HicKox. May I ask one or two questions ? 

Mr. Edmonds. Yes, sir. 

Mr. HicKOX. In the case of this package that was valued at $2,300, 
did you declare the value to the carrier when you got your bill of 
lading? 

Mr. Hill. No ; we do not. It is not our custom to do so unless it 
is specified by the customer, or unless there is some special reason 
for doing so. 

Mr. HicKOx. And you have the option under your bill of lading 
of declaring the value and paying freight accordingly, have you not? 

Mr. Hill. All of our merchandise is first-class freight. We are 
manufacturers of fine worsteds, worsted cloth, and all of our mer- 
chandise is exported and accepted by the shippers as first-class freight, 
and we pay the first-class rate. 

Mr. HicKox. The question I asked was that if you had declared 
the value you had the option of declaring the value and paying freight 
on it, did you not? 

Mr. Hill. The question of the option of declaring the value is 
one that sometimes arises. It has never been customary to do so. 

Mr. HiCKOx. No; but what I want is the fact of whether under 
the bill of lading you could have done it if you wished to do so ? 

Mr. Hill. We could have done it if it had been demanded, but 
paying first-class freight as we do, we do not believe it is necessary 
to take further precuations than that. We think that is s*ufficient. 

Mr. Hickox. Just one thing more. In what countries do you find 
that the shippers receive a greater amount from the steamship com- 
panies in the event of loss, nondelivery of packages, than they do 
in this country? 

'Mr. Hill. I did not get that question clearly, sir. 
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Mr. HicKox. You stated that in other countries merchants got 
more from the steamship companies on claims for damage and 
short delivery than they do in this country? 

Mr. Hill. Yes, sir. 

Mr. HicKOx. I ask you in what countries is that true ? 

Mr. Hill. In England, for instance. I think the English bills of 
lading, so far as I have seen them — and I have seen a number of 
them — will pay as much as $1,000 per package. 

Mr. HiCKOx. With the exception of two bills of lading that were 
mentioned this morning, is it not a fact that the ordinary bill of 
lading, the English bill of lading, contains a limitation of not more 
than 20 pounds to the package, and that that has been so for years? 

Mr. Hill. I do not think that is correct. 

Mr. HiCKOx. Are you familiar with English bills of lading ? 

Mr. Hill. I am not so familiar with English bills of ladmg as I 
am with American bills of lading, naturally, because I am an 
American exporter. 

Mr. Edmonds. I would like to ask you a question myself right in 
that regard. 

What would be the difference — will you tell the committee what 
would be the difference if they had declared the full value of the 
package when it was shipped as first-class freight? 

Mr. Hickox. I do not know what the particular steamship com- 
pany's rates were, but if they shipped a package that was really 
worth $2,300 and they received a bill of lading which said that the 
freight rate was largely regulated on the value of $100, why then 
I say that the shipper was not dealing squarely with the steamship 
company and that if the true value had been stated, the shipper 
could and should have paid an additional freight rate based on that 
additional value. 

Mr. Edmonds. Now, in your freight rates you have classes A, B, 
C, and D. I have seen them myself published in the papers, and 
your highest rate is class A. Now, if this is class A, you would not 
charge any more if it was worth $1,000 or $2,300, would you? 

Mr. HicKox. Oh, yes; you would. If anybody chose to ship any 
specially valuable kind of merchandise, he would be expected to pay, 
and he does pay in the trade normally, a freight rate commensurate 
with the value of the package. 

Mr. Edmonds. What does he get for it? He gets no guaranty. 

Mr. HicKox. Yes; he does. He gets a value stated in his bill of 
lading, which is the value of the package, and its value is the limit 
of the carrier's liability. 

Mr. Edmonds. But it is the value that you folks will allow hira 
to insure for. You won't pay any more than your $100 anyhow. 

Mr. Hickox. Certainly we will. The limitation of $100 is then 
out, and the limitation of the carrier's liability in this particular 
case would have been $2,300. 

Mr. Edmonds. You mean to say that if he had put the value of 
that package in his bill of lading, you would wipe out that clause 
and say you would not limit your liability to $100? 
Mr. HiCKOx. Exactly. That is exactly what I do say. 
Mr. Hill. What rate would they charge us? 
Mr. Hickox. Well, you will have to ask the traffic man of the 
particular line. . I can not tell you that. 
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Mr. Lehlbach. As I understand it, the traffic people here that 
have testified said they spent two or three weeks trying to ascertain 
what such a rate would be. The agents of the company said they 
could not give them such a rate, and in rare instances when they did 
get such a rate it was absolutely prohibitive. 

Mr. HiCKOx. I think you will find if you interrogate the steamship 
people that there has never been the slightest difficulty in finding out 
what the additional rate is to be. 

Mr. Hnx. That is not the case, sir. There is always a great deal 
of difficulty. 

Mr. HicKox. The steamship people here will be able to speak for 
themselves on that point. 

Mr. Edmonds. All right, we will let the witness go, then. 

Mr. Campbell. I would like to ask the witness to read into the 
record clause 21 of the bill of lading to which he refers, so that we 
may have it 

Mr. Hill. Clause 21 in this particular bill of lading reads as fol- 
lows. 

Unless a higher value be stated herein, the value of the goods does not ex- 
ceed $100 per package, nor $8 per cubic foot, and the freight thereon has been 
adjusted on such valuation, and no oral declaration or agreement shall be evi- 
dence of a different valuation. In computing any liability of the carrier In 
respect to the goods, no value shall be placed thereon higher than the Invoice 
costs, including freight prepaid hereunder, not exceeding $100 per package nor 
$8 per cubic foot, nor such other value as may be stated herein. Nor shall 
the carrier be held liable for any profits or increase of price or value over such 
cost not exceeding the said value, nor any special or consequential damage, and 
the carrier shall always have the option of replacing any lost or damaged goods. 

Mr. KiRKPATRicK. Right there — suppose you do value them at 
their real value, you still have every other single restriction of the 
bill of lading to get past before you get a recovery, do you not? 

Mr. Hill. Yes, sir ; we do. 

Mr. KiRKPATRicK. That is the only one that is obviated by your 
declaration of value ? 

Mr. Hill. It has always been the custom, sir, that when mer- 
chandise pays the first-class freight rate, that has been supposed to 
cover — ^to be sufficient for any freight or any other services ren- 
dered. 

Mr. Edmonds. That limits the liability also to class B and class C. 

Mr. HiLu I do not know about class B or class C, AH of our 
merchandise is first-class freight, and we never question anything 
else. 

Mr. Edmonds. I think cla6s C is also package freight, is it not? 

Mr. Hill. I think it is, under certain conditions. 

Mr. Edmonds. C and D are bulk freight. 

Mr. Hnx. I think C and D are buflc freight. But with those I 
have had little experience, because we are not in that class of 
business. 

Mr. Edmonds. I suppose on a load of c^>rtl they limit th« liability 
to $100? [Laughter.] 

Mr. Hnji. Bfere is an interesting photograph, nir, nhowing how 
we sell our merchandise in some or tne inaa5««wJ)lft places of Houth 
America. That is a photograph of our traveler I'lirrymg our «am- 
pies. [Showing photograph.] 
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Mr. Edmonds. Is that you going up there ? 
Mr. HiLLr. No ; that is my salesman. 

Mr. Edmonds. We are very much obliged to you for your testi- 
mony, Mr. Hill. 

Is Mr. Englar present? We will hear you now, Mr. Englar. 

STATEMENT OF ME. D. EO&EE ENGLAR, BEFRESENTING THE 

TRADE PROTECTIVE ASSOCIATION. 

Mr. Englar. Mr. Chairman and gentlemen of the committee^ I 
appear here as counsel for the Trade Protective Association, which 
has just been formed, and, unfortunately, this meeting came on a 
little early for us because we are not yet mcorporated. The purpose 
of this association is to bring about cooperation between shippers 
and underwriters, with a view to reducing losses by theft and pil- 
ferage. The membership of the association is made up principally 
of various trade bodies, three of whom are represented here this 
morning by three of the speakers. Their purpose is to combat these 
losses, not only by bringing about legislation but by practical steps 
in the way of packing, bringing about convictions, and all other 
means which will tend to discourage theft and pilferage. 

I shall address myself entirely to the legal aspects of the situa- 
tion. I am not going into the merits of it, which have been so 
fully discussed. And in that connection I would like to ask if I 
may have put into the record a resolution and memorandum in sup- 
port of that which I have filed with the chairman by letter. I will 
give you a copy, Mr. Campbell. I prefer not to read them, because 
my time is limited, and I will give Mr. Campbell a copy and he can 
answer it as he sees fit. I would rather spend the time that I have in 
discussing the strictly legal aspects. 

Mr. Edmonds. It may be placed in the record at thi« point. 

The paper referred to follows : 

Memorandum in Support of Resolution Passed by the Trade Protective 
Association on June 29, 1921, Indorsing the Proposed Amendment to 
THE Harter Act. 

The first two sections of the act of February 13, 1893, commonly known as 
the Harter Act, provide in substance that the master or owner of any vessel 
transporting merchandise to or from a United States- port shall not Insert in 
any bill of lading or shipping document any clause, covenant, or agreement 
whereby their obligation 

" To exercise due diligence, properly equip, man, provision, and outfit said 
vessel, and to make said vessel seaworthy and capable of performing her 
intended voyage, or whereby the obligations of the master, officers, agents, or 
servants to carefully handle and stow her cargo and to care for and properly 
deliver same, shall in any wise be lessened, weakened, or avoided." 

The third section of the act providers, in substance, that if the owTier of such a 
vessel has used due diligence to make her seaworthy, properly manned, equipped 
and supplied, neither the vessel nor her owners shall be responsible for dam- 
age or loss resulting from faults or errors in navigation or in the management 
of the vessel. 

The intent of the act is perfectly clear: The shipowner is made responsible 
for the seaworthiness of the vessel when she begins the voyage, and for the 
proper handling, custody, and delivery of the cargo ; these are things which are 
presumably within the shipowner's control. On the other hand, the shipowner 
is relieved from liability for the navigation and management of the ship while 
she is at sea and beyond his personal control. 
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During the last 25 years, however, the act has been whittled away by the 
cHinrts until it no longer fulfills the purpose for which it w^s obviously designed. 
Thiji< result has been prodiiced principally by the following clauses, which have 
been inserted in bills of lading and sustained by the courts : 

(1) Clauses placing an arbitrary and wholly inadequate value upon the 
goods shipped, as, for example, $100 per package. (Pierce Co. v. Wells, Fargo 
& Co., 236 U. S., 278 ; Reid r. American Express Co., 241 U. S., 544 ; Leyland & 
Co. (Ltd), p, Homblower, 256 Fed. Rep.,' 289.) 

(2) Clauses requiring claims to be tiled and suits to be brought within some 
lixed period. 

A very cdnnnon clause of this character requires claims to be filed before the 
goods are* removed from the custody of the carrier. The courts have not only 
sustained this clause, but have held that signing for goods as in damaged con- 
dition is not a notice of claim within the meaning of this provision. As goods 
are usually received by truckmen or lightermen, who have no knowledge of such 
technicalities, this clause acts as a bar to many thousands of meritorious claims 
each year. (The Persiana, 185 Fed. Rep., 396 ) 

(3) Clauses casting the. burden of proof on the consignee. 

Moat bills of lading contain provisions wliich, either directly or indirectly, 
east on the consignee the burden' of proving the negligence of the carrier. As 
the consignee usually does not know and can not find out how his goods were 
damaged, it is seldom possible for him to ascertain or prove that they were 
damaged by the carrier's negligence. The carrier, w'ho has the custody of the 
good.s and who usually is the employer of all the available witnesses, should 
have the burden of proving how the goods were damaged and showing that 
they were not damaged by his negligence. Clark et al v. Barnwell et al, 12 
(How.) p. S:, 272.) 

(4) Clauses providing that the carrier shall have the benefit of the shipper's 
insurance. 

Although this clause has been upheld by the courts, the shipper's under- 
writers have been able to nullify it by proper provisions in their policies. The 
result has been, however, to make insurance policies very nmch more compli- 
cated, necessitating loan reoe pts. etc. (Luckenbach et al r. W. J. McCahan 
Sugar Refining Co. an'i the Insular Line, 248 U. S., 139.) 

Through the instrumentality of the clauses above discussed, ocean carriers 
have. almost entirely defeated the purpose of the Barter Act. Unfortunately, 
the courts have not construed this act liberally as a remedial statute but have 
been inclined to take a narrow and technical view of its terms. As an original 
proposition, we think it is difticult to ma'ntain that a clause limiting the 
carrier's liability to $100 for loss of a package worth $5,0(X) is not one 
** whereby the obligations of the master, officers, agents, or servants to care- 
fully handle and stow her cargo and to care for and properly deliver same 
shall in any wise be lessened, weakened, or avoided.'' Nevertheless, the courts 
have so Jield, and the only way to change this rule Is by legislation. 

The enormous Increase in losses from theft and pilferage' during recent years 
has correspondingly increased the importance of this subject. Under present 
conditions, It is actually cheapiM- lor carriers to pay damages at the agreed 
valuations than to j)ay for adequate protectcm of valuable goods. It Is the 
belief of those who. have made the most thorough Investigation of the subject 
that the only way to correct the appalling conditions which exist to-day In 
respect of theft and pilferage Is to impose the responsibility for such losses 
on the only Interest which Is in a position to prevent them — i. e., upon tlie 
carriers. The fact that such losses are now borne by cargo underwriters 
affords no answer to the dlfl^iculty ; for cargo underwriters can only pay losses 
out of premiums, and, In the long run, the losses are borne not by the under- 
writers but by the shippers and consignees. Furthermore, the risk of theft and 
pilferage has now reached such serious proportions that any further increase 
in the losses may render it im|»ossible to get insurance. 

Respectfully submitted. 



Counsel for the Trade Protective Association. 

Minutes of a special meeting of the Trade Protective Association, held in the 
board room of the National Board of Marine Underwriters, at 44 Beaver Street, 
in the Borough of ^lanhattan, city, county, and State of New York, on June 29, 
1921, at 2.30 p. m. 
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There were £)reseQt : Merchanta A8«oclation at New York, L. H. Bonn, H. B. 
Twombly ; National Association of Manufacturers, Mr. Stackpole, representing 
Mr. M. Gonzales ; Tanners' Council, Mr. Lee, representing Mr. Mltcbell ; Wilton 
Manufacturing Co., W. S. Poor ; Export Managers' Club, Mr. Goklen ; American 
Manufacturers' Export Association, Mr. Erb, representing Mr. Downes ; Ameri- 
can Exporters' and Importers' Association, P. L. Guiterman, Allerton D. HJtel>; 
American Institute of Marine Underwriters, HeAdon Chubb, BenJ. Rusht H. H. 
Reed; Harrington, Bigham & Englar, D. R. Englar; A. R. Lee & Co., A. R. Lee. 

Mr. Reed acted as chairman of the meeting and Mr. Driver as secretary. 

The meeting having been called to consider the advisability of amending the 
Harter Act and Cummins Act, the discussion at the meeting was confined to this 
subject. Various amendments were considered and discussed, iiu!luding Senate 
bill No. 327, introduced by Mr. MacKellar on April 12, 1921. After full discussion 
and deliberation the following amendments wejre formulated: 

PROPOSED AMENDMENT TO SECTION 1 OF THE HABTEB ACT OF FEBHUART 13, 1898, 

37 STATUTES AT LAROE, PAQE 445, CHAPTER 106. 

Be it enacted by the Senate and Some of Representatives of the United States 
of America^ in Congress assembled. That section 1 of the act entitled "an act 
relating to navigation of vessels, bills of lading, and to certain obligations, 
Auties and rights in connection with the carriage of property," approved the 13th 
(lay of February, 1893, which reads as follows, to wit; 

*' That it shall not be lawful for the manager, a#ent, master, or owner of any 
vessel transporting merchandise or property from or between ports of the United 
States and foreign ports to insert in any bill of lading or shipping documents any 
clause, covenant, or agreement whereby it, he, or they shall be relieved from lia- 
bility for loss or damage arising from negligence, fault, or failure In proper 
loading, stowage, custody, care or proper delivery of any and all lawful mer- 
chandise or property committed to its or their charge. Any and all words or 
(Clauses of such import inserted In bills of lading or shipping receipts shall be 
null and void and of no effect.*' 
be and the same is hereby amended to read as follows : 

•• That it shall not be lawful for the manager, agent, master, or owner of any 
vessel transporting merchandise or property from or between ports of th» United 
States and foreign ports, to insert in any bill of lading or shipping dociunent, any 
clause, covenant, or agreement whereby it, he, or they shall be relieved from lia- 
bility for loss or damage arising from negligence, fault, or failure In proper 
loading, stowage, custody, care, or proper delivery of any and all lawful mer- 
chandise or property committed to its or their charge, or shall have the benefit of 
any insuranve effected by the shipper or conMgnee thereof, or whereby his, it9, or 
thevr liability shall be limited to any sum less than the full actual amount of sv^ 
loss or da/inage, notwithstanding any agrecinent purporting to fis: iUe value of 
such merchandise or property at a sum less than its actual value^ whether in 
consideration of a reduced rate of freight or otherwise. In the event of loss or 
damage, the burden of proving freedom from negligence shall be upon the vessel 
and her oii^rwr, 

" Notice of all claims for loss or datruige visible from a superficial exa^yUna- 
tion of the merchandise or of the barrel, box, bale, package, or other container 
holding the same, shall be given the carrier before removal from fhe doch; but 
a notation on the receipt given for any goods or merchandise to the effect that 
the same are in damaged condition shall be deemed sufficient notice of cla4/fn. 
Notice of all claims for loss or damage discoverable only by opening the barrel, 
box, pacJcage, bale, or other container, shall be given the carrier within a rea- 
sonable time after the delivery of the merchandise to the receiver tJiereof, such 
reasonable time being determined by the nature of the merchandise transportedf 
and the circumstances of each case. 

" No clause shall be inserted in any bill of lading or shipping docu^ngnt 
whereby the time tvithin which suit must be brought against wivy vessel or car- 
rier, subject to the provisions of this a^ct, shaU be limited to a period of less tha/a 
one year} 

"Any and all words or clauses inconsistent with this section inserted In bills 
of lading, or shipping receipts, shall be null and void, and of no effect." 

> Italics indicate new matter. 
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PROPOSED AMENDMENT TO THE CUMMINS ACT OF AUOUST 6, 1916. 

Beit enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled. That bo much of an act to amend an act en- 
titled "An act to amend an act entitled 'An act to regulate commerce (approved 
Feb. 4, 1887), and all acts amendatory thereof, and to enlarge the powers of the 
Interstate Commerce Commission,' " approved the 9th day of August, 1916, which 
reads as follows, to wit : 

''Provided, however. That the provision hereof respecting liability for full 
actual loss, damage, or injuttr, notwithstanding any limitation of liability or re- 
covery or representation or agi-eement or release as to value, and declaring any 
such limitation to be unlawful and void, shall not apply, first, to baggage carrieil 
on passenger trains or boats, or trains or boats carrying passengers ; si'cond, to 
property except ordinary live stock received for transportation concerning which 
the carrier shall have been or shall hereafter be expressly authorized of required 
by order of the Interstate Commerce Commission to establish and maintain 
rates dependent upon the value declared in writing by the shipper or agreed 
upon in writing as the released value of the property, in which case such dt'clara- 
tion or agreement shall have no other effect than to limit liability and recovery 
to an amount not exceeding tho value so declared or released, and shall not, so 
far as relates to values, be held to be violation of section 10 of this act to regu- 
late commerce, as amended ; and any tai'iff schedule which may be filed with the 
commission pursuant to such order shall contain specific reference thereto and 
may estabLsh rates varying with the value so declared or agreed upon ; and the 
commission is hereby empowered to make such order in cases where rates de- 
pendent upon and varying with declared or agreed values would, in its opinion, 
be just and reasonable under the circumstances and conditions surrounding the 
transportation. The term 'Ordinary live stock' shall include all cattle, swine, 
sheep, goats, horses, and mules, except such as are chiefly valuable for breeding, 
racing, show purposes, or other special uses." 

be and the same is hereby amended to read as follows, to wit : 

'^Provided, however, That the provisions hereof respecting liability for full 
actual loss, damage, or injury, notwithstanding any limitation of liability or re- 
covery or representation or agreement or release as to value, and declaring 
any such limitation to be unlawful and void, shall not apply, first, to baggage 
carried on passenger trains or boats, or trains or boats carrying passengers; 
second, to property, except ordinary live stock, received for transportation con- 
cerning which the carrier shall have been or shall hereafter be expressly au- 
thorized or required by order of the Interstate Commerce Commission to estab- 
lish and maintain rates dependent upon the value declared in writing by the 
shipper or agreed upon in writing as the released value of the property, in which 
case such declaration or agreement shall have no other effect than to limit the 
liab-lity and recovery to an amount not exceeding the value so declared or re- 
leased, and shall not, so far as relates to values, be held to be a violation of sec- 
tion 10 of this act to regulate commerce, as amended ; and any tariff schedule 
which may be tiled with the commission pursuant to such order shall contain 
specific reference thereto and may establish rates varying with the value so de- 
clared or agreed upon ; and the commission is hereby empowered to make such 
order in cases where rates dependent upon and* varying with declared pr agreed 
values would, in its opinion, be just and reasonable under the circumstances 
and conditions surrounding the transportation: Provided further, That where 
loss, damage, or injury occurs to property delivered to any common carrier, rail- 
road, or transportation company, the burden of proving freedom from negligence 
shall be upon such common carrier, railroad, or tramsportation company, a/nd 
where such loss, doomage, or injury results from the negligence of the commvon 
carrier, railroad, or transportation compa/ny it shall be liable for the full actual 
loss, damage, or injury, and shall not have the right to limit the amfiount of re- 
covery against it to any declared or released value of such property.^ 

'* The term, ' ordinary live stock ' shall Include all cattle, swine, sheep, goats, 
horses and mules, except such as are chiefly valuable for breeding, racing,, 
show purposes, or other si)e<.ial uses." 

Upon motion of Mr. Tvvombly, duly seconded by Mr. Hitch, the following 
resolutions were adopted : 

Resolved, That the proposed amendments to the Harter Act and Cummins 
Act here formulated, and set forth at large in the minutes of tliis meeting, will 

^ Italics indicate new matter. 
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tend iiuiteriallj' to check tlie tinprecerleuted and still increasiiiji? volume of 
losses by th^ft in transit, which now constitute such a serious bui'den upon 
tiie commerce of this country. And be it . 

Further rCHOlved, That the said amendments will constitute nn important 
step in the direction of those reforms In transportation for the i)rrmiotion of 
which this association was orj^anized ; and that similar ])enelicial results can 
not be obtiiined under any system which depends for its eflicieiu'y upon a sup- 
posed option to the shipper as between a released bill of ladinj? nnd one which 
subjects the carrier to full liability. And it is, therefore, 

Further resolved i That rhis a8sociati<m hereby atlopts and approves the said 
amendments and that the various trade bodies affiliated with this association 
be requested, through their members here present, actively to supprirt these 
amendments, not only by resolutions, but l)y personal and active support before 
such congressional committees as may have occasion to consider legislation 
affecting the liability of carriers. And to this end, it is 

Further renolved, That the chairnuin be, and he hereby is, authorized and 
directed to sen<l to each of such affiliated bodies, a copy of this resolution, t(»- 
gether with a letter to be formidated by tie chjiirman, explaining in greater 
detail tlie purpose* of this resolution and the reascms for supporting the said 
amendments. 

Mr. Englar. There are several general observations that I want to 
make. One is as to the scope of the investigation of this committee. 
Of course, there is no limit to the scope of such an investigation, and 
some of tne reforms suggested here would be very far-reaching. I 
do not wish to be understood as expressing disapproval of any of 
those plans, because they are constructive, and if they are feasible 
I should be heartily in favor of them, but I do want to point dut 
particularly the very little change that need be made in the law to 
bring about the particular reforms to which most of the addresses 
have been directed. What I fear is that under the guidance that 
the committee may have to-morrow the investigation may be led oflF 
in pursuit of some Utopia, and we may overlook the particular thing, 
the one small step perhaps, that we miglit take, without breaking 
much new ground. 

Mr. Edmonds. If it is a cool Utopia, the committee will be led 
there very readily. [Laughter.] 

Mr. Englar. Most of tne addresses here have been directed to a 
proposed amendment to the Harter Act. The resolution which T 
have filed with the committee embodies a proposed amendment of 
the Harter Act. The changes in the law that are set forth in that 
amendment are directed at the four abuses which have giown up 
under the Harter Act, and they have all been referred to here. I 
simply want to bring them- together and direct the attention of 
the committee to the present state of tlie law. I think there is a 
case where the committee should have before it exactly what the law 
is to-day, because, otherwise, I think they are likely to get a false 
idea as to the magnitude of their task. In other words. I think it is 
not nearly so difficult for them to bring about the particular reforms 
that they favor as it might appear from some of the discussions here. 

For example, in these bills of lading that have been read into 
the record there are many very burdensome clauses, but the fact is 
that those clauses are, to a very large extent, void under the pres- 
ent law. I may not have an opportunity to go into this fully, but 
Mr. Laws, of Philadelphia, is here, who is thoroughly familiar 
with the present law, and I trust that he will have a chance to go 
into it more at length. 
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I want to say, briefly, that the Harter Act, the act of 1893, was, 
i,ti my opinion and in the opinion of a great many people who con- 
sidered it, intended to accomplish just what we ask the committee 
now to bring about. Its effect has been very largely nullified by 
court decisions. Where you have an exception in the bill of lad- 
ing, for example, against loss by leakage, that exception is invalid 
in so far as it applies to leakage due to the negligence of the car- 
rier. In other words, if you demonstrate that the barrels were not 
l)roperly stowed, the exception is void as to any damage that re- 
sults from that cause. That is covered by count also. The precise 
effect of that exception is one, I think, that you should have in 
mind, because that does have an effect, because it does not protect 
the carrier from leakage due to negligence. It has this effe6t, that 
if when merchandise gets to its destination and there is a loss by 
leakage, the fact that there is an exception of leakage in the bill 
of lading casts on the consignee the burden of proof of negligence. 

In other words, the courts state that the carrier is liable for his 
own negligence or the negligence of his servants, even with this ex- 
ception in the bill of lading, but that exception has the effect of 
casting. on you the burden of proving his negligence. In other words, 
if there were in the bill of lading no exception of leakage, all you 
would have to do would be to prove that the goods were delivered 
to the carrier in good condition and that when they arrived at des- 
tination there was a damage due to leakage. That would be enoiigh. 
Then the carrier would have the burden of excusing himself. 5ut 
by having that exception in there, the carrier is in a position to say, 
" Well, do you think I am negligent ? Go ahead and prove it." Or 
course you can not prove it. You ^t there and you find your goods 
on the dock ; the ship by that time is perhaps a thousand miles away 
and you have none of the evidence. The evidence is all in the hands 
of the carrier, and the result is you can not prove the negligence. 
Now, that is one of the points that has been mentioned here a 
number of times, but I shall fake up in the order,in which I have 
them in my memorandum the particular clauses which have very 
largely nullified the Harter Act. 

The Harter Act contains three important sections. 

The first two sections provide in substance — and I am quoting 
here from the act — "that no owner or master of any vessel shall 
insert in any bill of lading or shipping document any clause, cove- 
nant, or agreement whereby their obligation" — and here is where 
I quote from the act — " whereby their obligation to exercise due dili- 
gence to properly equip, man, provision, and outfit said vessel, and 
to make said vessel seaworthy and capable of performing her in- 
tended voyage, or whereby the obligations of the master, officer, 
agents, or servants to carefully handle and stow her cargo and to 
care for and propeii}- deliver same, shall in anywise be lesseneJd, 
weakened, or avoided." 

Now, the courts have said that when the carrier says he is onlj'^ 
liable for $100 for the loss of a $5,000 package, that does not lessen 
or weaken or avoid his obligation. I think that is -a very arguable 
question. I do not think the gentlemen who passed that act ever con- ' 
templated such construction, but that is the construction the courts 
have put upon it, and it is a very technical branch of the law. For 
example, some years ago there was a case in the Supreme Court, the 
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case of Calderon against the Atlas Steamship Co., where inadver- 
tentlj^ the carrier said that he would not be responsible for a package 
that was worth more than $100. The Supreme Court said, "That is 
void, because you have said you will not be liable at all if the pack- 
age is worth more than $100. You can say you will not be liable 
for more than $100, but you can not say that you will not be liable 
at all for a package which is worth more than $100." So that was 
ruled off. That shows you just how technical it is. 

On the other hand, although they are very strict in matters of 
that kind, they are extremely liberal in other aspects. Take, for 
example, one of the leading cases on this subject is the. Pierce Co. 
a^inst Wells Fargo & Co., in '2r36 U. S. There a carrier limited 
his likbility — an express company — to $50 in respect of a carload 
of Pierce Arrow cars, and it was contended that that was clearly 
unreasonable ; that that was not a real valuation ; that it was purely 
a subterfuge; but the Supreme Court said no, as long as it was in 
the form of a valuation it was good, and as soon as it took a dif- 
ferent form it was bad. And in the case of teland & Co. against 
Homblower the point was squarely argued — ^that was 256 Federal — 
that these clauses did lessen, weaken, or avoid. 

Mr. KiRKPATRiGK (interposiug). May I interrupt you there? They 
did not say that the carrier could put the value on, they said that the 
shipper could. 

Mr. Englar. It was presented as the value. 

Mr. KtRKPATRiOK. But the theory of the decision was that the 
shipper put this value on. 

Mr. Englar. The theory was that the shipper also did. 

Mr. KiRKPATRiCK. You said the carrier put the value on. 

Mr. Englar. I did not mean to say that. I do not mean to mislead 
the committee at all. The theory on which this is all supported is that 
the shipper doe^ it. Of course, on no other theory would it be ten- 
able, and I have no doubt that is the contention of the owners ; I have 
no doubt that is.what they will say to-morrow — that the shipper does 
it. They give him a bill of lading with $100 in it, and he values it at 
$100, and why should he not? Now, I would like to say a word on 
that point, because that brings up the question of an alternative bill 
of lading. 

It was suggested yesterday by one of the gentlemen who spoke that 
it would be wise to have two different kinds of bills of lading, and 
I hav^ no doubt that that will be the argument to-morrow. On that 
I want to say this:; That it is well-settled law in this country that 
the carrier and the shipper do not stand on an equal footing. The 
shipper has not freedom of contract. Now, we are talking to-day 
about the shipi)er's freedom of contract. It has been the law of this 
country for 100 years that the shipper has not freedom of contract. 
If lie had, there would be no excuse for us to be here at all ; and I say 
that there is absolutely no difference in this respect hetv\'een giving 
the carrier Kbei'ty not to assume any liability at all and giving him 
liberty not to assume more than $100 liability. If you are going 
to rc-erve freedom of contract, why is it that the carrier can not 
say, " Here are two bills of lading, tender one I assume no liability; 
under the other I assume full liability "*? He can not do that. That 
is well-settled law. It is simply because the courts have recognized, 
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hnff before there was any Harter Act, that thei-e is not real freedom 
of contract and that the shipper is to be protected. 

Now, what is the use of sayin^: to a carrier, " You can not exempt 
yourself from Imbility, but you can limit it to $100"? 

And $100 is not the worst. 1 had a bill of lading before me the 
other day — a French bill of lading — ^where the limitation was 10 
francs per package, which at the present rate of exchange would 
be about 80 cents. Then, to make assurance doubly sure, they said. 
" But in no event to exceed the amount of freight paid." 

Onoe you open the door for that sort of thing it is certain to b? 
carried to ridiculous extremes. And I will say, although I hold no 
brief for English shipowners, the English shipowners have shown 
a little broader vision in this thing, and they have not abused their 
privileges, I think, as much as have the American lines. They hare 
been a little more reasonable, and. they seem to think that it pays 
to be so. 

So much for that valuation clause. I say, if you are going to 
permit the carrier to limit his liability to a purely fictitious fiirure, 
you may as well say that he can have the option of exempting him- 
self from any liability at all ; because if you do not, it is just liki* the 
case of the young la^y who was told she could go in swimming, but 
she could not go near the water. That is just what it comes down to. 

Now, the second is the clause requiring claims to be filed and suits 
brought within a certain specified time. On the same day that I 
received notice of these hearings I happened to receive in the morn- 
ing's mail 12 letters from a P. & I. Club insuring American steam- 
ship owners — and they are all form letters. They relate to 12 dif- 
ferent claims, and the substance of 4:hem all I will quote for the 
record : 

" It is apparent from information obtained that clause 22 of the 
carrier's bill of lading limiting the time for presentation of claim 
has not been complied with in this instance, and for this reason we 
regret most respectfully that we are obliged to decline any and all 
liability for the steamsliip company " — naming the company. 

There were 12 of those — 12 claims simply thrown out because the 
claim had not been presented within the terms of that clause. That 
is another clause which really nullifies the intent of the Harter Act, 
and the courts again have shown a disposition to encourage that, 
because in the case of the Fersiama (185 Fed. Rep.), where the ques- 
tion first came up, there were some goods delivered damaged. The 
man who took delivery of them, naturally, was not a lawyer; he was 
not even a merchant; he was a lighterman, as I recall — either that or 
a truckman — and he si^ed for them damaged. Later suit was 
brought against the carrier, and they said, " Why, claim was not filed 
before the removal of the goods," and the consignee said, " Yes \ it 
was. The lighterman receipted for them damaged. He gave me notice 
that they were damaged." The court said, " That is true, but he did 
not give the carrier notice of the claim'; he only gave notice of 
damage." So it is wholly impractical under such rulings to pre- 
serve your rights, unless you have a lawyer at each pier. That might 
be worse than the present condition. [Laughter.] 

Now, as to the tnird clause, I covered that at the outset. That is 
as to burden of proof. We feel very strongly that the burden of 
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proof should remain on the carrier, because to cast the burden of 
proof on the consignee is in many cases — in fact, in the majority of 
cases — to take away any right of recovery. I sa^ that Congress, 
having laid down in the Harter Act the general principles on which 
a carrier's liability should be determined, having said, on the one 
hand, "You can protect 'yourself in respect of errors in navigation 
and management," and, on the other hand, " You can not exempt 
yourself from certain other things," either that should be repealed 
or you should put some life into it, so that it shall, have some effect, 
and to allow the carrier by subterfuge to sweep^ all that away is just 
to bring the law into contempt. 

The last clause that I mentioned in my memorandum is the clause 
contained in most bills of lading, providing that the carrier shall 
have the benefit of the shipper's insurance. That has been the sub- 
ject of a long legal fight, and the last few rounds have been won by 
the underwriters. They have been able, by provisions in. their 
policies, to nullify that clause in the bill of lading. The whole sub- 
ject was finally passed on by the Supreme Court not verv long ago 
(248 U. S.) m the case of Luckenbach against McGahan Sugar 
Refining Co., where the Supreme Court upheld a system of loan 
receipts whereby the underwriters had been enabled to get away from 
that clause in the bills of lading. The difficulty with that, although 
at the moment the underwriters have maintained their position, is 
that it makes a very cumbersome situation. It involves inserting a 
number of clauses in marine insurance policies — in fact, in some of 
them, some long policies, about a quarter of a policy is taken up 
with provisions relating to this way of getting away from the benefit 
of the insurance clause, and .it involves payments on loan receipts 
and various other cumbersome procedures which should be un- 
necessary. 

We feel that unless those four abuses can be corrected the Harter 
Act is of very little use to American shippers. 

I would like to take up briefly now some of the questions that 
came up during the discussion, as far as I hav^ heard them. It has 
been said that this would be a burden on American shipping; that 
it would be just as much a burden on foreign shipping as on Ameri- 
can shipping. The Harter Act is a burden on all shipping that 
enters or leaves the ports of the United States, because it operates 
on all of them. They have all acquiesced in it. Most of them have 
in their bill of lading " subject to the act of 1893," and it does not 
bear a bit more harshly on American shipping than on foreign 
shipping, and neither would the proposed amendment. 

The clause " not liable for anything that can be insured against " 
has been held void by the courts. 1 state that in answer to some 
question that arose here during the hearing. 

Another objection that has been made — of course I shall not be 
here when the carriers are heard, and I am simply answering such 
objections as I have gathered from the cross-examination thus far — 
it nas been said that a lot of this loss does not happen when the goods 
are in the custody of the steamship company. If that is so, so 
much the better for the steamship companies, because they will only 
have to pay for what happens while they have the goods. Even 
after these amendments are made, if they are made, the shipper or 
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consignee will still have to prove that the loss happened when the 
steamship company had the goods. He will then have to submit to 
cross-examination by Mr. Campbell and others, and he will have to 
state whether he has personal knowledge of what was in the case, • 
and he will have to prove by eyewitnesses every essential fact in 
order to recover, and if it proves then that the great bulk of these 
losses do not happen in the custody of the ocean carrier we will at 
least know where we stand. We can then devote our attention to 
the truckmen, the lightermen, or whoever does pilfer these goods 
and steal them. There are two classes of cases certainly where the 
proof would be easy and where the steamship companies certainly 
can not object. 

That is where they receipt for 10 cases and they only deliver 8. 
The burden of proof is not very difficult there. Another case is 
where they receipt for goods in good condition and they come 
broken — the cases when they deliver them are broken and have the 
contents gone — where they get a damage receipt. Those two cases 
would be very easy to prove, and if you can not prove your case you 
can not recover. So it seems to me that there is no substance in that 
objection. 

Some questions were asked here about uniform bills of lading. 
There is no uniform ocean bill of lading. There is a conference going • 
on now in London with the idea of bringing about such a uniform 
bill of lading, and a number of people have gone from this country 
to attend it. But, of coui-se, if such a bill of lading can be brought 
about, it will be just by voluntary means, agreement, and I have very 
little confidence in our ability to reach any such agreement. Fur- 
thermore, any bill of lading that can be reached by agreement will 
not be favorable to shippers. I think the shippers may get some con- 
cessions, but they will not get anything like what they require, and it 
is impossible to conceive of any real reform without legislation. 

Wlien the Harter Act was passed, everybody thought that it was a 
very innocuous act from the standpoint of the steamship companies. 
It gave them a great deal more than it took away from them. In 
fact, I never could see that it took anything, away from them ; never- 
theless, it ^as said then that it was going to ruin everybody, but 
since then the Canadian Government has passexi an act almost word 
for word identically with it. Similar acts have beeii passed in Aus- 
tralia and elsewhere, and I want to read one passage from this report 
which has been referred to, of the imperial shipping commission. It 
has been referred to a number of times, and I want to read one pas- 
sage from page 10. [Reading:] 

The view has been expressed to us that in effect shipowners could evade 
their liability under any of the existing legislations, except perhaps the Cana- 
dian act by agreeing to extremely low values for goods with the shipper. 

The word " agreeing " is quoted. 

It api)ears to us that it will be necessary in the new legislation : 

1. To provide for the settlement of a reasonable maximum value as the limit 
of liability, or probably several such limits for the various trades, and to pro- 
vide in some way for changes to be made to accord with any altered condition 
in freights and values. 

2. To prevent evasion of the general liability by any system of low or nomi- 
nal agreed values. 
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I read that simply to show that this conception that these arbitran^ 
clauses are an evasion of the present law is not an invention of our 
own ; it is recognized all over the world, and indeed I had the privilege 
of trying to explain to a number of very indignant French importers, 
the consignees, how it was that the $100 limitation clause was con- 
sistent with the language of the Harter Act which I have just read. 
The French thought that the Harter Act imposed full liability on 
the carrier, and they could not understand it. All I could tell them 
was that the court said so, and that settled it. I have been told, al- 
though I have not looked it up — ^I did not have time to; I had such 
short notice of this meeting — ^that the French courts have actually 
decided, in construing the Harter Act, that those valuation clauses 
were contrary to the Harter Act, notwithstanding our decisions on 
the subject. I have not had an opportunity to confirm that. I can 
only say that I have been so informed, and I have been credibly in- 
formed and believe such is the fact. I may be able to get them. 

There afe a number of countries which have passed laws similar 
to the Harter Act. That is one of the questions that was asked 
yesterday. Canada and Australia are among them; also New 
Zealand. 

Mr. Edmonds. Is there a law similar in England ? 

Mr. Englah. There is no English law similar. 

Mr. Edmonds. The English have a liability act, though? 

Mr. Englar. Nothing similar to our Harter Act. Most of the 
provisions that are invalid under the Harter Act are valid under 
English law — not under Canadian or some of the other dominions, 
but under English law. But in England the decisions show that 
the courts, in view of the great freedom of contract enjoyed there, 
have construed those clauses very strictly. In other words, instead 
of evidencing sympathy for the carrier, they have shown a great 
deal of sympathy for the shipper, and wherever they could they 
have held that the clause did not apply. There are some decisions 
there that go verv far, such as deviation claunes. No matter how 
wide the deviation clause, they hold that it has got to be reason- 
able. They say that no matter what it says practically, it only means 
a deviation within a reasonable degree. If you go outside of that, 
they will not construe the clause intending to cover the case. That is 
just an illustration. 

Now, as to this question of the option that the shipper has — Mr. 
Campbell asked to have that clause read into the record, no doubt 
to bring out that it starts off by saying " Unless a higher value i^ 
declared." I can not speak from personal knowledge. I am not a 
shipper, and therefore 1 can not say from personal knowledge; but 
I have a good deal of knowledge on that point from clients, and I 
firmly believe, and I state on information, that ocean carriers do 
not have any rates for higher values, and that in many cases the 
declaration of a higher value would not involve any higher rates. 
In other words, their freight as it stands is high enough to cover this 
risk. I was in one case myself which went up to the Supreme Court, 
where we brought out the fact that the rate would have been just 
the same — that was the shipment of an automobile — and we brought 
out that the rate would have been just the same if the higher value 
had been declared; but the Supreme Court says that did not make 
any difference ; that the valuation was there, and that settled it. 
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Where the carriers have been pressed for rates, it has been testi- 
fied here, and I believe it to be a fact, that they purposely give 
prohibitive rates, because they wish to discourage having this extra 
liability placed upon them. For that, among other reasons— I want 
to close with one point which I think goes to the root of thiK whole 
thing — so long as there is an option for the shipper to take the 
higher valuation or not to take it, the carriers will make it pro- 
hibitive ; they will do everything to discourage him from taking it, 
and it will be a thoroughly impractical system. Once you say that 
he must take it, competition will take care of the rest. When you 
tell him that he can not exempt himself from this liability, then the 
<luestion of what he is to charge for it will be taken care of just like 
any other item of cost. 

\Vhat seems to me to be the ^nost dangerous feature of this whole 
situation is this : I fear that the mechanics of the act — ^the methods of 
working it out — will be so confused with the principle involved that 
the committee may feel discouraged at the difficulties presented. The 
carriers will undoubtedly cite cases of great hardship to them if 
they assume these high liabilities. They will point out that they 
are entitled to additional compensation. I do not think anybody 
disputes that they are entitled to additional compensation. If they 
are going to carry these added losses themselves instead of throwing 
them onto somebody else they are etititled to such compensation as 
will enable them to absorb that loss. But I say that is an entirely 
distinct matter. I say that the thing to be settled here is the prin- 
ciple whether or not they should carry these losses. 

If they should, there is no difficulty ; nobody here is going to put 
the carriers out of business. They are all very friendly with them, 
and we want them to do business and have business, and nobody 
wants to do anything that is unreasonable. I am sure none of these 
men here expect the carriers to lose money, and once it is deter- 
mined as a matter of public policy that the carriers should and must 
carry this risk of theft and pilferage while goods are in their cus- 
tody ever37^body will cooperate in working out a system of determin- 
ing their extra compensation. That is just a matter of working 
out details. Now, just how that should be done I could suggest my- 
self half a dozen ways, but I am not going to do it. There is no use 
going into that until it is settled that* they are going to carry the 
losses, but if they are you can protect them. They are entitled to 
certain protection ; they are entitled not to have diamonds and so on 
shipped as ordinary merchandise. I might point out that they 
are protected against that now by another section of the Revised 
Statutes which takes care of precious stones, metals, and so on, 
hilt jthose are details. One thing, for example, I think it would be 
fair enough to provide that the carrier should not be liable for more 
than the average value of goods of the description put into the bill 
of lading. If a man ships woolen goods and it turns out he shipped 
some rare tapestry, the carrier may be entitled to protection. I am 
just throwing out those suggestions. I have not given much thought 
to that aspect of it, because it seems to me it is a point that comes 
up after you have settled the plain principle involved. The way it 
is handled on the railrpads is they have schedules of different com- 
modities and different rates, and there is no reason why the ship- 
owner sliould not have schedules. We do not expect them to carry 
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dress ffoods or manufactured clothing for the same price that they 
carry bulk cargoes. I say that is a thin^ that the committee can 
take up as a secondary question, because it does not come up until 
the question of where the loss is to fall has been determined. 

Mr. Lehlbach. Mr. Englar, in discussing certain clauses to be 
found in bills of lading you said some were void under the Harter 
Act and others were construed to be valid but were in derogation 
of the intent of the Harter Act. 

Mr. Englar. Yes, sir. 

Mr. Lehlbach. Have you given any thought to this clause which 
is found in some bills of lading: "The carrier, at its option, shall 
have all rights and benefits granted to shipowners, permitting a 
limitation of their liability by the laws or customs of any other 
State or country in the port of which said vessel may enter"? 

Mr. Englar. That is invalid. That has been settled many years 
ago — that any attempt to provide that a contract of transportation 
made in this countr}^ or for shipment to or from this country should 
be governed by foreign law is invalid. 

Mr. Lehlbach. I do not know whether you know or not, but if 
you do can you give us the reason why shipowners, after a clause 
has been expressly declared invalid by the courts, they continue to 
insert it in their bills of lading? 

Mr. Englar. For the reason that I have explained, sir, that it 
casts the burden of proof in many instances on the consignee. 

Mr. Lehlbach. Might he in this particular instance — this can 
not cast any burden of proof. 

Mr. Englar. I think Mr. Price explained that. Those are in 
terrorem. In lots of cases thejr can scare a man off by that. He 
doesn't consult counsel, and he just figures that he has no case. 

Mr. KiRKPATRiCK. Do you know whether the clause requiring 
notice of damage before receipt of the goods has been held valid ? 

Mr. Englar. Yes; I referred to the case of the Persiaiia^ where 
it was held that not only was the clause valid, but that signing for 
goods as damaged was not sufficient notice of claim. 

Mr. KiRKPATRiCK. Have you any opinion as to what would lie i\ 
reasonable provision in that respect? There certainly must be some 
notice. 

Mr. Englar. I have emb6died one, sir, in the draft of the law 
which I submitted. 

Mr. KntKPATRiCK. Very well ; that is all right, then, as long as it is 
before us. 

Mr. Englar. I have covered all four of those points in that law^ 
and have underlined the new part so that it is readily discernible. 

Mr. HicKox. May I ask Mr. Englar a question ? 

Mr. Edmonds. Yes, sir. 

Mr. HicKOx. Mr. Englar, you have suggested that in England 
they have not any Harter Act, and perhaps I got a wrong impression 
from what you said, but I rather .'ratherecl that your idea was that the 
law in England was less favoiable to the shipowner than it is in Ihis 
country. 

Mr. Englar. No; you quite misunderstood me. I hesitate to ex- 
press any opinion as to English law in your presence, sir. 

Mr. HicKOx. You have your own associate resident in England, so 
you need not have any hesitancy. 
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Mr. Englar. I did not mean to convey that impression, Mr. Hickdi. 
1 think the law, generally speaking, is more favorable to the carrier 
in England, but I said that the English carriers had not shown the 
same disposition, so far as I had observed, to abuse their immunities 
that they had shown here, so far as they have them here. 

Mr. HicKOx. Well, in England a carf'ier can contract against the 
consequences of his own negligence. 

Mr. Englar. That is true. 

Mr. HicKox. And here he can not do that. - 

Mr. Englar. That is very true. He can only contract that he will 
only pay $100 or $50. 

Mr. HioKOx. And when you speak of the carriers hot taking ad- 
V3.ntage of their — or perhaps you put the expression another way ; 
carriers not taking advantage — will you repeat that expression? 

Mr. Englar. What I said was that the carriers have not shown 
the same disposition over there to abuse the privileges conferred on 
them by law. 

Mr. HicKox. Well, now, when you speak of a carrier abusing his 
privileges, are you suggesting that he is doing something more than 
the law says he can do? 

Mr. Englar. No. Unfortunately the law permits him to do it, ae 
it now stands. 

Mr. HicKox. Well, there must be some authority, must there not, 
in the end to determine what is a proper thing to do ? 

Mr. Englar. That is true. 

Mr. HiCKOx. And under our system that is the court, is it not? 

Mr. Englar. No ; I beg pardon, I think tlie final authority is right 
here. The courts can do it temporarily, but not finally.' 

Mr. HicKox. Exactly, but when the people right here, if you please, ; 
or Congress, as in the Harter Act, pass an act, under our system the 
only conceivable way of knowing what that act mealis is to leave it 
to the courts, is it not ? 

Mr. Englar. That is true. 

Mr. HicKOx. And that has been done in this case. 

Mr. Englar. That has been done in this case. 

Mr. HicKox. And may I take it that you really disagree with the 
Supreme Court? 

Mr. Englar. No. I am glad you reminded me of that, becauise 
I wanted to state on the record that my remarks are not intended irt 
any sense as a criticism of the courts that have rendered these de- 
cisions. They are simply following ancient doctrines and principles, 
which in the past have not become as important as they have re-" 
cently. 

Mr. HicKOx. Well, the question of upholding the limitation of 
value, which I understand is the subject of your special criticism, 
is not a matter which comes from the Harter Act at all, is it? 

Mr. Englar. No ; it does not. 

Mr. HicKox. The Supreme Court, years before the Harter Act 
was passed, dealt with the question of limitation of liability in a 
bill of lading, and held that it was a perfectly proper procedure. 

Mr. Englar. That is true, but I want to say on that point that 
in my opinion the gentlemen who passed the Harter Act did not 
realize that they were allowing that to continue. I think they used 
unfortunate language. 
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Mr. HicKox. That is perhaps a matter of controversy, but, at least,, 
we know this, that when the Harter Act was adopted, which I think 
you said was also adopted in the same words in Canada— did not 
the Canadian water carriage of goods act specifically provide that 
there could be a limitation of $100 a package ? 

Mr. £nqIa4R. That is true, Mr. Hickox, but you will bear me out 
that the Canadian act was passed years after our act, and after 
our act had been construed by the courts and they intended simply 
to follow the Harter Act. 

Mr. Hickox. Yes; and after these things which you complain 
about were perfectly well recognized. 

Mr. Englar. That is true. But I refer, you now to the report 
of the Imperial Shipping Commission, where they point out that 
this is an evasion of the intent of the law. 

Mr. Hickox. I do not think they do point it out, and I think that 
it would be very interesting for the committee to read the report of 
that commission, because that report and what you have quoted 
is wholly different from any suggestion made by any representative 
of the shippers or insurance people at this hearing. 

Mr. Englar. I beg pardon. One of the gentlemen to-day sug- 
gested something very much like that. 

Mr. HicKox. I do not mean to argxie with you on the question of 
what they may or may not have said, but the last witness to-day 
said that he thought ttie values should be very largely increased, 
without any increase in freight rate until you got up to, say, $1,000^ 
a package; and one of the witnesses yesterday said that whether or 
not the shippers would be willing to pay an additional freight rate 
if they got some additional liability he could not say until he knew 
what the freight was. Now, this Canadian— or rather this imperial 
conference — has recommended that whatever is fair under all the- 
circumstances of the trade should be adopted. Is that not so? 

Mr. Englar. You are speaking of this commission here? 

Mr. HiCKOx. Yes. 

Mr. Englar. Yes ; I think that is substantially so. 

Mr. HicKOx. I think we all agree with that. 

Mr. Englar. As I understood the witnesses suggestion, it was that . 
the normal freight rate should be sufficient to include liability up 
to $1,000. 

Mr. HicKOx. Well, what these witnesses have all said is that the 
present freight rate should be sufficient. 

Mr. Englar. I did not so understand them. I just want to say — 
you have provided me with a detail, but I want to mention that in 
comparing English bills of lading and American bills of lading, this . 
benefit of insurance clause which gave so much trouble for years 
was an American invention, and even to-day very few English bills 
of lading, I think, contain it — at least, a great many do not. The 
English did not take it up originally, and they have been very slow 
to follow it, even after the Americans introduced it. 

Mr. LoiNES. May I just ask Mr, Englar one question? You have 
said that this protective association that you are just in process of 
forming — not quite formed yet — is for the purpose of cooperation 
between shippers and underwriters. May I ask if the object of this : 
association is to stop pilferage, or pass the buck to the carrier ? 

Mr. Englar. It is to stop it. 
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Mr. liOiNEs. Why, then, have you not suggested the cooperation 
of the shipowners? 

Mr. Enolas. Because until the shipowners have some interest in 
the matter I do not think there is much hope of getting their coopera- 
tion. 

Mr. LoiNES. You think, then^ that they have no interest in the 
matter now ? i 

Mr. ENOiiAB. Their interest is limited to $100 a package. I mean 
I think they are just as well off under the present situation as they 
would be under any other. I do not wish to make any disparaging 
remarks about the shipowners. I know they are interested, but 1 
mean they are not financially interested to any great extent. 

Mr. Edmonds. We will now hear Mr. Nathan B. Williams. 

STATEMENT OF ME. NATHAN B. WtLLIAMS, EEPEESENTTNG THE 
NATIONAL ASSOCIATION OF MANTJFAGTTJEEBS. 

Mr. Williams. Mr. Chairman, I shall only have a brief contribu- 
tion to make on this subject, for the reason that I am not anything 
like as conversant with its details in a legal or commercial aspect as 
many of those who have presented the subject to vou. 

I represent, as associated counsel*, the National Association of Man- 
ufacturers. This association is comprised of about 5,600 American 
manufacturers, all of whom are either exporters of goods or poten- 
tial exporters of goods. They represent the introduction of the entire 
alphabet of fabncated products as produced in this country, from 
abrasives to zinc. Their interest is widespread, and I think possibly 
the only contribution 1 can make to the discussion of this subject 
is this : Under present existing conditions not only has every Ameri- 
can manufacturer engaged in the shipping business an interest as a 
ship operator, but every taxpayer is likewise engaged as a ship oper- 
ator. We have Shipping Board vessels in great number, which for 
a long number of years will be operated, and such deficits as accrue 
will come from the Public Treasury until such time as they are dis- 
posed of to private interests. So this question of pilferage and 
thievery as respects American goods, both import ^nd export, is one 
that anects every taxpayer, and it seems is one that is distinctly im- 
portant to be considered and determined at this time, in order that a 
proper public policy may be developed. 

American manufacturers in 1918 paid 67 per cent of all the income 
and profits taxes collected by the United States Government, so they 
have a 67 per cent interest^ primary interest, in the development of 
the American merchant marine, and they expect to pay, and will pay 
at least originally, that proportion of whatever deficits or thieveries 
or other losses occur, and that makes the present one of peculiar 
opportunity for a thorough consideration of this subject, and when 
you take the particular interest of the shipper, the particular interest 
of the insurer, or the particular interest of the carrier is in effect one, 
and unquestionably the fundamental is as to where the particular and 
peculiar responsibility growing out of the handling of American 
cargo freight shall lodge, in order that there may be definiteness and 
certainness with respect to that responsibility and a thorough appre- 
ciation of the necessity of adopting all means necessary to protect 



208 THEFT, ETC.,, OF EXPORT AND IMPORT SHIPMENTS. 

that carriage and at the same time develop and promote American 
commerce and American industry. 

" In days of old, when knights were bold," the American Navy was 
impressed to search the highways of international commerce and 
free them from pirates. Whether those pirates now exist on the 
wharves of this country, whether they exist on the wharves of other 
countries, whether they operate -on open steamship lines, or whether 
they are controlled by private operators, it is a matter in which the 
pufclic has a direct or proprietary interest. Unquestionably the full 
resources of the Nation must be turned to a cleaning up of that 
situation, and protection given to American commerce in order that 
that sort of thing may be defeated. 

I think that is all I have to offer, Mr. Chairman. 

Mr. LEHI.BACH. Mr. Gonzalez, we will hear you now. 

STATEMENT OF MR. MANUEL GONZALEZ, CHIEF LATIN AMERICAN 
TRADE DIVISION, NATIONAL ASSOCIATION OF MANUFACTTTR. 
ERS, NEW YORK, N. Y. 

Mr. Gonzalez. Mr. Chairman and gentlemen, you have already 
heard a great deal about this program, and consequently I do hot 
have to enter into so many details in order to carry into your minds 
the immediate, absolute necessity of correcting the actual conditions 
in regard to pilferage. You know that that question is riot only felt 
in the United States, but all over the world. 

Before the war very few shippers had any idea of asking under- 
writers to assume the responsibility of any loss from pilferage. As 
a matter of fact, taking the figures of those times, the amount of 
money involved in that loss was negligible. But a wave of immorality 
has flooded the whole world during those years of universal upheaval ; 
the losses have been increasing steadily until they are already in- 
sufferable. From zero in 1913 or 1914, they had reached the enormous 
amount of $10,000,000 in 1920, and from one-fourth of 1 per cent, 
which was the rate of insurance in those times — and even less than 
that — it has reached, in many instances, 15 or more per cent. And 
not only has it reached that high figure, but it has reached flie moment 
in which the underwriter refuses to write any risks on pilferage and 
theft, in certain instances. 

I am in constant contact with our members wlio are interested in 
the Latin American trade, l)ecause I occupy, in the National Asso- 
ciation of Manufacturers, the position of chief of the Latin Ameri- 
can trade department. At the same time, I am in charge of infor- 
mation regarding Philippine shipments, in general, and some other 
matters. 

Xot long ago, one of our members wrote us a letter asking us to 
give him advice in regard to fall shipments of shoes he liad to make 
to the Philippine Islands, and he stated that he had already applied 
to three or four different companies and they had not accepted the 
writing of insurance, but that one of them had recently consented 
• to the writing of that kind of insurance on one shipment as a trial, 
at the rate of 10 per cent. As you gentlemen know, the rate of 10 
per cent is prohibitive. If we are going to overcharge the mer- 
chandise we are sending to the Philippine Islands, on shipments to 
the Argentine -liepublic or Uruguay or countries on the west coast 
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of Latin- America, we will be at a great disadvantage against our 
competitors, because our prices are higher, in many respects, due to 
many circumstances, and that increase of 10 per cent on the rate for 
pilferage will make the buying of our goods prohibitive. 

The war, on one side, the excellence of our manufactures, and 
many other conditions which have taken place during the last few 
years, have given to the American exporter many important fields 
where Axnerican manufactures are sold nowadays. That is only a 
part of our fair share in the trade of the world, and if that trade is 
not going to be able to be sustained on account of difficult condi- 
tions which menace that and other fields, on account of theft and 
pilferage, w^e have to admit the painful truth that our trade will 
have to disappear, in great part. 

I have here a great many of my companions who will discuss with 
you the Harter bill. I do not think, according to the invitation I 
saw on our bureau, that we were asked to come here and discuss 
the Harter bill. We were asked to come here to give our more or 
less authorized opinions in regard to means for meeting that terrific 
condition created by the enormous amount of theft and pilferage. 

We were asked to come here to clear up in the minds of the mem- 
bers of the committee the doubts that the committee mav have, 
doing that in response to questions asked us by members of the com- 
mittee, considering ourselves as expert in those matters. 

If we go into the roots of the subject we find that the Harter bill, 
even taking from it the elasticity, the facility into which it is twisted 
by the special bills of lading, is not the only remedy, because the 
roots are more profound, go deeper down, from the wharf of the 
shipping company to the wharf of the company where the mer- 
chandise is going to be delivered. 

The merchandise is exposed to theft and pilferage and is stolen, 
is broken and damaged, from the moment that the merchandise 
leaves the hands of the manufacturer until the emptv case, or only 
a part of its contents, arrive in the hands of the consignee. 

If such is the case, and it is admitted generally by everybody who 
is acquainted with export trade, it is indispensable to follow that 
same line and to correct all the defects from the beginning to the 
end. That does not mean, on the contrary, that I will oppose any 
arrangement made, so as to take from the Harter bill, as it is to-day, 
that elasticity which allows it to be twisted. I understand that the 
Harter bill, if it was solid, would be perfect, because it is just the 
spirit, the idea, undoubtedly, of the gentleman who presented it to 
Congress, and of the legislators who decreed the same. 

I think if the problem affects as much the manufacturer as the 
exporter, the land carrier as the steamship company, the brokers, 
the lighters, and everybody concerned, even the customer himself, 
all those interests have to be gathered together and put into a single 
hand, and with iron hand contribute to the destruction of the 
processes of such theft and pilferage. 

That well-known and well-remembered man. Gen. Gorgas, when 
he was asked to make the Isthmus of Panama a place where laborers 
could live and where work could be done, in order to carry into 
practical operation the great work of the opening of the canal, if 
he had simply advised all the people on the Isthmus to wear con- 
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stantly day and night wire masks to protect themselves from the 
mosquitoes, and gloves and other supplies to the same effect, it might 
have diminished to a great extent the evil of yellow fever or any 
other of those diseases which were destroying people. But he went 
to the root of the evil ; he destroyed the mosquito at its nest and then 
he destroyed the nest, so no more mosquitoes could ever be spread 
in those places, and the yellow fever disappeared. 

The same thing has to be done here, gentlemen. The evil is gen- 
eral, and general is the interest also to eradicate that evil, and general 
has to be the conduct of everybody for the purpose of eradicating that 
evil. The evil in any form, stealing or destroying or damaging the 
merchandise, has to be prosecuted and those doing the evil carried 
before the proper tribunals, convicted, and punished to the full 
extent of the law. That is the only way to do it, because the rat will 
keep on eating the cheese if we do not kill the rat. 

So I am one of those who thinks that the steamship companies are as 
much interested as anj^body else, because if the trade disappears 
because of theft and pilferage they will not have any trade to carry. 
So the interests of all these people — I am talking in the name of the 
National Association of Manufacturers, and if it is good for the 
National Association of Manufacturers it is also good for the Na- 
tional Association of Exporters, the National Association of Mer- 
chants, and the National Association of Shippers and Steamship 
Companies — go together, and those interests, with the interests of 
the authorities of this country, with the great strength of this coun- 
try and the immense resources of this immense country, have to be 
all put together into that work to eradicate entirelv this evil, which 
is a shame in a country like the United States of America. We can 
not do in South America as you can do here. Who has ever imagined 
that our little countries down there have the strength, have the facili- 
ties, have the means to counteract these terrific conditions, as you have ? 
We do say if the French, the Italian, the Norwegians, or any other 
shippers in the nations of the world establish this responsibility or 
that responsibility, that is simply what we may call jurisprudence. 
It can be established here; let us establish it, and let us set the 
example. 

Nobody in the world could eradicate yellow fever until Gen. 
Gorgas eradicated yellow fever, and his action was the action of the 
United States of America. 

Consequently, a policy, not o{ criticism but a policy of construc- 
tion, has to be adopted right away and the absolute cooperation of 
all forces has to be put into effect. 

Among the remedies there is a great list of very interestingr things 
which would tend to eradicate the evil. There is the proposition of 
rapid delivery from hand to hand so that the merchandise never 
disappears from the eyes of the interested parties ; the sound, strong, 
healthy warehousing facilities, and safety; the careful, delicate 
handling, the careful watching and constant watching, and then 
the responsibility to be passed from hand to hand, according to the 
person who is in actual physical possession of the goods. 

How can I, the manufacturer, be able to follow, step by step, the 
process of my merchandise when it goes out of my hands into the 
hands of the land carrier? Then, after it passes out of the hands of 
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the land carrier, it comes to the steamship company, and after pass- 
ing out of the hands of the steamship company it gets to the lighter 
on the other side, and after it comes from the lighter it goes to the 
wharves on the other side, and from the wharves it goes to the cus- 
tomhouse, and from the customhouse to the truckman, who deliv- 
ers it to the consignee. All of those steps mean merelv the mate- 
rial eyes and material hands to be watched and to be taken care of, 
and each .one of them has to be responsible during the lapse of time 
for the full value of the merchandise until he passes that merchan- 
dise to the next one. As I said before, it is indispensable that we 
have investigation for any amount; whether it is a cargo of $10,000 
or only a cargo of $10, there has to be the investigation and prosecu- 
tion ; everything has to be done, because there is the rat, and the rat 
lias to be Killed. And, the rat which is stealing now only $10 is the 
same rat that to-morrow can steal $10,000,000, as it did in the year 
1920. 

Naturally, as a logical thing, as a common-sense sequence, it comes 
about that if I am liable for tne full amount of the treasure I have 
received, or for the little amount of the small thing I have received 
for carrying it part of the way, I will exercise all kinds of diligence 
and all kinds of care in order to avoid having the liability fall on 
myself, and I will see, as rapidly as possible, that the liability passes 
from my hands to the hands of the next man. That is perfectly 
natural. 

Now, it comes to the selection of employees. A man who is liable 
for large amounts of money not only selects his conductor on the train, 
or his captain on the steamer, his truckmen, his stevedores, his sailors, 
everybody — he selects them with great care because it is in the confi- 
dence he puts into them that that liability is going to be eflFective or 
ineffective, and when there is no responsibility that man simply does 
not care. That is, he may merely care, he may be sorry for the conse- 
quences, as he may feel in regard to the sufferings of his neighbor or 
friend, and he may exercise that kind of Christian charity, but it does 
not hurt. But the other hurts, it is in the interest of his pocket, and 
consequently, as is perfectly human and natural, he does not exercise 
all the activities and all the energies to avoid such troubles and exer- 
cise such Christian charity. 

It is also natural that if the liability is established, the men who are 
exposed to the payment of large sums of money for the destruction 
or loss or disappearance of goods assigned to their care should obtain 
from the man who has given those goods over to their care, a better 
compensation for their trouble. And that is perfectly natural. 

Some of my friends are afraid that if such a liability is established 
or secured by the steamship companies, that the freight charges are 
going to be so excessive that the damages will stop because of the 
lack of carriers or because of the enormous amount paid for such 
carriers. But they have a friend of everybody under conditions like 
that, and that friend, whom we know perfectly well, is competition. 
Competition naturally, tends to level those difficulties ; and if the rate 
is excessive and introduces a great deal of money to the carrier, some- 
body else will step in who will use that rate, and what will build up 
an enormous and great business? Competition. 

But against the two evils — even supposing that the second evil could 
arise — against these two evils, which do you prefer, the evil of the 
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closing of markets wjjich have cost the United States so many troubles 
and so many rsacrifices to conquer, or the loss, for the time being, 
until competition levels the difficulty, of the carrying of the merchan- 
dise in American bottoms ? Which is preferable, which is more suf - 
ferable for the time being, especially at this moment, when we are 
in the tremendous -war of competition, where we are in a second war. 
The old one was the bloody one, and this is the dollar one; the other 
was a question of lives, this is a question of merchandise, of trade, of 
development. It signifies not only the material life, industrial life, 
and commercial life of this country, but also the future of the coun- 
try. The countries which sit down beside work to complain about 
their troubles and do not keep on marching, are countries lost en- 
tirely. They have to keep on. 

You have already secured good markets. Are you going to aban- 
don those markets at this moment only because there is an evil which 
has a strong enough hand to create, diminish, and even make dis- 
appear. 

The National Association of Manufacturers hope you will not 
abandon those markets and that some remedy will be found by 
which all those interested will be combined, and all being united 
will destroy the great evil of which we are complaining. 

I thank you, Mr. Chairman and gentlemen. 

Mr. Lehlbach. Is there a representative of the National Associa- 
tion of Credit Men present this afternoon? If not, we will hear 
Mr. Laws. 

STATEMENT OF ME. FRANCIS S. LAWS, REPBESENTING THE 

INSTJEANGE GO. OF NORTH AMERIGA. 

Mr. Laws. Mr. Chairman, I represent the. Insurance Co. of North 
America, of which Mr. Rush is the president. 

I am rather sorry Mr. Englar has gone, because it would be rather 
comforting to have one lawyer here to agree with what I have to 
say in regard to the law and the facts. I have not the slightest 
idea that my learned friend, Mr. Campbell, or Mr. Hickox, will 
concur in anything that I say on either of these points, but not- 
withstanding this discouragement I will try to help the committee 
on some of the points of law which have arisen during this dis- 
cussion and which I have taken note of. 

The viewpoint from which I start is this. If you will pardon 
this personal statement, I have for some 25 years been engaged 
almost entirely in the trial of transportation cases all over the 
country from Mexico to Canada, inclusive, and from the Great 
Lakes, all along the Atlantic seaboard, down as far as New Orleans. 
I think I have tried or been concerned with all sorts of rail cases, 
all sorts of cargo cases, that can probably arise under bills of lading, 
and I will try to give you my experience in the handling of these cases 
from the standpoint of a practical lawyer. Sometimes I win, but 
sometimes I lose. 

To start with, from this vast volume of evidence you have heard 
here as to the reason for the theft and the pilferage losses I do not 
think there can be any real doubt in the mind of any man who has 
listened to the evidence of the fact that this evil has mounted up 
from nominal losses by leaps and bounds until it has gotten to such 
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proportions that it is an immense proposition and it has become an 
actual menace to the export business of this country. I do not 
think any sensible man will doubt for a moment that this country 
can not exist on domestic consumption alone ; it must have an export 
business, and that business has been and is at this time menaced, 
the safety of it put in jeopardy, largely due to the fact that theft 
and pilferage losses and nondelivery losses have mounted to such 
enormous amounts that the shippers can not compete and the buyers 
abroad will not buy, and therefore it is only a question of time, 
by reason of the competition of the other countries, when the export 
business will fall in many lines and almost never be able to be built 
up again as it was before. 

Now, the laws of nature are inviolate. Every effect has its cause; 
there never was an effect that did not have a cause, and the point wc 
want to reach now is to find the cause of the evil and correct it at 
once. I say it is a logical conclusion, giving all due allowance for 
the effect of the war and the breaking down of the morale of the 
world — I say it is an inevitable conclusion that we must reach that 
cause of this breaking down, and these enormous theft and pilfer- 
age losses are due to the fact that the man whose business it 'is to see 
tliat they do not continue and grow is not doing his duty. I think 
that is logical, and I think you will agree with me, that the fellow 
whose business it is to stop that, is not doing his duty. 

Who is the man whose business it is to stop it ? The man who ha« 
the goods in his possession. You are the shipper, and you can not 
follow the goods; you do not know where they are, but the man who 
has them in his possession knows where they are, and it is his busi- 
ness to see, that th>ev are taken care of. 

What line of business in this world can be conducted on the theory 
that, notwithstanding he has paid for the goods, the man to whom he 
sells them must take his chances on getting them or not. There is not 
a merchant here who could sell a dollar's worth of goods the second 
time to any merchant abroad if he says to that merchant abroad, 
" Pay me first and take your chances on getting my goods." But the 
other fellow says, " No, I will only deal with the man who will see 
that I get the goods that I buy." That is. what these steamship com- 
panies are doing. They say, " Pay us the freight." They insist upon 
the freight. Tiiey say, "It does not make any difference whether 
we deliver the goods on the other side, but you must pay us the 
freight and take all the chances, not only of the natural dangers, but 
the dangers I permit to go on in my establishment," and that in- 
cludes all kinds of thievery, and that is what is being done to-day. 
No other business in the woifld could be conducted, nor did anybody 
ever have the temerity to undertake to conduct business on any sucn 
theory as that, except the transportation companies, and at the pres- 
ent time the worst of these are the steamship companies. 

Starting with that as a premise, let us go back to a few years ago. 
The original bill of lading was about like this : 

Received on board goods, we wiU say the Neptune, lying at tlie port of 
London, bound for the port of New Yorlc, U. S. A., 24 bales of wool, in apparent 
good order and condition, belonging to John Williams, to be carried to the said 
port of New York, and there delivered in like good order and condition, the 
perils of the sea only excepted, and may God grant safe passage and fair wlnda 

John Jones, Masten 
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That is what the bill of lading was in 1700. I have half a dozen of 
them in my office now. 

A bill of lading to-day no man can read without a ruler, and fre- 
quently a magnifying glagg. I do not believe that my learned friends 
on the other side who prepare these bills of lading can take up one 
of them and read it continuously from one end to the other without 
those two things, or one or both of them. 

Why is it that there has been such change in the bill of lading? 
It was a little document; I have bills of lading in my office to-day 
that you have to fold over four times to get them in an ordinary 
folder. What is the change, and what is the justification for it? 

Under the common law it came to be felt that the reasonable limitii- 
tions, based upon the reduced freight rates, the consideration beinj^ 
the reduced freight rates, that it was proper to introduce in bills 
of lading just two elements of a limitation, that it must be supported 
by a consideration, which was reduced freight rates, and it must be 
reasonable. Beading over those bills of lading, if they were not 
serious, it would be a joke ; it would be comical to consider a majority 
of those provisions reasonable. They are absolutely comical, if the 
matter were not serious. 

I say, in addition, that they are not based on a reduced freight 
rate. 1 do not believe there is a steamship line on the x^^tlantic sea- 
board that has a schedule of rates based upon anything like a scien- 
tific calculation of what is just compensation for a common-law. 
liability and a limited liability such as bills of lading contain now 
that they can show to any shipper, and I say that with some degree of 
confidence. 

I have tried a great many cases and I have asked a great many 
people, representatives of steamship comj^anies and railroad com- 
panies, to show me any calculation they have based upon what they 
consider, or what any actuary or any man who is a mathematician 
considers, based upon their experience, is a fair rate to charge for a 
given commodity based first upon a common-law liability and second 
upon limited liability, and I have never seen one yet. 

I tried seven case^ in Houston, Miss., against a railroad, growing 
out of the destruction of cotton in a compress there. Every bill of 
lading contained a clause reading " that in consideration of the 
reduced rate at which this shipment is accepted, there is exemption 
from fire," and a lot of other things. When we came to try that 
case they put their agent on the stand, and they were bluffing large 
shippers right along on the theory that this was an exemption so 
that they could not recover. We did not take their word for it and 
we brought suit. They put their agent on the stand. He had been 
there some 30 years. 1 asked him on the stand " Have you any other 
rate you can give a shipper?" "No." "Supposing a shipper asks 
you to give him another rate, can you give it to him ? " " Xo." 
"What would be his course of action; what would he have to do? " 
" The best he could do would be to go to headquarters." " Where is 
headquarters? " "The headquarters of the road is at New Orleans."*' 
" You are 500 or 600 miles away from New Orleans. Have you ever 
been able to give anybody that rate? " " No." 

I asked him confidentially afterwards, " Has there ever been a 
reduction in freight rates to Sound ports since you have been with 
this road ? " the Sound ports meaning the ports on Long Island. He 
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saicl, " No." I said, " On what theory can you support this bill of 
lading that you will give this reduced freight rate ? " He said, 
" I can not do it." But he said, " The officials of the road must be 
able to do it." That is a fair illustration of what happens. 

I think that is theory; it is not a fact that the rates in bills of 
larding are based upon even reasonably scientific calculations on the 
risk and of the amount that ought to be charged commensurate with 
the risk, on the one hand, with the common-law liability, and on the 
other hand with the exempted liability. 

Now, my friends have been very much concerned in regard to this 
proposition. My friend, Mr. Campbell, I judge from his examina- 
tion of some of the witnesses, seems to be considerably concerned 
about the difficulty of determining what proportion of the losses 
occur on the steamship line and what proportion on the railroad 
line. That is not a matter of importance here at all; because, as a 
practical proposition, the carrier — that is, the ocean carrier — can only 
be held liable for the loss which it occasions. We will take care of 
the rail carrier later, and we wuU take care of the broker later. He 
has not any concern with the broker or rail carrier. We are con- 
cerned with the ocean carrier, and we want to find a remedy? for this 
situation; we want to find what the remedy a|2:ainst him is. 

In the trial of every case we have to furnish the proof with ref- 
erence to the goods from the day they were shipped to the moment 
they got into the hands of the carrier. Unless we do that we can 
not hold him responsible. So we call to the stand the packer of the 
goods; we call the man who bound them up; we call the man who 
delivered them to the drayman; we call the drayman and show that 
he delivered them to the steamship company; and we produce, if pos- 
sible, a receipt showing that they delivered them in exactly the same 
condition as they got them— that is, they delivered them in that 
condition to the steamship company. Unless that chain of evidence 
is perfect the steamship company need not concern itself at all; it 
makes no diiference what the liability is until that chain of evidence 
is perfect. And when it is perfect, it is up to the ocean carrier, it 
seems to me, from the most common, ordinary point of view of justice, 
to have the same obligation which any other person has, and any other 
corporation has, to exercise proper care in connection with the thing 
Avith which it is dealing. So they need not have any concern about 
these other people. If the carter loses it, we will get after him ; if 
the mail carrier loses it, we will get after him. The carter is a 
common carrier. If the shipper has not shipped it, we must prove 
what he did. 

When w^e come to that proposition we get this condition : He con- 
fronts us with a document which nobody can read and we could not 
read without the assistance of a ruler or magnifying glass. He says, 
*' You have the option to take an unlimited bill of lading or a 
limited bill of lading." I say he has not anything of. the kind, 
absolutely. No shipper can do that. Take a shipper in the intei*ior. 
It is impossible for that shipper to go to the seaboard and make 
arrangements for a bill of lacfing wnth an unlimited liability. He 
could not do it if he was on the seaboard. Let anybody try to go 
to the steamship company and ask for rates on a given commodity 
with unlimited liability. He could ijot get it, and shipments would 
cease, for all practical purposes, if he had to do that. They have 
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their bills of lading printed. You take the bill of lading they give 
you ; if you do not want it, they will not take your shipment. 

If you take up this proposition you have a bill or lading that is 
what ? I think the premium contract is one of the most complete and 
perfect camouflages that has ever been perpetrated on the shipping 
public. There is nothing to it at all as a practical matter. That 
proposition does not apply if they have an alternate rate on file 
m the Interstate Commerce Commission. Therefore, we get the car- 
rier on a bill of lading and a contract which exempts himself from 
negligence. But they say no ; he can not exempt himself from negli- 
gence ; he is liable for negligence, but only for a limited amount ; only 
for a limited amount of his negligence. In other words, they have 
taken really hundreds of years to get to the point where they can, 
in effect, limit negligence by limiting the amount to such a nominal 
sum that it is inconsiderable, and it is not, as I say, based either 
on a reasonable rate nor is it reasonable in its terms. They give 
you a document which in effect limits their liability for negligence. 
Is there any other business in the world, is there any man in the 
world that can limit his negligence or the amount of his liability 
for his negligej .ce ? 

Somebody illustrated the question of compensation. A man can 
protect himself against negligence by insurance, but he has to pay it 
himself. I saj' if a corporation would say it has no concern as 
against compensation loss, and therefore the moral hazard is low, 
it will do everything possible, and the rates are dependent upon the 
amount it has to pay in the course of a year, and it will protect 
itself in every way it possibly can to keep the premiums dowii, but 
there is no business concern I ever heard of that could actually 
exempt itself in effect fi'om liability for negligence and on the other 
hand claim actual benefit of insurance which the other man is going 
to pay for. 

On that point you are touching on an export bill of lading, and I 
am opposed to. insurance on an export bill of lading because it does 
what the carrier has been trying to do for years, forcing the shipper 
to insure for the benefit of the carrier, because they add the rate 
of insurance on the bill of lading to the freight. They never pay 
it. They have done it over and over again, where they have an in- 
sured bill of lading at one price and an ordinary bill of lading at 
the other price, and invariably they force the shipper to add the 
premium, absolutely. In other words, the carrier is exempting him- 
self from liability in effect and trying to force the shipper to in- 
sure for his benefit against his own negligence. It has gotten to a 
point of absolute thievery, permissive thievery. I say the carrier 
does not care whether the goods are stolen or not at the present time. 
Let me illustrate that point. 

I have in my office the case of a large shipment of hats by Stetson 
& Co. It was found that those hats were pilfered on the wharves 
in Philadelphia, many of them, great quantities of them, and we 
investigated the matter and found, and our belief was, that the 
Negroes were stealing those hats. We tried to get the carrier to do 
something, but the carrier was not interested. We finally got the 
shipper to have three Negroes arrested. They appeared with very 
able counsel in Philadelphia; one of the political counsel in Phila- 
delphia. They appeared before a magistrate. Where they got the 
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monej^ to employ a man of that kind nobody knows, but we have 
our suspicions. The darkies were discharged, and each one of them 
went out wearing a Stetson hat. That is an illustration of how 
little interest the steamship companies have in the matter under 
the .circumstances at the present time. They have not any interest 
in it whatever. They do not care what happens. 

One of the cases they rely on is the case in New York, where there 
was a theft of $2,000 worth of stuff. They admitted that the goods 
were stolen by their employees and that their liability was $50. Of 
course the court in New York said that was a perfectly good case, 
and they said " We will pay the $50 ; that is all that we are liable 
for," and that is all they ever paid. That case has been cited over 
and over again in support of their proposition. 

I say any business conducted on a vicious and false business basis 
like that ought to be stopped. Any business conducted on a per- 
missive basis in which thieverv is necessary to support it, and open, 
notorious thievery, is on a false basis and ought to be stopped, 
and now is the time to stop it, and it must be stopped. 

They will come back and say the freight rates must be increased. 
All right; increase the freight rates to a proper extent. They say 
we will be driven out of business. But if they can not conduct 
business like that on an honest basis then let them get out of it. 
There will always be somebody who will run ships. If these fellows 
can not run ships on a reasonable, honest basis, let them get out of 
the business, somebody else will take their places. If the basis 
of their business must be permission to their employees to steal 
everything they can get their hands on, then the business is on a 
false basis, and all of them should get out of it. Somebody else 
will take it up. 

I think Mr. Edmonds raised the question as to whether or not this 
could be corrected by the Interstate Commerce Commission. It can 
not be corrected through the Interstate Commerce Commission. The 
Interstate Commerce Commission has not the jurisdiction to cor- 
rect it. The Interstate Commerce Commission is an administrative^ 
quasi- judicial body. 

Under the original act and the Carmack amendment of 1906 it had 
certain regulatory powers applying only to shipments within the 
borders of the United States, between the States. The act of 1915 
extended that territorially, among other things, and gave them 
jurisdiction where the shipment was from a point in* the United 
States to an adjacent foreign country, but did not extend it and 
never has extended it to a shipment to a nonadjacent foreign country. 
So the jurisdiction of the Interstate Commerce Commission to-day 
ends at the seaboard; it makes no difference whether they have a 
through bill of lading or not. Their jurisdiction ends at the sea- 
board, and the Interstate Commerce Commission can not do anything 
to remedy this proposition. They have no control over an export biU 
of lading ; they have no control over an ocean bill of lading beginning 
at the seaboard. 

Let us look at the Shipping Board. It was intimated that the 
Shipping Board might do this. The Shipping Board could un- 
doubtedly do it as to their own ships. It can not do it, in our opinion, 
as to any ships not belonging to the Shipping Board. They can 
prescribe a bill of lading to apply to all Shipping Board vessels, 



218 THEFT, ETC., OF EXPORT AND IMPORT SHIPMENTS. 

but when it comes to outside lines they have no jurisdiction. That 
is the general opinion of admiraltj lawyers, although the case has 
never been decided. So, in my opinion, the Shipping Board is not 
given control of a bill of lading to a nonadjacent foreign counti-y 
where the vessel is not a Shipping Board vessel. There is just one 
phase of the legislation, which is very simple, in which the Harter 
Act is very good, so far as it goes. It was intended to go the limit, 
but it has been frittered away by the decisions of the courts by a 
construction that was strained and narrow, and which, as Mr. Englar 
has said, we will guarantee the original preparers oJE the act never 
intended it should have. It was intended to make the carrier liable 
for the full amount of its liability where its negligence was estab- 
lished. That has been done away with, so that now in the event of a 
reduced freight rate it can limit the amount of its liability and 
accomplish the very same thing. I will guarantee that Mr. Englar 
and I can draw a bill eight lines long and attach it to the Carmack 
amendment which will absolutely remedy that condition and pre- 
serve to the ship- everything it is entitled to, and will not change a 
word in the law but will simply add 8 or 9 or 10 lines to it and 
correct the evil we want to correct, and that is that no carrier shall 
be able to limit the amount of its liability on account of its negli- 
gence. Nobody else can do it, and it should not be able to limit its 
negligence, or the amount of its negligence, provided it is established 
that it was negligence, but if it was not negligence it has nothing to 
fear. That is the first thing. 

The second thing is that a reasonable time should be given to the 
shippers to present their claims, and the provisions in regard to that 
are not reasonable. A great many illustrations have been given on 
that. Let me give you one that came under my personal observa- 
tion. This was a shipment of underwear; so many suits of under- 
wear in a box — a dozen in a box, we will sav. Hundreds of dozens 
of these boxes were delivered to a wholesaler abroad. Only a portion 
of each one was taken out — two or three. They went along — they 
were all closed up — to the purchaser, put upon his shelves, sold in 
due course to the retailer, and the retailer in due course sold them 
to the customer, but it would have been a physical impossibility for 
the wholesaler. who bought the goods to stand on the dock and open 
hundreds of dozens of those boxes and count absolutely every suit 
of underwear that was in them. Yet that was what he would have 
to do to comply with any one of the bills of lading that has lately 
fallen under my observation. It is not practical, and after all 
business is based on practical matters, and it is not possible. 

Speaking of the variety of bills of lading, no two of them are 
alike. We had in our office not long ago a large series of cases of 
damage to cotton growing out of the shipment. There were 40 
different bills of lading, and they came from all over the country, 
in the South, and when the bills of lading were attached to the docu- 
ments in the bank they went through the bank, and many of those 
required notice should be given at the ports of customs, some of them 
within 30 days and some less, and they did not get further; they 
were not delivered, some of them, for several months after. The 
very absurdity of a thing of that kind is too apparent to require 
any serious argument. 

Mr. Campbell. Did vou sav that was valid and enforceable? 
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Mr. Laws. The courts have held that provisions requiring notice, 
even most unreasonable notice, as soon as the goods leave the ship's 
tackle, before they leave the wharf, are valid and enforceable. They 
have sTistained that over and over again. Yes; I will say it was 
valid* 

Mr. Campbell. The courts have held that those notices are not 
enforceable and valid unless thej are reasonable. 

Mr. Laws. No ; I happen to disagree with you on that. 

Mr, Campbell. I will bring you a decision on that. 

Mr. KiRKPATRicK. You mean the courts have said in so many 
words that an unreasonable provision or notice is valid ? 

Mr. Laws. No; they have said it must be reasonable, but they 
have said that most unreasonable things were valid. 

Mr. Campbell. They have said the impossible was not reasonable? 

Mr. Laws. No; they have said many times, over and over again, 
that the provision in the bill of lading that claim must be made as 
soon as the goods leave the ship's tackle is valid. How could any 
living human being tell what was lost in a shipment of underwear 
before the goods were at least delivered into the hands of the whole- 
saler? As a practical matter, that could not be determined until the,^ 
got into the hands of the retailer who was dealing with the party. 

Mr. KiRKFATRicK. That was one of the cases which would come 
within the limitation. 

Mr. Laws. It seems to us there ought to be a reasonable time under 
the circumstances of the case. 

Mr. KiRKPATRiCK. I suppose they have some cases which can not 
be provided for at all ? 

Mr. Laws. Absohitely. Another proposition is this question of 
the burden of proof, and I only reiterate what has been said. The 
burden of proof ought to lie where it originally starts. The burden 
of proof ought to be upon the man who loses the thing. Take, for 
illustration, the case of a bank. Tf you give your money to a bank 
and the bank loses your money, it would be absurd to say that you 
would have to prove the negligence of the bank. The mere loss is 
proof. So I say the loss, the destruction, the stealing, the non- 
delivery of goods ought to be sufficient prima facie proof of negli- 
gence. 

Mr. Lehlrach. The principle of res obsequitur does not apply to 
a boat ? 

Mr. Laws. No; it does not apply now. I have in my office to-day 
three or four cases of a shipment of clocks, where in one case there 
was a shipment of 11 packages of clocks, and in another case a ship- 
ment of 9 packages, and in another case a shipment of 12 or 13 
packages. In the 9-package shipment we did not get a single pack- 
age ; in the other shipments we got 2 or 3 packages, probably 5 or 6 
altogether. The value of those clocks, if I remember correctly, was 
something like $16,000. They admit nondelivery of those clocks to 
China, and we can not get a dollar over $100 a package, and yet they 
admit nondelivery of the whole nine cases in one instance, and we 
have not got a single package of that stuff. We can not recover any- 
thing beyond $100. I have a pile of claims that hiijh findicating"] . 
I am turninff them down. The question is whether they can get any 
recovery. They are not worth anything, and I am sending them 
back to the people they came from. 
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They are all goin^ back because there is no recovery. I have to 
tell them that under that provision of the bill of lading they can only 
recover $100; and there is no use in going into an investigation, 
because it will cost more than they could get out of it. 

Those are the points that are important, and you can amend the 
Harter Act. It is a very simple remedy. It ought to be amended 
so that they can not limit the amount of liabilitv for their negligence, 
and the burden should be put upon the carrier to show that it is 
not negligence. Then there ought to be a reasonable time for the 
filing of the claims. 

What remedy there is for the proposition stated by Mr. Herrick 
that a ship should be compelled to sail on time I am not prepared to 
say. I have never had any cases in which that question was con- 
cerned. But if that is a continuing evil, it ought to be corrected. 

Mr. Campbfxl. I would like to ask Mr. Laws whether he is counsel 
for any steamship owners ? 

Mr. Laws. No. 

Mr. Lehlbach. Mr. Herrick, you have a telegram you desire to 
insert in the record in connection with your remarks? 

Mr. Herrick.* It is along the lines of diversion from the original 
scheduled voyage after a freight contract has been made. This is 
a telegram I have received this afternoon from a packer ^n Chicago: 

On July 14 we engaja:ecl frei|?ht on steamship Ronva, of Fabor Line» provisions 
to Marseilles. The undertukini; was that boat would proceed to Providence, 
R. I., to take on passengers and would proceed thence to Marseilles direct 
We are now advised that this steamer will sail on 20th from New York to 
Providence; will then procee<l to the Azores, Lisbon, Biraeus, Beiruth, then 
Marseilles, in order named. Will discharge only passengers at some of these 
ports and at other ports discharge j)assengers and cargo. Our cargo consiste 
(»f I>. S. meats and lard, all of whicn are needed at Marseilles; and apart from 
delay which this deviation will impose on our goods, they are likely to reach 
Marseilles more or less out of condition. It seems outrageous that we should 
have no protection against steamship companies handling our products this 
way. You will observe that they go past Marseilles, proceed to eastern Mediter- 
••anean, carrying our perishable goods into those hot waters, and making Mar- 
seilles last port of discharge. 

That illustrates the question of fact I tried to bring out last 
evening — that the freight contract is a mere scrap of paper. AVith 
all due care which you may use in selecting your steamer, and sup- 

fosing that it shall proceed direct to a certain port, they then dev iate 
rom that, without any chance for protection to the shipper of per- 
ishable goods. 

I am obliged to you for this opportunity to read this telegram into 
the record. 

(Thereupon a recess was taken until 8 o'clock p. m.) 

EVENING SESSION. 

The subcommittee reconvened at 8 o'clock p. m., Hon. George W. 
Edmonds presiding. 

Mr, Kdmonds. Gentlemeen, I wish to state that to-morrow morn- 
ing, the fiist thing, we are going to hear two of the shippers who, 
unfortunately, have been unable to get here. They have wired they 
are on the road, and I suppose they will be here in time to be heard 
at 10 o'clock. After that, we will proceed with the shipowners. 

Mr. Loines is going to speak to-night, I believe? 
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Mr. LoiNES. We have been discussing our program, Mr. Chairman, 
and I thiiik we will let some of the steamship company representa- 
tives, who have come down especially for this hearing, testify to some 
of these questions of fact first. 

Mr. Edmonds. Before you go on? 

Mr. LoiNES. Yes. 

Mr. Edmonds. Then we will hear Mr. Hilton now. 

STATEMENT OF MR. FRED E. HILTON, BROCKTON, MASS., REPRE- 
SENTINO THE BROCKTON CHAMBER OF COMMERCE. 

Mr. Hilton. Mr. Chairman and gentlemen of the committee, I 
represent the Brockton Chamber of Commerce and also the Brockton 
bhoe Manufacturers Assqciation and the New England Shoe and 
Leather x^ssociation. Mr. Baldwin, whom. you heard this afternoon, 
was with me, and really, between ourselves, we agreed that he would 
present most of the argument. I have only two or three thoughts 
that I would like to include. 

One of our large shoe dealers received a notice from one of the 
insurance companies that since they had been doing business with this 
insurance company they had paid losses to the amount of $50,000 
more than the premiums that this insured company had paid them ; 
therefore, they would either have to discontinue this insurance or 
do it on a new basis of 75 per cent. That is one reason that happened 
to get us interested in this change. 

In discussing with the traffic committee the possibility of passing 
this law and thereby putting the burden of proof upon the steam- 
ship lines and the railroads of proving that they were not liable for 
the negligence, we admit that if, after trial, they show that they need 
an increased rate to handle this properly, that they are entitled to it. 

At "the present time it is necessary for the owner of the propeity 
which has been lost, damaged, or injured between his shipping floor 
and the consignee's receiving room to prove beyond a reasonable 
doubt that such loss, damage, or injury actually occurred while the 
shipment was in the hands of the carriers. In other words, it becomes 
necessary for him to prove to the satisfaction of the carrier that the 
loss, damage, or injury claimed did not occur prior to the time that 
the bill of lading was signed at point of origin or subsequent to the 
time that the goods were delivered at destination. This clearly places 
the burden of proof upon the owner of the property and not upon the 
carrier, who is the party in possession while the property is in transit. 

The Cummins amendment provides that if the loss, damage, or 
injury was due to delay or damage while being loaded or unloaded, 
or damaged in transit by carelessness or negligence, then no notice 
of claim or filing of claims shall be required as a condition precedent 
to recovery. Otherwise, claims must be made in writing to the origi- 
nating or delivering carrier within six months after delivery of the 
property (or, in case of export traffic, within nine months after de- 
livery at port of export) J or, in case of failure to make delivery, then 
within six months (or nme months in case of export traffic) after a 
reasonable time for delivery has elapsed. 

It follows that the owner of lost or damaged property can not know 
whether the fault developed while the property was being loaded or 
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unloaded, or was due to carelessness or negligence on the part of the 
carriers. As the various carriers make a practice of disclaiming care- 
lessness or negligence on the part of their employees, it becomes neces- 
sary for the owner to file .his claim within the six months' period or 
prove that his loss was due to the causes enumerated above. 

The Cummins amendment was fathered by a live-stock man and all 
authorities seem to agree that it was drafted to protect the live- 
stock shipper, with apparent disregard to shippers of other products. 

To illustrate^ it is not uncommon for live stock to escape from 
loading platforms or chutes, nor is it out of the ordinary for 
stock to become injured during the process of loading or unload- 
ing. In either case it is not impossible to ascribe a cause for the 
loss or damage. On the other hand, loss or damage to freight other 
that live stock, specifically located and •ascribed to any one par- 
ticular cause, is almost always out of the question. 

I referred to the live-stock question largely from this reason; it 
is a custom in handling such shipments to have somebody present, 
perhaps the owner of the live stock, while it is being loaded onto the 
cars, and, down at the other end, then somebody present who is 
going to receive it, which is not true with hardly any other class 
of shipment. 

Sucn loss or damage (referring to freight other than live stock) 
might occur in numerous ways, while the property was in the hands 
of the carriers, and it would be manifestly impossible for the owner 
to prescribe a cause within the meaning of the act. It is obviously 
uniair to expect the owner to know where the loss or damage hap- 
pened and to advise the cause, when we remember that the carrier 
was the party in possession and that the shipment had been out of 
the shipper's hands for some time. 

The other questions I had were covered by Mr. Baldwin, and I 
will simply include in the record that these three organizations that 
I represent want to go on record for some bill which will change the 
burden of proof to the one in possession of the goods, so that that 
business will be conducted as practically every other business in 
the United States is conducted. 

I thank you. 

Mr. Edmonds. Are there any questions, gentlemen? If there are 
no questions we will call Mr. Ralph B. Jones. 

STATEMENT OF ME. EALPH B. JONES, MEMBEE OF THE NEW 
ENGLAND SHOE AND LEATHEE ASSOCIATION AND OF THE NEW 
ENOLANB WHOLESALEES' ASSOCIATION. 

Mr. Jones. I am at present connected with W. H. McKelway & 
Co. and am also a member of the New England Shoe and I^eather 
Association and of the New England Shoe Wholesalers' Associaticm. 

Mr. Chairman, when I found on Saturday noon that I was to 
come here I felt that I wanted to give something more than merely 
another rehash of the same argument, so I endeavored to get together 
some figures. To get out a questionnaire to the members of this* 
organization and get it returned by Monday evening was impossible, 
so I sat down with five of the member concerns and went over it 
with their traffic managers and export managers, and they gathere<I 
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together figures which, I tHink, are both interesting and repre- 
sentative. 

These five concerns in 1920 had exported on old, well-established 
steamship lines a total of approximately a little bit under $4,000,000. 
At the same time they had filed claims for pilferage loss to the extent 
of $137,000. That is a little bit less than 3^ per cent of the amount 
shipped, for which they had filed claims. I was not able t6 find out 
just what they had paid in freight on that; but for the firm I am at 
present connected with that was about 15 per cent more, in our case, 
in claims that we had filed for pilferage on these old-established lines 
than the freight we had paid. 

In addition to that, on freight not delivered to our customers, 
which they wanted to have delivered and that they had bought, I 
separated the figures and tried to get the difference between the old- 
line well-established companies that are conscientiously doing the 
best they can under the circumstances to deliver merchandise cor- 
rectly and some of the more recently established lines. In saying 
that they are doing the best they can under the circumstances, I do 
so with a little reservation. If they were personally responsible for 
the merchandise thcT might put a little more push and pep behind 
their efforts ; but I do not for an instant claim that they are careless 
in a thoughtless and unfair sense at all. 

Now, then, on the other lines I was not able to get sufficient figures 
to be fair to present them, except in the case of the organization with 
which I am personally connected — that is, W. H. IMfcKelway & Co. 
Out of 130 shipments made on different vessels, belonging to three 
ccwnparatively new steamship companies, we shipped in those 130 
shipments 65,540 pairs of shoes. We filed claims for pilferage for 
over 35,000 pairs of shoes out of the 65,000; or on a total valuation of 
$308,000 we filed claims for $166,000 for pilferage loss. 

Mr. Edmonds. Where were those shoes going? 

Mr. Jones. Those shoes were going to Cuba. The condition in 
Cuba was exceptionally bad at that time, and the vessels were de- 
layed in leaving the ports in this country for from four to six weeks, 
and in some cases, I believe, as much as three months, lying around 
Newark — principally Newark — because the lines Ave used to the 
greatest extent sailed from Newark. 

Mr. Campbell. What year was that? 

Mr. Jones. Nineteen hundred and twenty. And in the case of the 
last two boats to unload — I know the name of one of them was Butte- 
toicn^ and I think the other was the Sunelco — ^there was approxi- 
mately $100,000 worth of merchandise belonging to us on those boats. 

Now, we had had such an unfortunate experience with pilferage 
loss before, and such a difficult time in having our claims filed with 
the steamship company, that in order to protect ourselves and assist 
the insurance company we had our representative go to the docks as 
those boats were unloaded, get the consignee, and see to it that the 
papere were properly drawn — carefully — to have the representative 
of the steamship company, of the customhouse, and the consignee 
all there, get the facts in shape, and file the claim immediately with 
the steamship company, so that we would carry out all the clause} 
demands and that we should file that claim witliin 24 hours or 48 
hours, whichever the case might be. Then, having done so, as we 
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were covered by insurance, in order to- collect our insurance we with- 
drew those claims from the steamship company, to be filed in this 
country with the insurance company, and we were pleasantly advised 
that as long as we had this insurance they were free from all fur- 
ther obligation for losses amounting in that case to $58,000 on those 
two ships. 

Now, that is the situation; that is what we are up against. We 
believe it is dead wrong; we believe the only way we can get at a 
solution is through adequate legislation. x\s far as the legal techni- 
calities of this law are concerned, I am not equipped to talk; I do 
not know anything about it, because I am not a lawyer. But here is 
a situation which you can see is vicious and, if we are to continue in 
the export business, it has got to be taken care of. Even if it costs 
us more freight, I do not believe the steamship companies would 
raise the rate 100 per cent on account of that additional cost; but 
at present it costs us more than 100 per cent for our pilferage loss — 
even on the well-established, reputable lines — and, besides that, not 
delivering the merchandise to our customers that they have bought 
and that they want. Xow, we ask for this adequate legislation and 
sincerely urge that we can have it. 

Mr. Edmonds. Do you lose your customers when you deliver goods 
like that, where such a large percentage of your goods are not de- 
livered ? 

Mr. Jones. In the case of the condition in Habana, our representa- 
tive there worked that very carefully. Under ordinary conditions, 
I should say, yes; but what he did was to gather these shipments 
together and take them' into- his warehouse and peddle them out to 
the customers, making this customer's invoice complete and releasing 
another customer entirely, and in that way he managed to get the 
shipments that came in on those Trans-Marine Corporation vessels 
down to a point where his loss was only eight or ten thousand dollars 
on shipments of a little over $200,000. I think he handled the situa- 
tion remarkably well. 

Mr. Edmonds. You have still got the goods down there ? 

Mr. Jones. No; they were delivered. About half of our cus- 
tomers got complete delivery by this salesman's juggling of the situa- 
tion, and the other half got an entire release from their invoices, 
and nothing was delivered at all, and we got our money. 

Mr. Edmonds. I would like to ask you about those two boats, the 
names of which you mentioned that were lying around Newark for 
some time. Were the goods on the boat, or where were your goods? 

Mr. Jones. We had a clear ocean bill of lading from the steamship 
company and that is all we know. Presumably they were loaded in 
the hold of the boat, but we do not know that. 

Mr. Edmonds. But they were in the custody of the steamship 
<»oinpanv, either on their j^ier or in the boat ? 

Mr. Jones. Absolutely. 

Mr. Edmonds. You do not know whether they were on their pier ? 

Mr. Jones. No, sir. 

Mr. Edmonds. Maybe they were out on the railroad still. 

Mr. Jones. They had given us their ocean bill of lading, and pre- 
sumably they do not issue it until they get possession of the goods. 
They placed it through our forwarder in New York. 
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'Mr. Edmonds. Still, you do not know what a steamship company 
does; they do many queer things. 

Mr. Campbeul. 1 would like to ask the name of the company ? 

Mr. Jones. I believe the Buttetown is owned by the Trans-Marine 
Corporation. 

Mr. Campbell. How long has that company been in the shipping 
business? 

Mr. Jones. That is a comparatively recent company. That is 
the reason, in giving the figures, I separated them for the old-line 
reliable companies who I believe are doing the best they can, and 
those which have just gone into the business recently. 

Mr. Campbell. How does it come that you shipped your valuable 
shoes on a line that had just gone into the shipping business? 

Mr. Jones. As we are not exporters in very large quantity — our 
exports amounted last year to a shade under a million dollars, that 
is, 1920 — we do not have any elaborate traffic department. We go 
by what our forwarder says, and we understood the forwarders 
handling these goods in New York were competent people, and we 
took their O. IC on those lines. And then our insurance company 
investigated the vessels that were used by the lines and passed on 
them, and therefore we washed our hands of it at that time. 

Mr. Campbell. The Boston Marine Insurance Co. did that busi- 
ness for you ? 

Mr. Jones. Yes. 

Mr. Campbell. And you relied on the word of your freight for- 
warder at New York? 

Mr. Jones. I do not know how they looked the ships up. 

Mr. Campbell. You did not hear the question. Do you rely on 
the representations of some freight forwarder in New York as to 
the responsibility and character of the company by which you for- 
ward your shipments? 

Mr. Jones. Yes. 

Mr. Campbell. Why did you not ship by some of the old estab- 
lished lines? 

Mr. Jones. Because there was no cargo space. We ordinarily 
ship by the Ward or United Fruit, and would at that time if there 
had been cargo space. 

Mr. Campbell. And they could not take your goods? 

Mr. Jones. Not at that time. 

Mr. Campbell. Did you not know that an awful condition existed 
in the harbor of Habana? 

Mr. Jones. We knew the conditions existing in the harbor at 
Habana ; yes. 

Mr. Campbell. Were vou advised at that time that there were 90 
vessels that had been detained down there for weeks and months in 
that harbor unable to discharge their cargoes? 

Mr. Jones. Yes. 

Mr. Campbeli^. And did you inquire at all into the condition that 
existed in the poit of Habana with respect to the warehouse facili- 
ties? 

Mr. Jones. Yes. 

Mr. Campbell. And were you fully aware of the condition that 
existed there ? 

eOG83— 21 15 
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Mr. Jones. Yes. 

Mr. Campbell. You knew all that ? 

Mr. Jones. Yes. 

Mr. Campbell. And yet in the face of that you sent down this 
valuable cargo with an entirely new shipping company ? 

Mr. Jones. Of course during all that time we had advices from 
Habana urging us that the situation would within a length of time 
clear up. Now those advices always turned out to be miSaken. 

Mr. Campbell. How did you first come to know of these losses; 
what was the first intimation you got of your losses? 

Mr. Jones. Well, when the merchandise was delivered to the cus- 
toms house and our customers endeavored to get the njierchandise 
through the customs house they found they were shy. 

Mr. Campbell. Can you tell the committee how manv days or how 
many weeks those goods laid in the custom house before your cus- 
tomers got access to them ? 

Mr. Jones. In the case of those last two steamships probably less 
than 24 hours. 

Mr. Campbell. What about the others ? 

Mr. Jones. And in the case of the steamships that were down there 
earlier in the season the steamship Krakow^ which had a little fire in 
Habana that probably laid in the harbor there for anywhere from 
two to three months and some of the merchandise was on the lighter. 

Mr. Campbell. Do you know how long your goods were com- 
pelled to be on the lighter in Habana Harbor before they could 
discharge even at the custom house ? 

Mr. Jones. No ; I do not. 

Mr. Campbell. From those two steamers ? 

Mr. Jones. From those two steamers my understanding is that 
they were not on lighters at all 

Mr. Campbell. All cargo has to be lightered in Habana. 

Mr. Jones (continuing). Because those two steamers were doTVn 
there at the very end of the difficulty and there was no attempt made 
to unload them. I know we had to get reports in order to reinsure 
for the delay in delivery, and the report made no mention of the 
unloading having been delayed. 

Mr. Campbell. You stated that the old-established companies had 
done very well. I think you went so far as to say they had done all 
that they reasonably could. 

Mr. Jones. I believe that if they felt the keen responsibility — in 
the case of this $4,000,000 worth of merchandise that was shipped on 
the old-line companies, and on which there were filed claims of ap- 
proximately $137,000, if they saAv where they would have to pay 100 
cents on the dollar, or the whole $137,000, there might have been a little 
more punch behind that care. 

Mr. Campbell. I would like to have you tell me what you mean by 
punch. What could they have done that they did not do ? 

Mr. Jones. I am not a shipping man and I do not know how to run 
their game ; and they micrht not know how to run my warehouse. 

Mr. Campbell. You have been making these export shipments and 
you are now here criticizing the shipping companies, and before you 
do that you ought to have some facts on which to base your criticism, 
and I want a practical suggestion from you; because we are just as 
much interested in this question as you are. 
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Mr. Jones. I realize you are. 

Mr. Campbell. And what is it they did not do that they should 
have done, in your opinion? 

Mr. Jones. You would have to investigate that from the inside of 
the different organizations. It would be an impertinence for me to 
tell you, even if I thought I knew, and I do not think I do. 

Mr. Edmonds. Mr. Jones, you are not a steamship man ? 

Mr. Jones. No, sir. 

Mr. Edmonds. You forwarded your goods in the ordinary manner, 
through some forwarding agent, and he was presumed to do your 
steamship business for you ? 

Mr. Jones. Yes, sir. 

Mr. Edmonds. And you picked out a steamship line that had room 
to carry your goods? 

Mr. Jones. Yes, sir. 

Mr. Edmonds. And the natural presumption was they would carry 
the goods ? 

Mr. Jones. Yes, sir. 

Mr. Edmonds. Otherwise you would not have put them on ? 

Mr. Jones. Yes, sir. 

Mr. Edmonds. And when they got on you were in trouble ? . 

Mr. Jones. Yes, sir. 

Mr. Edmonds. And that was on account of the steamship com- 
panies ? * 

Mr. Jones. Yes. sir. 

Mr. Edmonds. That is simple. [Laughter.! 

Mr. Rush. May I say something ohout the acceptance of goods 
when the steampship company knows of the congestion. A company 
of which I am president won a case some 10 or 12 years ago when ik 
was held by the court that the delivery and acceptance of goods by a 
steamship cpmpany when it knew it was impossible to transport them 
on account of an embargo, was in itself negligence. 

(The following letter was ordered printed in the record :) 

TBANSHABINE Ck)BPOEATION, POBT NeWABK, 

Newark, N. J., Augmt 16, 1921, 

Chadiman Subcommittee on Makine Insubance, 

House of Representatives, Washington, D. C. 

Deab Sib: Onr attention has been drawn to certain statementg made before 
your committee by Ralph B. Jones, representing W. H. McKelway & Co., ia 
regard to theft and nondelivery of merchandise shipped to Habaua, Cuba, on 
vessels referred to as belonging to the Transmarine Corporation. 

The steamer Butteiovcn mentioned by Mr. Jones has never been owned or 
operated by the Transmarine Corporation, and, as far as can be ascertained, no 
vessel of this name has cleared from Port Newark since the Initiation of our 
service. Neither have we owned or operated the Sunelco referred to by Mr. 
Jones, though one of our steamers, the Sunelseco, operates between Port 
Newark and Habana. A diligent search of our records, however, falls to dis- 
close any shipments of merchandise on this or any of our other steamers for 
W. H- McKelway A: Co. or any firm of similar name. 

We shall appreciate the insertion of this letter in the record of the hearings- 
before the subcommittee. 
Very truly, yours, 

B. L. Wobdbn, 
Vice President and General Manager, 
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STATEMENT OF ME. W. C. MITCHELL, NEW YOEK, N. Y., CHAIE- 
MAN OF TEAFFIC COMMITTEE OF TANNEES' COUNCIL. 

Mr. Mitchell. Our organization represents all of the tanners or 
leather manufacturers in the country. Here is a list which I would 
like to file with the committee, and also a copy of our by-laws. 

I did not have an opportunity to send for all the statistics, owin^ 
to the shortness of time; but I know that all of our people have 
suffered from pilferage, and that is what I came here to talk about — 
theft and pilferage. Six of our shippers have reported the follow- 
ing losses: $1,693, $2,394, $12,802, $513, $1,099, $265, $2,898, $25,000. 
and $1,231,000. We feel if some suitable legislation were passed 
that these losses would decrease; in fact, we know they would. 
But in order to be fair, I would like to state that I know a lot of 
this pilferage, to a certain extent, happens before the steamships 
get it. I happen to know that in New x ork Harbor, leather shipped 
m carloads is lightered, and I happen to Icnow that a lot of the 
losses occur on the lighters. I proved that conclusively by cutting 
out railroad lightering and hiring my own lighter and putting my 
own men on the job, and the losses stopped. 

We had a case of a lot of leather going to Europe where there was 
a report of about a half of it missing. I knew that in order to steal 
a bunch of leather like that, thev had to have some place where they 
could conveniently open » the bales and do the work. I did not feel 
it could be done in the ship, but I did feel it could be done in the 
lighter. I hired a detective in New York to look up this leather, 
giving him a sample of it. He was on the job for two months and 
did not find anything. I then called all the salesmen in and I told 
them to go around and visit around among the different leather 
stores in New York and see what they could find. I knew the leather 
was specially made for Europe ; I knew it was specially jnarked. I 
found the leather. I succeeded in fixing the responsibility on the 
railroad and I collected the claim. The railroad undertook to prose- 
cute the thieves and one fellow bought it from anothet* fellow, and 
that fellow bought it from another fellow, who bought it from an- 
other fellow, and in chasing the chain down the last fellow had died. 
[Lauffhter.] 

I had another case like that, and I went through the same pro- 
cedure. 

Commissioner Lirsner. Where did you discover it was stolen? 

Mr. Mitchell. Why, it was cabled to us when the ship arrived. 

Commissioner Lissner. In what place was it stolen and under 
what circumstances? 

Mr. Mitchell. It was stolen off the lighter. You mean the one I 
fastened on the railroad? 

Commissioner Lissner. Yes. 

Mr. Mitchell. It was undoubtedly stolen off the lighter. 

Commissioner Lissner. Where? 

Mr. MiTCHEiJ.. In New York Harbor. The reason I know that is 
because by tracing the chain from one fellow to another, I was able 
to demonstrate bv the dates, one of which was Christmas, and I verv 
definitely remember it, the steamer did not have it loaded on board 
at that time ; they did not get it until afterwards. You see, they gave 
tiie railroad a clean receipt for a certain number of bales; they did 
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not know how much leather they had ; they did not weigh it, and did 
not know anything about it. 

I had another case like that and I went through the same pro- 
cedure, but I was not able to get anywhere, although I went to a 
store in New York City and took 466 pounds of leather away from 
the fellow who had it in the store. I was able to prove the leather 
was ours, and we took possession; but in tracing it back from one 
fellow to another fellow, the last one had died. [Laughter.] 

Mr. Edmonds. Do they always die when they steal something? 
[Laughter.] 

Mr. Mitchell. I do not know. I believe that is about everything, 
gentlemen. 

(The following statement was ordered printed in the record :) 

Tanneks' Council of the United States or America, 

New York, N. I., July 28, 1921, 

Hon. Frederick R. Lehlbach, 

Hwise of Representatives, WashiJigfon, 7). C. 

Dear Sir: On Tuesday, the 19th, I was in Washington and appeared before 
your special committee with reference to theft and pilferage In New York 
Harbor. At that time those present were requested to write to the committee 
if they wished to make any suggestions. 

I am sending you herewith a memorandum that I have drawn up with the 
help of some others in New York, making suggestions along the line of im- 
paroving the steamship and railroad service and protecting freight in transit. 
I am sending you this as information for what it may be worth to your com- 
mittee. 

Yours, truly, 

W. C. Mitchell, 
Chairman Traffic Committee. 

In order to reduce losses from theft and pilferage via rail or water routes in, 
to, or from the United States of America — 

^fANVFACTURERS AND SHIPPERS. 

Improve packing. 

Employ responsible shipping clerks. 

Use only responsible bonded truckmen. 

Use serial numbers on all machinery. 

Identification marks or numbers to be placed on boxes, barrels, or packages. 

Use of second-hand boxes, barrels, or casks should be discontinued. 

Use of frail cases should be discontinued. 

Too heavy packages break from own weight. 

Shippers should be particular not to put too much weight in a single box. 

Ordinary foreign ports can handle only 250 pounds easily. 

Too heavy boxes cause loss and pilferage account breakage. 

Some arrangement should be made with railroads and steamships for sepa- 
rate receipts for different truck loads delivered. 

Misdescription of freight should not be tolerated. 

Prosecute cases of theft or pilferage. Use eyery available means. 

Arrange with carrier if package Is delivered to railroad or steamship in a 
damaged condition that carrier wIU notify the shipper at once and not let 
damaged package be forward. This will tend to assist shippers to get clean 
receipts. * 

All packages should be separately numbered and distinctly marked. 

THE EXPORTER AND IMPORTER. 

Improve packing by cooperation with manufacturers and shippers. 
Discontinue selling ex dock where practicable and warehouse all goods 
promptly as possible. ^ 

Discontinue using second-hand boxes, barrels, and casks. 
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Use no frail cases — only strong, first-class packages. 

Give separate orders to truckmen for each truck load of freight. 

Discontinue misdescription of all articles shipped in order to prevent fraud 
and allow carriers to take proper precaution. 

Employ only responsible bonded truckmen. 

Start propaganda with ;foreign shippers and consignees to get them to assist 
in every way to keep down pilferage and theft by proper packing, marking, de- 
scription, etc. 

Too heavy packages break from own weight. 

Shippers should be particular not to put too much weight in a single box. 

Ordinary foreign ports can handle only 250 pounds easily. 

Too heavy boxes cause loss and pilferage account breakage. 

Some arrangement should be made with railroads and steamships for separate 
receipts for each truck load received or delivered. 

Prosecute all cases of theft or pilferage. Go the limit. 

Arrange with carrier if package arrives or is delivered to carriers in damaged 
condition to receive direct notice at once so that some steps can be taken im- 
mediately to protect loss. 

Arouse foreign interests in this campaign and get their help and cooperation. 

INSUBANCE COMPANIES. 

Improve foreign settlement agency service. 

Agree to charge differential rates on liners as per theft classification. 

Inspect packing of each of the companies insured. 

Cooperate with steamship companies to secure greater responsibility, both 
Unancial and otherwise. 

To secure stricter supervision of cargoes on piers. 

Improve watchman service on piers and lighters. 

All cases of pilferage or theft should be followed up and prosecuted to the 
limit. 

Try to get laws passed fixing the carrier's responsibility, at all times cooperat- 
ing with shippers. 

Arouse foreign Governments to a sense of their responsibility and need of 
Improving matters for their own protection. 

Start a publicity campaign so everybody will know how serious conditions are. 

To enforce packing rules. 

To accept no packages in bad condition. 

BAILROADS AND STEAMSHIP LINES. 

Should assume their just liability and protect shippers and consignees. 

Should secure stricter supervision of cargoes on station platforms, lighters, 
and piers. 

Should improve watchman service over all cargoes and freight on all piers 
and lighters. 

Should enforce stricter rules regarding packing. 

Should accept no packages in bad condition. 

Should employ more and responsible checkers. 

Should notify at once all exporters, importers, shippers, or consignees if ship- 
ments are in bad order. 

Steamships should properly stow all cargo so it can not be tampered with or 
damaged in transit, and shoud be careful not to book freight in excess of carry- 
ing capacity. 

Should not accept frail packages or recoopered packages and such receipts 
are often not warranted and give thieves their opportunity. 

Should proceed against all thieves. Prosecute to limit. 

Should cooperate with all shippers and receivers of freight and see that sepa- 
rate receipts are given for each and every truck load. 

Should exercise every precaution to see that trucks and freight are not need- 
lessly delayed. 

All packages recoopered should be kept separate and secure from thieves. 

Steamships should provide strong room for extra valuable freight and see that 
captain is responsible. 
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Carriers should not sell freight at destination without fully trying to reach 
all interested and get proper authority. 

Steamships should organize and adopt strict package rules and abide by their 
regulations. 

POLICE DEPAKTMENT AND DEPARTME^n' OF JUSTICE. 

Police should enforce rule prohibiting junk boats to ply North and East 
Hivera or any harbor. 

Police should use every effort to get at and destroy all fences. 

Shippers and receivers of freight, also insurance companies, s/iiould cooperate 
T\uth railroads, steamship lines, American Railway Association, owners of boats 
and lighters, also with responsible heads of labor unions and police department 
to see that fulli publicity is given and all iwssible protection afforded all 
freight. 

Police should cooperate with carriers and provide protection to all property 
■even to extent of policing piers and docks. 

Shippers through this organization should start some police work of their 
own and see that the services of irresponsible people are dispensed with. 

Shippers should help the police department every possible way to secure ar- 
rests and convictions. 

Shippers should see that district attorney and assistants are aroused to the 
seriousness of this matter and extra effort made to convict criminals regardless 
of personal records. 

Shippers should see that laws are passed to afford protection, to freight in 
transit and carriers accept full responsibility. 

STATEMENT OF MR. J. C. NELUS, BALTIMORE, MD., ASSISTANT 
SECRETARY NATIONAL ASSOCIATION OF BOX MANUFACTURERS, 
CHICAGO, ILL., AND SECRETARY, NORTH CAROLINA PINE BOX 
AND SHOOK MANUFACTURERS' ASSOCIATION, BALTIMORE, MD. 

Mr. Nellis. The National Association of Box Manufacturers is 
interested in the matter of export losses through pilferage, breakage, 
etc., because box manufacturers make many of the export boxes used. 
Having prepared this statement after sitting through the first two 
days of this hearing, I have the impression that pilferage is perhaps 
more important than breakage. 

While boxes can probably be made theft proof, a theft-proof box 
vrould most likely be too expensive, and it would seem better, in- 
stead, to design and construct boxes which would be theft indicative. 

The National Association of Box Manufacturers, with headquar- 
ters in Chicago and branch offices in the East and West, is interested 
in the design and construction of stronger and lighter boxes. We 
have had principally in mind the hazards of transportation within 
this country, together with the increasing freight rates, and have 
therefore sought to make boxes lighter as well as stronger. Tests 
have been conducted for several years, and the results to date all in- 
dicate that boxes may be constructed with no more and very often 
less lumber than previously used, practically always with additional 
nailing and sometimes with strapping, and be greatly increased in 
stren^h. While it might not be desirable in general to seek lighter 
boxes for exports, the large amount of data now available and tests 
on boxes and strapping now under way would, I believe, allow us to 
suggest changes in the design of many export boxes and make them 
stronger. 

The National Association of Box Manufacturers cooperates in box 
testing with the forest-products laboratory of the United States For- 
est Service. Most of our box testing is done at the forest-products 
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laboratory, and we put the results of laboratory tests into practical 
application to make sure of their adaptability to manufacturing con- 
ditions and final use. As an example of such tests I submit the 
standard schedule for nailing boxes which is based upon laboratory 
tests, manufacturing conditions, and actual usage. This schedule is 
intended to develop the full strength of joints in boxes. Previously, 
or perhaps generally now, boxes were not nailed sufficiently. 

The schedule for nailing boxes which I have referred to was pre- 
pared for domestic use, but can be readily converted to export use 
by decreasing the nail spacing by one-half an inch. 

There are numerous scientific details regarding box construction 
with which the average box user is unfamiliar, and if the committee 
wishes I can discuss scientific box construction in some detail and 
would be glad to answer particular questions. It might be pertinent 
to say that export boxes can probably be built strong enough to with- 
stand all possible hazards and also be theft proof, but the cost might 
be prohibitive. Doubtless, boxes strong enough for the usual hazards 
of export and so constructed as to be theft indicative can be designed 
and constructed at reasonable cost. Our experience with domestic 
boxes is that they may be strengthened with little additional cost, 
and very often when a box has been wrongly designed and contains 
too much lumber and too few nails, it has been possible to use less 
lumber and more nails and make the bok not only stronger but 
lighter. May I pause there to mention a box which a man mentioned 
this morning. He said he made his box out of inch and a quarter 
lumber. If he did not have enough nails in it, it was not properly 
constructed ; it Avould be no stronger than a box made out of half - 
inch lumber. 

I should point out that in testing boxes, we aim to make them, 
eequally strong in all parts and joints, which we call balanced construc- 
tion. It is the old story of the strength of a chain depending on the 
strength of the weakest link. Tests are made in a revohnng hexagonal 
drum which has slides and baffles so arranged as to simulate prac- 
tically all the hazards encountered in transportation, and during the 
course of a test the box falls on every side, every corner, and every 
edge. Separate compression tests and straight drop tests are also 

used. 

As a matter of interest at this hearing, I should like to mention that 
the Xorth Carolina Pine Box and Shook Manufacturers' Association, 
of which I am secretary and which is directly affiliated with the 
National Association of Box Manufacturers, had last week an exhibit 
at the marine show and export and import exposition in Baltimore. 
This exposition was a combination of the marine show of the Ship- 
ping Board and an export and import exposition worked up by the 
Export and Import Board of Trade of Baltimore. Our exhibit con- 
sisted of a number of properly constructed export boxes and crates, 
the standard mailing schedule in leaflet and wall form, charts show- 
ing the results of laboratory tests, a model of the forest products 
laboratory box drum, etc. 

I submit photographs of our exhibit and of the box testing drum 
at the forest pro<lucts laboratory. The laboratory drums are 7 and 
14 feet in diameter. If the committee desires, I would be glad to file 
other photographs of box testing. Apparatus charts of comparative 
results of one series of box tests are also submitted. 
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I would be glad to answer any questions ; otherwise, I do not care 
to take any more time. 

Mr. Edmonds. You did not mean to use that in connection with Mr. 
Robinson's bill of lading, did you? 

Mr. Nellis. I know nothing about that. 

Mr. Edmonds. You do not want an amendment to the Harter Act 
to use these boxes? 

Mr. Nelms. I do not ; no, sir. 

Mr. LoiNES. This is a very interesting subject — of the package. 
Have you, Mr. Nellis, made any study or tests of the ordinary box 
used in commercial shipments of manufactured products? 

Mr. Nellis. We have tested canned-goods boxes; we have tested 
shoe boxes. Those are the large lines which have been tested in re- 
cent years. 

Mr. LoiNBS. As a result of your tests of the ordinary box, do you 
consider the package normially sufficient or tlie export package suf- 
ficient, for what it has to go through in order to arrive ? 

Mr. Nellis. We have not tested export packages. 

Commissioner Lissner. You spoke, Mr. Nellis, of theft-proof boxes 
pnd theft indicators. Would you mind elucidating on that? Ex- 
plain just how you can make a box theft proof and what practical 
methods you use for making them theft indicative. 

Mr. Nellis. I do not believe a box can be made theft proof unless 
you go to so much expense that it would be too costly. 

Commissioner Lissner. How would you do it ? 

Mr. Nellis. I would not like to make a box theft proof ; I do not 
think we would try to do more than design a box to be theft indica- 
tive. 

Commissioner Lissner. How would you do that ? 

Mr. Nellis. There are several methods. There are probably meth- 
ods we have never thought of. I think, perhaps, the best thing to do, 
other than proper nailing and proper strapping, would be to fasten 
all boards from the inside with corrugated fasteners. If you do not 
know what corrugated fasteners are, they are little thin strips of 
metal about an inch long and varying somewhat, with a knife edge 
at one edge and made corrugated, which are driven into the two 
boards at the joint. You fasten the boards on the inside with those 
corrugated fasteners. A thief can pull the nails out and try to slide 
a board out from under the strapping, but these fasteners will hold it. 
He may drive this out with a chisel or something, but it will show. 

Commissioner Lissner. You speak of fastening them from the in- 
side; just what do you mean by that? 

Mr. Nellis. It has to be done when thfe box is made. 

Commissioner Lissner. How do you fasten them from the inside 
on the cover? 

Mr. Nellis. The boards of the cover would be fastened together 
in that way before the cover was put on. These corrugated fasteners 
can be driven by machinery or by hand very easily. They do not go 
through the board. On an inch board, if a fastener perhaps three- 
fourths of an inch wide or thirteen-sixteenths of an inch should be 
used, it would not show on the outside. 

Commissioner Lissner. All that would do would prevent taking off 
one board ; it would not prevent taking off the whole cover, would it? 
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Mr. Nellis. That would be possible, for them to take off the whole 
cover. To avoid that you would have to have some sealing methods 
at the corners and at the edges. There is a method of driving down 
an auger hole and putting in a screw. 

Commissioner Lissner. Could you not use these corrugated strips 
to fasten on the cover from the outside ? 

Mr. Nellis. I do not exactly get your idea. These little things 
are only, roughly, about an inch long, perhaps, and they are made 
in widths for different thicknesses of lumber. In fastening on the 
cover, to put something on the outside of the box, I should recom- 
mend strapping. 

Commissioner Lissner. You could fasten the cover to the box with 
these same corrugated strips, could you not ? 

Mr. Nellis. No ; I do not think we could. 

Mr. Burchmore. They will not work on an angle; that is the 
trouble. They have to work on a flat surface ? 

Mr. Nellis. Yes. 

Mr. Burchmore. You could not put them over the edge ? 

Mr. Nellis. No. Is that what you meant ? 

Commissioner Lissner. There is a flat surface between the edge 
of the cover and the side of the box. 

Mr. Nellis. That could be done; but then you would have the 
corrugated fastener going into the end grain of the board and it 
would not hold very well there. 

Mr. KiRKPATRTCK. How much additional expense would be in- 
volved in using that kind of a fastener? 

Mr. Nellis. These corrugated fasteners might add a couple of 
cents to a box, depending on the size of the box. 

Mr. KiRKPATRicK. That is what you call theft indicative ? 

Mr. Nellis. That is what we call theft indicative ; yes. 

Mr. KiRKPATRicK. Because it is impossible to put that back into 
the same condition? 

Mr. Nellis. If a thief Imocked out a board there it would indicate 
the board had been taken out. Possiblv he could drive it out bv usinff 
considerable force or leverage to tear away those fasteners. 

Mr. Edmonds. Could you make a large-size box in that manner? 

Mr. Nellis. There would be limitations. If you were making a 
box for a verv lar^e dvnamo I do not know that it would work. 
They are not made for very heavy lumber — I mean lumber over an 
inch thick or an inch and a half, or something like that. When I 
speak of a box I mean a box from a pill box to a piano box. 

Mr. Edmonds. A piano box is a fairly good size, but from what I 
have heard to-day I do not think these longshoremen and people who 
handle freight would hesitate to carry away a piano box. It seems 
to me they would take pretty nearly anything in sight. I thought 
we might manage to get a box as big as the hold and save the freight; 
but just at the present time I am rather suspicious they would take 
the ship if we did not have the captain on it to watch it. In fact, I 
think they did steal a Shipping Board vessel over in the Mediter- 
ranean for a while and ran around with it on a joy ride. 

Commissioner Lissner. You spoke of other methods that might be 
devised to indicate theft, did you not ? 

Mr. Nbi^lis. Yes. You can make a double box, one box inside an- 
other, with the inside end at right angles to the outside end, and so 
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•on with the other parts, and nail those all together with clinch nails. 
Or you can go further and put some chicken wire, or very heavy wire, 
between those two boxes ; or put a wire, light or heavy, between two 
ordinary boxes. 

Commissioner Lissner. You represent the box manufacturers gen- 
erally, do you not? 

Mr. Neillis. Yes. 

Commissioner Lissner. And you suggested some studies might be 
made of this subject of theft indication, especially? 

Mr. Nellis. No ; I was not so much inclined to suggest studies that 
might be made as that we have so much data on domestic construction 
that I think we could fall back on that to suggest better designs for 
export boxes; because while the hazards in exporting are certainly 
more strenuous than in domestic transportation, they are not entirely 
dissimilar. It is simply a case of more hazard calling for a better 
construction. 

Commissioner Lissner. Could you not, for the benefit of this record 
and of this committee, furnish a written statement concerning these 
naethods of theft prevention and possibly others that you have not 
referred to, and any other practical suggestions in regard to the con- 
struction of boxes for the export trade ? Could you not prepare some- 
thing of that sort and file it with the committee? 

Mr. Xejjj[8. I would be glad to prepare something on theft indica- 
tion; but I would hesitate to say very much on export-box construc- 
tion, because we have not studied that very much. 

Mr. Edmonds. You could, through your numerous concerns, cer- 
tainly suggest a safe package for carrying export goods, ordinary 
merchandise, could you not ? 

Mr. Neollis. I would hesitate to do that, because it is something 
that should be done for each particular commodity. 

Mr. Edmonds. I am speaking of the ordinary merchandise. You 
have been here listening to-day ; you know the great trouble has been 
with stuff like hosiery, gloves, ready-made clothing — things that a 
man can use — ^hats and shoes. Now, all of these commodities would 
take about the same kind of package, wouldn't they ? 

Mr. Nelus. Roughly, yes. 

Mr. Edmonds. Why could you not at least, for that kind of com- 
modities, get your people to get to work and suggest some kind of a 
strong and light package that would be perfectly safe? Surely, the 
ability of the box manufacturers of this country would not be taxed 
to be able to tell of at least some sort of package that can be used for 
export business? 

Mr, Nellis. It would not ; no. 

Mr. Edmonds. Particularly for merchandise of that kind. Of 
course, we would not expect you to talk about packages for carry- 
ing soda ash and chemicals, unless they were the finer chemicals car- 
ried in cases. But for these things like hosiery, gloves, the things 
these men steal, I should think you would be able to do very well 
and it might be very profitable for you to do it. 

Mr. NEUiis. I can do that. 

Mr. Edmonds. We would like to have it within a short time, but 
that is not material. The big thing is to submit that matter to 
the shippers and to the Shipping Board and see whether we can 
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not suggest to the people of the country something better than we 
have to-day. It is very evident that what we have to-day is abso- 
lutely useless to attempt to save anything if a man wants to get at 
it. So think it over. 

Mr. Nellis. I will do the best I can. 

Mr. Edmonds. And supply it to the committee, and we will supply 
it to the Shipping Board, and it may be the means of your getting 
a lot of good business and at the same time help to solve this matter 
of losing goods. 

Mr. Neius. I will do the best I can. 

Mr. Edmonds. Surely there can be a box made that will be fairly 
proof against some ignorant workman taking stuff out. 

Mr. NemjIS. It might not be proof against that fellow who was 
skillful, but I believe we could make it to show it was tampered 
with. 

Mr. Edmonds. If you could show it was tampered with when the 
captain on the boat received it, he would know it had been done on 
the lighter ; if it showed it had been tampered with when the lighter 
received it, you would know it had been done on the wharf; if it 
showed it had been tampered with when the man on the wharf re- 
ceived it, you would know it had been done on the railroad. You 
could follow that package all the way through if you had a package 
of that kind, and they always tell me the ingenuity of the American 
mind is so great that we can always find a solution for anything, 
and surely the box manufacturers are not more dumb than the rest. 

Mr. Nelxjs. Possibly not; not dumber than the average anyway. 

Mr. Edmonds. Then let us see what you have. It might be you 
will have a very helpful solution. 

Mr. Nejllis. I will be glad to do what I can. 

Mr. Edmonds. Mr. Imlay, you may proceed. 

STATEMENT OF ME. WILLIAM IMLAY, GENEBAL CLAIM AGENT 
NEW TOBX & CITBAN MAIL STEAMSHIP UNE. 

Mr. Imlay. I am general claim agent of the New York & Cuban 
Mail Steamship Line, better known as the Ward Line, New York 
City. 

I think, Mr. Chairman, that a great deal of energy is being spent 
in trying to cure or care for a condition which no longer exists. 
The testimony that has been given, if my understanding is correct, 
has been largely to the effect that the complaints have surrounded 
shipping which moved subsequent to 1915 and prior to the present 
year. There has not been anything said substantially about the 
losses being heavy during 1921. 

It is common knowledge that as a result of the war there was a 
breaking down of morale, and in consequence business generally 
suffered. The underwriters' representatives have testified to the 
extent that they suffered, and in an endeavor to show that they were 
not alone in tnat respect I would like to read into the record the 
following figures: 

In 1914 the Ward Line paid $75,193.09 for cargo claims. That 
is for losses due to pilferage, theft, damage, and breakage. In that 
year we carried 747,129 tons of cargo, making the losses per ton 
cargo 0.106 per cent. 
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In 1915 we paid cargo claims to the extent of $67,iCS.S<). We 
carried 847,574 tons of cargo. The claims per ton cargo were 0.t)SO 
per cent. 

In 1916 we paid $173,590.72. We carried 1,216,145 tons of cargo. 
The cost per ton cargo was 0.142 per cent per ton. 

In 1917 we paid $218,700.10 and carried 1,235,853 tons. The 
claims paid per ton cargo were 0.176 per cent. 

In 1918 we paid $359,402.84. We carried 1,745,631 tons and we 
paid 0.206 per cent per ton cargo for claims. 

In 1919 we paid $345,653.18 and carried 1,801,583 tons, costing 
us 0.191 per cent per ton. 

The figures for 1920 are not available. We are paying some 
claims for cargo moving during that period, but it is altogether 

fossible that the amounts for claims paid may equal those of 1919. 
t gives me pleasure, however, to say that the peak has sometime 
since been passed, and it is my opinion that prewar conditions will 
soon again obtain. While I can give no figures to support this 
statement, inasmuch as each of our foreign agents are now showing 
in the cargo-out reports but few items to which exception could 
be taken, the only inference to be drawn is that the cargo is l^eing 
properly and safely handled and delivered at destination. 

It should be borne in mind that pilferage can not be entirely 
stopped, but if the American shippers will use packages similar^ 
to those used by the French. British, and German exporters the 
losses in their snipments will be surprisingly small. 

To bring out the difference I might relate that a few months ago, 
while in the port of Vera Cruz, Mex., I saw lying on the custom-, 
house wharf a shipment of tin plate of American manufacture. 
Many of the crises were broken and the contents exposed to the 
elements and they had badly rusted. At the same wharf a British 
steamer was being discharged and I noticed part of the cargo con- 
sisted of tin plate, also cased. This cargo was, however. I)eing 
landed in apparently good condition, the reason being that while 
the packages were basicly the same as though shipped from the 
United States, additional care had been exercised by the ship|)er, 
to the extent that each case was strengthened with two cleats, and 
the cleats themselves were iron strapped. In this connection it 
may be important to say that it has been our experience that a large 
proportion of the alleged pilferages are occasioned by packages 
being insufficiently strong for the use to which they are put. 

A great deal has been said about the bill of lading exempting the 
carrier from all liability, and in that connection may I he permitted 
to say that the company which I represent has never, to my knowl- 
edge, attempted to sidestep its responsibility, and this I believe to 
be also true of the other older companies, and each of our foreign 
agents has been carefully instructed to immediately invite claims 
from consignees and make payments for any and all losses for 
which the steamer is liable. Tfee liability is largely determined by 
whether the loss was occasioned by a condition within the control 
of the company. 

The shipper, too, can give further assistance in the care of his 
property by not having their name, trade-marks, or other insigpia 
on their packages, by changing from time to time their shipping 
marks, and by the use of reputable trucking concerns; by deliv- 
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ering their shipments to the truckmen at an early hour in the day^ 
to insure delivery to the steamship pier the same day^ there being 
cases recorded where the truckman receiving goods m the after- 
noon made no attempt to make delivery the same dav, but kept 
the packages on their trucks over night and made cielivery tne 
following morning, and while the packages themselves were in ap- 
parent good condition, due to an accident in handling or to some 
other unusual condition it would be determined that the packages 
no longer contained the goods declared by the shipper, but rubbishy 
such as paving stones or other material unobtainable on a steam- 
ship pier. 

When packages too light in construction for ocean transporta- 
tion become broken in ordinary handling it is a great temptation for 
those engaged in the physical handling of the cargo to help them- 
selves, if thev feel thev can do so without bein^ detected : and while 
we are cognizant of a basic cause and our bills of lading protect us 
from insufficiency of package, we voluntarily assume responsibility 
and pay for any loss which might subseq^uently be found to exist. 

Mr. Kush reierred to my company havmg placed officers to watch 
cargo at outports ; also that they were informed that if they did not 
cease a strike would be called. I wish to state that it has always 
been the practice of the Ward Line to require its officers of various 
grades to watch cargoes during tlie loading and discharging opera- 
tions at outports. We carry a considerable quantity of high-class 
cargo. Some of the shippers realize that it is of such a high class 
that it would place the property subject to unusual temptation if 
the cargo was handled as general cargo is usually handled; there- 
fore they place on their shipping receipts the value, intending also 
to place on their bills of lading the value, and purjchasing what is- 
sometimes called an insured bill of lading — in other words, asking 
the carrier for an additional sum to relieve itself of the liability. 
We are always glad to do that, becaui^e in the ships which my com-^ 
pany own we have built what we call special cargo lockers in the 
holas of the vessels, which will hold a substantial quantity of this 
high-class cargo. The special cargo, as we call it, when it is received 
is taken to a portion of our piers which is set aside for the handlin 
of the more valuable property; special watchmen are designated to 
stand guard both night and day; and special receipts are issued. At 
every handling a check of the property is made, and when it is 
placed on board the steamer what is known to us as a special cargo 
sheet is prepared and our pursers, our chief officers — and sometimes 
both — are required to sign for that cargo, and they are also required 
to see that it is properly stowed in the locker built for that purpose. 

The cargo, when the vessel arrives at destination, is checked out 
under the supervision of the chief officer or purser, and they obtain 
a receipt, a special receipt, from the customhouse representative or 
the Ward Line representative who receives the cargo. 

While the property is on the steamer there are special locks put on 
that locker, and the keys remain in the custody of the chief officer 
while the vessel is at sea. We have had very few losses in that class, 
of cargo. 

Mr. Edmonds. You have had some, have you not ? 

Mr. Imlay. Yes, indeed. But bear in mind that there is a break 
in the continuity, Mr. Chairman. We are not permitted, due to the 
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nature of our business, to deliver a cargo direct!}^ to the consignees. 
Wo make ail deliveries to the customhouse in Latin America. From 
some of the customhouses we obtain receipts ; from others we do not. 
We have to rely upon our own records; and while in Mexico it is the 
Jaw that the customhouse officials will check the cargo received and 
will give receipts for it, as a matter of fact it is never done. The 
Mexican officials, without exception, take our records as being abso- 
lute — that is, at some ports. At one port in particular — Tampico — the 
customs officials do check the cargo. 

Mr. Edmonds. Do they check the cargo by the package or by the 
contents of the package ? 

Mr. Imlay. By the package. Now, due to conditions over which 
we have no control, over which the consignees in a large measure 
have no control — although some of the favored few seem to get 
around this condition — the property remains in the custody of the 
customs for several days, and in some instances for several weeks, 
before the packages are opened for appraisal; and when there has 
been an unusual delay — or, I might say, a usual delay — not infre- 
quently they find that some of the cases have been opened and some 
of the goods have been stolen. 

It might be well to mention that there are innumerable cases where 
the customhouse employees, the customhouse watchmen, and others 
having access to the customs warehouses have been caught leaving the 
customhouses with property abstracted from cargo cases. 

Mr. Edmonds. What happens in those cases ? 

Mr. iMiiAY. They have been arrested and held in communicado — 
in Mexico they usually hold a man in communicado for three days, 
but sometimes a friend will wire to Mexico City, and if a man is 
arrested in the morning the commandant would receive instructions 
that afternoon to set him free, and the following day he would be 
back in the customhouse. That and other conditions make it im- 
possible for the carrier to safeguard the property up to and until 
the consignee receives his goods. 

It was mentioned here this morning that in the case of hosiery it 
would be impractical to check each package of hosiery in a case, and 
it would only be fair to permit the wholesaler to take delivery at the 
port of destination, to sell the goods if necessary, deliver them to 
the retailer, and when he is putting the packages in the shelves if 
he finds that he is some short, according to the invoice, to make claim 
upon the carrier. I think myself that is a little bit far-fetched. 

It has also been said that to a large extent — or to a great degree — 
the owner of the goods has no record of what transpires so far as 
the goods are en route; that the only record which is kept is kept 
by the steamship^ companies, and they are — I do not want to be 
quoted as quoting some one else in this, but if my memory serves me 
right it was to the effect that they are reluctant to expose those 
records. I do not think that the Ward Line has wings sprouting 
out anywhere, but I want to say that it has always been the prac- 
tice of the Ward Line to assist the shippers or consignees whenever 
it has been possible to do so. There has never been, to my personal 
knowledge, an application made by anyone interested in cargo moving 
over our line who has applied to us for the facts regarding the move- 
ment of the cargo but what we have given them our fullest assist- 
ance. In many instances, where the case has been a shipment destined 
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to New York, I personally have gone to our delivery department aud 
permitted the receivers to inspect the receipts which their truckmen 
had given for the property. We have gone even further than that. 
We have gone into the records and have shown the conditions sur- 
rounding the discharge of the property from the steamer prior to 
delivery to the consignee's representative. Our reason for doing that 
is that while, if there is one class of man in whom I prefer to place 
my destiny than another, I think it is the truckman — ^because the 
truckman — that is the professional truckman — is the most careful 
man I know. Before taking a package from a steamship wharf he 
takes all the care possible to see that that package is in good order 
and places proper exception on the receipt which he finds. 

Mr. Edmonds. This is the truckman that brings the goods to your 
pier in New York ? 

Mr. Imlay. No ; taking them away from the pier. 

Mr. Edmonds. From the pier at the point of destination ? 

Mr. Campbell. At New York? , 

Mr. Imlay. At New York ; yes. In many instances we have found 
that while they exercise diligence and care in scrutinizing the pack- 
age very carefully when they take delivery, they sometimes make de- 
livery with great haste and put their coat over a crack or a nail hole 
or some other defect in a package which they may be delivering. 

Mr. Edmonds. Are your truckmen bonded ? 

Mr. Imlay. We have no truckmen. 

Mr. Edmonds. Are the truckmen that are delivering — don't you 
have railroad truckmen delivering to you in New York ? 

Mr. Imlay. No, sir; the deliveries that are made by the railroads 
to our line are lighter deliveries. 

Mr. Emonds. Is that true of the New York Central ? 

Mr. Imlay. When the cargo is in any quantity ; yes. 

Mr. Edmonds. Was there not a time there that a considerable por- 
tion of the cargo was delivered in trucks ? 

Mr. Imlay. A goodly portion of the cargo — the higher valued 
<3argo — is trucked now. 

Mr. Edmonds. Are those truckmen bonded ? 

Mr. Imlay. I would not want to reply to that. 

Mr. Edmonds. The railroad really makes this delivery to your pier ? 

Mr. Imlay. In some instances, where they deliver by lighter; yes. 

Mr. Edmonds. How about the trucking? 

Mr. Imlay. When trucks make delivery of cargo having its origin 
in an interior point, the forwarding and delivery is usually made 
by a freight-forwarding agent who delivers his railroad bill of lading 
and order to a truckman and ask him to go for the goods. 

Mr. Edmonds. Your first investigation of that truckload of goods 
then comes when it arrives at your pier ? 

Mr. Imlay. Yes. 

Mr. Edmonds. Then you look for any damage that may be about 
the package ? 

Mr. Imlay. Yes, sir. One of the contributing causes to pilferages 
and the tremendous losses during the period before mentioned was, 
as you know, due to the inability of the merchants to take prompt 
delivery of their goods in Cuba and in Mexico. You mentioned, I 
believe, a few minutes ago that you had a great deal of information 
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on that subject. I may mention in that connection that other ports 
Tvith which our vessels trade in the island of Cuba were suffering from 
similar conditions. That was also true of the principal ports on the 
Oulf coast of Mexico. 

Mr. Edmonds. That situation has been cleared up now, though, 
pretty well, hasn't it ? 

Mr. Imlay. In Cuba, yes ; almost entirely so. 

In Mexico it is being gradually relieved. 

Mr. Campbell, While you are on that subject, will you not tell the 
condition that existed in the port of Habana ? Let us have the details 
of what the facts were down there. 

Mr. Imlat. In January, 1919, 1 had occasion to visit Habana, and 
I made inquiries as to the number of ships that were in the harbor at 
that time, because they were anchored so close together that in swing- 
ing a great many of them struck the lighters. I was informed that 
there were ninety odd, the majority of which were not being dis- 
charged, as there was a strike on, and there were no facilities for 
handling the cargo. That was in the month of January, and I was 
reliably informed that a great deal of cargo which had been dis- 
charged from the vessels as far back as October, 1918, still remained 
on lighters. These lighters were owned by various interests. It was 
necessary for some steamers to discharge their cargoes entirely into 
the lighters, and they had no further control over the goods, notwith- 
standing it has been said here that the carrier should assume responsi- 
bility up to the time that the goods reached the consignee. 

Mr. Campbell. What was the condition of the customhouses ? 

Mr. Imlay. The customhouses and wharves were so badly jammed, 
so badly congested, that not a ton of freight at that time could be 
landed. There are hundreds of thousands of dollars worth of cargo 
which has not been accepted by the consignees for some reason or 
another that is now stored in a cemetery outside of the city of Habana. 
This cemetery is called a " warehouse." It is exposed to all the ele- 
ments, and a great deal of it will suflfer beyond repair. 

Mr. Edmonds. Have you not your own piers in Habana ? 

Mr. Imlay. We have our own terminals ; yes. 

Mr, Edmonds. Couldn't you lighter from your ship to your own 
piers, or were you congested on your own piers at the same time? 

Mr. Imlay. The entire harbor was congested. Our lighters were 
also full of cargo. We were, perhaps, more fortunate than some of the 
other steamship companies, because as far as possible our lighters were 
tied up at our terminal, and the property could be partially protected. 

Mr. Edmonds. Could you not put the material on your terminal ? 

Mr. Imlay. Our terminal was as badly congested as a great many 
of the other wharves. 

Mr. Edmonds. You coud not move the material there ? 

Mr. Imlay. We could not move it. I might mention that while I 
was in Habana a year ago last January the Government attempted to 
relieve this congestion by using convicts from the prisons, soldiers, 
and strike breakers. There was one gentleman who had a great many 
thousands of dollars worth of potatoes which originated in the North, 
were brought down there and placed on lighters and on a pier, that 
were covered up with other cargo, and by using some means — I don't 
know what — he was able to get tne Government to use the soldiers and 
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convicts to uncover the potatoes, but unfortunately it was too late ; the 
potatoes were substantially all spoiled and had to be taken out to sea 
and dumped. 

Mr. Edmonds. The convicts were not used generally along the jDiers^ 
though, were they ? 

Mr. Imlay. Thev were used all along the water front. 

Mr. Edmonds, i^or guarding the property? 

Mr. Imlay. For guarding property. The soldiers were doing the 
work- 

!Mr. Edmonds. The soldiers were guardins: the property and the 
convicts were guarding the soldiers? [Laughter.] 

Mr. Campbell. Did your company or did the steamship companies 
have any control over that condition or that situation? 

Mr. Imlay. None whatever. 

Mr. Edmonds. That condition in Habana continued pretty well all 
through the year 1920, did it not ? 

Mr. Imlay. It started early in the fall of 1918 and was cleared up 
about the first of this present year. 

Mr. Edmonds. Did you continue to accept freight for Habana right 
along? 

Mr. Imlay. In limited quantities. 

Mr. Edmonds. You did try to discourage shippers from sending- 
down there to that point unless it was absolutely necessary? 

Mr. Imlay. A great many of the companies restrained — I say a 
great many; some of the companies — refrained from accepting any 
cargoes for Habana, but there was such a great demand for goods of 
various kinds in Cuba that many of the shippers whom we had been 
servinff for years made representations to us that it was necessary to 
take their property to Habana, and we did so, but with great reluc- 
tance, knowing that our ships would be held up indefinitely. 

On our passenger ships we for a time would accept not more than 
1,000 tons of cargo. The ships will carry between 3,000 and 5,000 
tons, depending upon the vessel. 

Mr. Edmonds. During or since the war you have been allocated 
Shipping Board vessels in that trade, have you not? 

Mr. Imlay. Some ; yes. 

Mr. Edmonds. Do you find the loss in those vessels is greater — are 
these allocated vessels, or do you supply the crews to those vessels, 
or does the Shipping Board do that? 

Mr. Imlay. We have had ships both ways. We have put the men 
on board ; other ships we have had from the Shipping Board allocated 
to us with the crews supplied. 

Mr. Edmonds. Is there any difference in the losses sustained on 
the Shipping Board vessels compared to your own regularly run line 
vessels ? 

Mr. Imlay. I am not prepared to answer that. 

Mr. LoiNES. Is it not true, Mr. Imlay, that a good many of those 
Shipping Board vessels that were assigned to you were not suitable 
for the carriage of general cargo ? 

Mr. Imlay. Many of them. That too, was the condition which 
made for most unsatisfactory results. Some of these vessels which 
were allocated to us were placed in trades where it was necessary for 
us to make four or five, possibly more, ports. It is, as a practical 
proposition, impractical to stow general cargo so that it can be 
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discharged satisfactorily in that number of ports from what is called 
a '* single-deck " ship. 

Mr. Edmonds, The reason I asked the question as to the compari- 
son with Shipping Board ships was that I would like to know 
whether a regularly organized line of steamers with their regular 
crews was able in any way !to reduce the amount of loss. In other 
words, will we by experience in time have crews and captains who 
understand their business sufficiently to prevent this loss ? 

Mr. Imlay. Under the present conditions, Mr. Chairman, I would 
say that it is my personal opinion — this is unofficial — that we should 
place officers, masters, and crews on board a limited number of ships 
and operate those successfully in the trades in which we are engaged. 
That is my impression. 

Mr. Edmonds. Well, I was just trying to find out whether even- 
tually or in time, as we get these men that are experienced on the 
ships, these losses could be stopped. I think one of the greatest 
troubles to-day is the fact that some of our new officers do not under- 
stand how to carry out their duties. 

Mr. Imlay. One condition that makes for the improvement gen- 
erally is our ability to get back a great many of the men that were 
with us for many years. That is true in the several capacities in 
which these men are engaged, masters, deck officers, tally men, steve- 
dores, etc. 

Mr. Edmonds. What makes you thinlc that the amount of loss is 
being rapidly decreased to-day — ^the loss we are talking about ? 

Mr. Imlay. I mentioned that, I believe, in my memoranda by say- 
ing that the reports which we are receiving from our outport agents, 
our foreign agents — each of our agents is required to send in 
promptly an over and short damaged cargo report — which indi- 
cates the condition of the cargo discharged from a vessel at his port. 

Mr. Edmonds. The reduction in loss is partially attributable to 
these experienced men getting back again, I suppose ? 

Mr. Imlay. It is due to the general betterment of conditions. 

Mr. Edmonds. Does that come about naturally, or have you taken 
any particular pains to bring it about? 

Mr. I31LAY. u e are spending a great deal of money — I am sorry 
for the moment that I am unable to give you the figures — in protect- 
ing the property that is intrusted to our care. That money is not 
only spent in watching cargo in New York but also in the extra 
compensation which we pay our officers on board the ships, quarter- 
masters, wireless operators, etc., to watch the cargo in conjunction 
with the watchmen whom our agents employ for that purpose. 

Mr. Edmonds. This better condition that you speak of' is not re- 
flected, according to the testimony given us on Monday by the in- 
surance people, in the insurance rates. Is it the custom for insurance 
rates only to reflect a condition like this at some later date? 

Mr. Imlay. That has been my experience. 

Mr. Edmonds. That is, their returns will show then that they can 
reduce the rates as the better conditions exist? 

Mr. Imlay. That is true. 

Mr. Edmonds. Just at the present they are reflecting, possibly, the 
rates of two or three months ago— the losses of two or three months 
ago? 
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Mr. Imlat. I would say the losses obtaining in a period even fur- 
ther back than two or three months ago. 

Mr. Edmonds. As this condition of affairs improves the rates will 
naturally improve along with it? 

Mr. Imlay. That is my expectation. 

Mr. Campbell. May I finish with our part of this before you go 
into cross-examination? 

Mr. Edmonds. Very well. It is not cross-examination, however, 
but simply asking questions. 

Mr. Campbell. We have so designated it in the past. What I 
mean is this, Mr. Edmonds : There are many phases of the subject 
that he has not covered yet, that I want him to cover. 

Mr. Edmonds. Very well, let him cover them fully while we are 
at it. 

Mr. KiRKPATRiCK. I do not want to terminate the examination, but 
this is right in line with what you have said. You said you were 
spending a great deal of money to protect your shipments. Does 
tnat refer to these special shipments that you were speaking of, 
or generally? 

Mr. Imlay. Generally. 

Mr. KiRKPATRiCK. Now, may I ask you this : How much does the 
general run of freight that you have get the benefit of the special ])re- 
cautions which you describe, which you take with regard to this 
special kind of freight? 

Mr. Imlay We have what we call a " special carw list." 

Mr. KiRKPATRiCK. Yes, you explained that. But how much of 
those precautions benefit the bulk of the freight that you get? For 
instance, you have special watchmen for that class of freight; are 
those watchmen in a position to take care of the bulk freight, too ? 

Mr. Imlay. No. 

Mr. KiRKPATRiCK. Why not? 

Mr. Imlay. Those men are engaged for that specific purpose. 

Mr. KiRKPATRiCK. But why not? Are they not on the same 
wharves ? 

Mr. Imlay. Yes; but the wharves have quite a large area. If I 
may continue, we have what we call a " special cargo list " in which 
is enumerated various classes of commodities which are of more 
or less valuable nature, and even though a shipper may not declare 
the value of the goods on his shipping receipt, we give these higher- 
valued packages better attention tnan the low- valued packages. 

Mr. KiRKPATRiCK. I did not mean to go over that. I was only 
wondering how far the bulk of the cargo got the benefit of that care 
that you took of the special cargo. 

Mr. LoiNEs. You carefully watch all of your general cargo, do 
you not ? Jf ou have a staff of watchmen on your pier ? 

Mr. Imlay. We have a very large staff of watchmen, and we watch 
the cargo as carefully as it is possible to do. 

Mr. Rush. This special arrangement for the care of extra valuable 
cargo, does that apply to inward and outward bound cargo, or only 
to inward, to the United States? 

Mr. Imlay. To outward principally. The bulk of the cargo that 
we bring into the United States is raw material, and we have hut 
very little use, I may say — a limited use — for the special cargo 
compartments on the northbound freight. 
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Mr. Rush. Do you find that the taking of those special precau- 
tions does, as a matter of fact, reduce the loss at all I 

Mr. Imxat. Oh, yes. 

Mr. Bush. It does ? 

Mr. Imiat. Yes, sir. 

Mr. KxjSH. That is alll wanted to ask. 

Mr. Campheua. Going back to your South American situation, 
where, physically, does the control which the ship is able to exercise 
over the delivery of the cargo- cease? 

Mr. IicLAT. At the time of release of the cargo from the ship^s 
tackle. 

Mr. Campbell. To what ports do your ships ply? 

Mr. Imlay. Principally to Cuban and Mexican ports. 

Mr. Campbell. In the Cuban ports are you able to discharge on 
wharves or are you compelled to lighter? 

Mr. Imlay. In most of the Cuban ports to-day it is possible for 
us to make deliverydirectly to the wharves. 

Mr. Campbell. What sort of labor do you employ down there for 
stevedoring? 

Mr. Imlat. Native labor. 

Mr. Campbell. Spanish labor? 

Mr. Imlay. Cubans in Cuba and Mexicans in Mexico. 

Mr. Campbell. Are there any white laborers to be employed ? 

Mr. Imlay. In a limited number. 

Mr. Campbell. Where does the cargo go when it leaves the ship's 
tackle on the wharf? 

Mr. Imlay. Directly into the custody of the customs officials. 

Mr. Campk&ll. Where do the customs officials take custody of the 
cargo ? 

Mr. Imlay. At the time of release of the cargo from the ship's 
tackle. I may add to that should a package oe broken in dis- 
charge, the carrier is sometimes prevented by the customs officials 
from touching it. In other instances we are permitted to have our 
coopers place it back in good condition. In manv instances, both in 
Cuba and in Mexico, we are prevented from touching the cargo once 
it leaves the ship's tackle. 

Mr. Campbell. Once it leaves the ship's tackle, are you able to 
exercise any physical control over it whatsoever? 

Mr. Imlay. In Habana now ; yes. 

Mr. Campbell. To what extent ? 

Mr. Imlay. We have our own terminals there, and we act — our 
agent at that point acts under the jurisdiction of the collector of cus- 
toms in the stowage and custody of the cargo in our own warehouse, 
in the customhouse, or bonded warehouse. 

Mr. Campbell. Outside of the port of Habana, are you able in 
any of the other ports to exercise any physical control over the cargo 
after it leaves ship's tackle ? 

Mr. Imlay. With the exception of Santiago, Cuba; no. 

Mr. Campbell. Does the same condition at Santiago prevail as at 
Habana ? 

Mr. Imlay. In a limited manner ; yes. 

Mr. Campbell. What is there that the steamship company could do 
to assure against theft or pilferage after the cargo leaves ship's tackle 
at those outports that you do not do now? 
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Mr. Imlay. Nothing that I know of. 

Mr. Campbell. Coining back to the recfeipt of cargo here, I would 
like to have you explain to the committee the physical process of 
your receiving cargo. What is done with it when it comes in on the 
truck ; who unloa(£ it ; where is it stored ; what watch is given to it ? 
I want the whole process until it is placed in the ship traced. 

Mr. Edmonds. This is in New York ? 

Mr. Campbell. In New York ; yes. That is, ordinary cargo ; leave 
aside this high-grade cargo. 

Mr. Imlay. Ordinarily, when truck freight is being delivered, 
the truckman drives down onto the pier and discharges his freight 
onto the wharf. As he drives down the pier a check clerk is tolled 
off by the foreman as tally clerk to record the cargo which is dis- 
charged by this truckman. He takes the receipt which the truckman 
has in triplicate, and as each package is discharged from the truck 
he measures it, compares the marking with the marks as they appear 
on the shipping, receipts, and the property is then either placed 
directly into the steamer or is placed at a point designated by the 
stevedore, pending its removal into the ship. 

There are on our piers certain stations — ^by that I mean the piers 
are divided off — and in each division a watchman or more, if neces- 
sary, is employed to fully protect all property in that section. 

On the steamers we have one watchman in "each of the cargo com- 
partments where cargo is being stowed, and another watchman on the 
deck to supervise the situation generally and to relieve any of the 
watchmen below in the event it is necessary for them to leave their 
station. 

Mr. Edmonds. Are they engaged in counting the cargo or do they 
watch it only? 

Mr. Imlay. They are engaged in watching the cargo only. As a 
matter of fact, they watch the men who are handling the cargo. 
They know that the cargo will look out for itself if they can watch 
the men who are handling it. 

In addition to these watchmen, on each steamer we have a rounds- 
man and on each pier we have a lieutenant. All the officers from- 
roundsman up to the inspector in charge are professional policemen, 
men who have been policemen in the Metropolitan police force, and 
were retired from the service after spending the prescribed length 
of time which entitles them to retire. The man in charge of the 
police force is an inspector, an ex-inspector of police, and we feel 
that everything that is humanly possibly to be done is being done to 
protect the cargo at that end. 

Mr. Campbell. Is your warehouse, your shed, an open shed, or is it 
sone with closed doors ? 

Mr. Imlay. The piers are all covered piers and are built as most 
•steamship piers are, with sliding doors on the sides. 

Mr. Campbell. Are those left open? 

Mr. Imlay. They are all kept closed, except when cargo is being 
passed to or from a ship or a lighter alongside. 

Mr. Edmonds. Do you use your own employees to load? 

Mr. Imlay. Entirely so. 

Mr. Edmonds. Or do you contract with stevedores? 

Mr. Imlay. No, sir ; we use our own employees. 
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Mr. Edmonds. Is that true of the cars that come alongside, the 
lighter cars? Do you use your own men there? 

Mr. iMiiAY. Altogether; 

Mr. Edmonds. They are all your own employees? 

Mr. IMLAY. Yes, sir. 

Mr. Edmonds. Now, the material that is brought to your pier by 
wagon, you have nothing to do with that? You simply get it at the 
pier and receipt for it there ? 

Ml*. Imlay. We receive all our cargo at our piers. 

Mr. Edmonds. You do not send any wagons out to collect it, or any- 
thing like that? 

Mr. Imlay. The company as a steamship company does not. We 
have, for the convenience of the shippers, a freight-forwarding de- 
partmeyat which, to facilitate the handling of shipments having their 
origin in an interior point, looks after the movement from railroad to 
pier in the manner followed by the outside steamship forwarding 
agents. 

Mr. Edmonds. Youf interest in that line as a forwarding line does 
not prevent you from taking the wagon load of goods brought to 
that forwarding line and looking through it to see that it is perfectly 
well packed? 

Mr. Imlay. Those packages, or that property which is received, re- 
ceives identically the same treatment as if we had no concern in the 
movement other than as carriers. 

In a few other instances we lighter our own cargo. We have our 
own lighters and we sometimes make arrangements with shippers 
to go to certain points in the New York harbor or the adjacent 
waters and pick up freight in large quantities which is to move 
over our vessels. That cargo, when it arrives alongside of a vessel 
or a pier, whichever the case may be, receives and is accorded the 
same treatment as if it were received from our own lighters. 

Mr. Campbell. When cargo comes alongside your pier by lighter, 
what is physically done then ? 

Mr. Imlay. The cargo to be discharged onto the pier or onto the 
steamer ? 

Mr. Campbell. Supposing a lighter is brought into your ship 
with a cargo for export, whether the steamer be there or be not 
there, in both cases, what do you physically do in each case? 

Mr. Imlay. If a lighter is brought alongside of our steamer — and 
we endeavor to have all lighter freight delivered directly to the 
steamers — it is discharged — the cargo from the lighter is discharged 
immediately into the vessel. 

Mr. Edmonds. Is that checked as it goes in ? 

Mr. Imlay. Our tally clerks are sent down onto the lighter, where 
they measure and inspect each package as if it were being delivered 
by truck. 

Mr. Campbell. What receipts do you give for a cargo from a 
liffhter? 

Mr. Imlay. Substantially the same as the receipts given for truck 
freight. 

Mr. Campbell. If there is any evidence of outside damage, break- 
age, staining, what do you do? 

Mr. Imlay. Exceptions arc placed on the receipts. 
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Mr. Campbell. Now, if you do not put your cargo directly on 
board the ship, and a lighter comes into your slip, what do you do 
with it then? 

Mr. Imlay. Discharge it onto the pier, where it is handled the same 
as if it were being delivered by truck. 

Mr. Campbell, Are these doors shut, closed at night? 

Mr. Imlay. Each and every night. 

Mr. Campbell. Now, what control have you — whose employees 
discharge the trucks as they come onto the dock? 

Mr. Imlay. The truckmen are presumed to discharge the freight 
onto the wharf. Sometimes we assist them. 

Mr. KxRKPATRiCK. That is after it has been checked? 

Mr. Imlay. No ; as it is bein^ delivered onto the wharf. 

Mr. KiRKPATKiCK. You check it as it is landed ? 

Mr. Imlay. As it is actually landed on the property. 

Mr. Campbell. Is it physically possible or practicable for the 
steamship company to open each package as it is brought onto your 
dock, to determine whether or not it contains the alleged goods f 

Mr. Imlay. It is a physical impossibility. 

Mr. Campbell. After the goods are loaded onto your steamers, 
how are they cared for on board the ship during the voyage ? 

Mr. Imlay. The cargo compartments, as soon as the vessel is loaded, 
or each compartment is loaded, are securely locked ; the keys for the 
various hatches and compartments are placed in the custody of the 
chief oflScer ; the hatches are removed twice each day en route — at 8 
o'clock in the morning and at 4 in the afternoon ; the chief officer, 
personally, accompanied by the ship's carpenter, goes into each 
compartment, with the exception of the special-cargo compartment, 
for the purpose of sounding the wells and taking the temperature 
of each cargo compartment. 

Commissioner Lisner. Who accompanies the officer into th.e com- 
partment? I did not hear that. 

Mr. Imlay. He is accompanied by the ship's carpenter. 

Mr. Campbell. During the war and since the armistice what has 
been the condition, the labor condition, with which your companies 
have been confronted as respects the labor which checks and handles 
the cargo received onto your docks and delivered from your docks — 
that is, labor on your docks that checks the cargo and does the 
physical handling? 

Mr. Imlay. Do I understand you to mean the tally clerks ? 

Mr. Campbell. Yes; the tallj^ clerks and your stevedores durin<r 
the war and up to the time this recent shipping depression came, 
when shipping was booming, what was the condition of the labor 
market and the character of labor that you were getting? Where 
did you go to Q^t it ? 

]Vfr. Imlay. It was most unsatisfactory. 

Mr. Campbeli^u Why ? Just explain in full detail that situation. 

Mr. Imlay. Because the market? afforded labor generally a chance 
to do pretty much as it cared to. We lost a e:reat many of our older 
employees during the war and in the period following immediately 
after the war and were compelled to take such labor as would be 
sent us by the unions of which the men were members. 

Mr. Campbell. Why didn't you employ nonunion labor? 

Mr. Imlay. The conditions generally would not permit that. 
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Mr. Campbell. Were you able to make any personal selection of 
the union men that were sent to you ? 

Mr, Imlay. To a limited degree only. 

Mr. Campbell. Xow, has there been any change in that condition? 

Mr. Imlay. The condition has greatly improved. We are picking 
and choosing to a large extent now. 

Mr. Campbell. In the days of the war and following them what 
control did you have over the selection of those who loaded the 
trucks on inward cargoes to New York? Were they your loaders 
that loaded the trucks? 

Mr. Imlay. Xo ; we had no control over them. 

Mr. Campbell. Have you to-day ? 

]VIr. Imlay. Substantiallynone. 

Mr. Campbell. Why? What is this condition? Explain it fully. 

Mr. Imlay. The loaders and cargo handlers for the shippers are 
men employed by the consignees and are picked up more or less care- 
lessly along the water front; therefore, the only control that we may 
have over the men is to prevent them from committing any depre- 
dation. 

Mr. Edmonds. This is not here you are talking about now ? 

Mr. Imlay. Tes; in New York. 

Mr. Edmonds. You are speaking about unloading incoming cargo ? 

Mr. Imlay. Yes ; this is cargo that is being delivered to consignees, 
either on their lighters or on trucks, so our authority is limited to 
watching to see that no harm befalls the property in which they 
are interested. 

Mr. J^DMONDS. Your employees still check out, do they not? 

Mr. Imlay. Yes, sir ; entirely. 

Mr. Edmonds. You still keep your checking records all the way 
through! 

Mr. Imlay. Yes. 

Mr. Campbell. Are these records all preserved by your company ? 

Mr. Imlay. For five years; yes. 

Mr. Campbell. Have you ever refused access to them to any shipper 
who applied for them ? 

Mr. Imlay. I never have. 

!Mr. Campbeu^. Or to these carriers or their lawyers. 

Mr. Imlay. Some of the underwriters' representatives may have 
refused. 

Mr. Campbell. Is there anything that you know of that can be 
done to more safely watch and care for tKe cargo, both inward and 
outwarcj, than what your company is doing to-day i 

Mr. Imlay. Not a thing. 

ilr. Campbell. Wherem is it defective, and wherein can it be 
cured? 

Mr. Imlay. We claim that our system is not defective in that if we 
find a condition that can be improveti the impn>vement is immediately 
made. 

Mr. Campbell. Where are those losses otxnirrinfi, then ? Where is 
the theft being made and pilferage beiuij committed ? 

^Ir. Imlay. Largely at the ports of i)i>st)nation. We have not the 
same control over the cargo at the out ports that we have in New 
York. In most of the La tin- American ctnmtries the men engaged 
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along the water fronts, whether it be in the capacity of a foreman 
of stevedores, a laborer, a dock clerk, or a watchman, they are in a 
large measure related. Therefore, we can not obtain the same degree 
of efficiency in the care of the property at the foreign ports that we 
look for and obtain in New York. 

Mr. Edmonds. Let me ask two (questions at this point. Mr. Imlay, 
with that system you get everything on board and you take every- 
thing off. Have you found at any time any class of pilferage by the 
crew? 

Mr. Imlay. Yes; we found a number of cases. I mentioned some 
time ago, I think, Mr. Chairman, that it was physically impossible 
to stop pilfering entireljr. 

Mr. Edmonds. But is it to a serious extent or is it limited to taking 
something like a couple of dozen out of a gross, or something like 
that ? 

Mr. Imlay. If given the opportunity, they will steal the entire 
<?ontents of a box and destroy the container. 

Mr. Edmonds. You have lost cases? 

Mr. Imlay. Yes; and we have known of pieces of boxes being 
dEound at the last port when the ship was being cleaned up for the 
loading of cargo that could, possibly, had they been found in their 
•entirety, have been identified as the containers which originally 
contained dry goods and general merchandise. 

Mr. Edmonds. You have had trouble then with the crew and yet 
had to keep your hatches open a couple of times during the day. 
Have the crew any access to the cargfo ? 

Mr. Imlay. During the abnormal conditions there were instances 
where the crew had forced the locks and gotten into the cargo com- 
partment and pilfered the cargOj but the same conditions obtained 
with the crews which obtained with the longshoremen and tallymen 
that we employed. We had to take what was available^ and what was 
available was not of a very desirable quality. 

Mr. Edmonds. Have you been able to hold down that pilferage 
by the crew now at the present time ? 

Mr. Imlay. To a large extent ; yes. 

Mr. Edmonds. It still exists, though? 

Mr. Imlay. Verv slightly, it at all. 

Mr. Edmonds. When you find a loss like that do you find who 
took it ? 

Mr. Imlay. We have found cargo, which we believe has been 
^olen from the cargo department, in the possession of members of the 
crew, but we have never been able to obtain a conviction. Although 
we have had the men arrested, the Federal district attorneys have 
been disposed to give them the benefit of any doubt, and unless we 
could prove that the property actually came out of a given package 
we would be unable to obtain a conviction; so we have never been 
Able to successfully prosecute any of these. 

Mr. Edmonds. One thing strikes me as a peculiar coincidence. I 
do not know whether there is anything in it or not. It seems as if 
this tremendous wave of pilferage and stealing that started in with 
shipping has all come about since the passage of the La Follette Act. 
Is there any lack of discipline occasioned by that act? 

Mr. Imlay, The masters say yes. The masters almost to a man 
claim they no longer have control over their crews. 
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Mr. Edmonds. Is this true of the old masters, not talking of the 
new masters? 

Mr. Imlay. The old shipmasters; the men who have been masters 
for many years. 

Mr. Edmonds. Men who know their business. 

Mr. Imlay. Yes. 

Mr. Edmonds. It just seems rather peculiar that after 1915-16, 
when the La FoUette bill was put into force, that your losses should 
leap up. Of course the war was on at that time. It might be occa- 
sioned by the war. 

Mr. Imlay. It was the result of a combination of conditions. 

Commissioner Lissner. I think the witness has given plenty of 
good reasons for a change in the conditions without attributing it 
to the La Follette Act. 

Mr. Campbell. Will you tell me how many steamers your com- 
pany operates? 

Mr. Imlay. I believe we have 18 of our own. 

Mr. Campbell. And at the peak of your service how many of the 
Shipping Board vessels did you operate? 

Mr. Imlay. I do not want this to be accepted as authentic, but if 
my memory serves me right we operated some 78 Shipping Board 
vessels at one time in addition to those owned and chartered. 

Mr. Edmonds. Do you find the other ships of other nations, trav- 
eling in the same routes that you are in, complain in the same way 
about the customhouse situation? 

Mr. Imlay. My inquiries have resulted in satisfying me that we 
do not suflfer to any greater extent than any of the other lines en- 
gaged in the same trade, and I am inclined to believe that we have 
less diflaculty than a great many. 

Mr. Edmonds. Do j'ou think that our present diplomatic situation 
with Mexico has anything to do with it ? 

Mr. Imlay. I would rather not pass on that. 

Mr. Campbell. If the liability of your company is increased along 
the lines demanded by our underwriting friends, is that going to cure 
the situation? 

Mr. Imlay. May I have that question again? 

Mr. Campbell. If the liability of your company is increased by 
making you responsible to a higher degree for these thefts and 
pilferages, as requested by the underwriters and shippers, is that 
in any way going to increase the care and caution which you are 
exercising now in looking after these goods ? 

Mr. Imlay. It can not cause us to give the property any greater 
care than we are giving now. 

Mr. Jones. I understand that the specially cared for merchandise 
showed much less pilferage losses than ordinary. May I ask how 
much the additional charge is as compared with the original charge 
to take care of that specific increased care? 

Mr. Imlay. You mean to Cuba ? 

Mr. Jones. Anywhere. Is it any general percentage? 

Mr. Imlay. Xo ; different routes call for different rates. We are 
charging 2^ per cent now to Cuba. 

Mr. Jones. That is 2^ per cent additional ? 

Mr. Imlay. Ad valorem. 

Mr. Jones. That is the regular charge ? 
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Mr. Imlay. That is the charge we are asking now. 

Mr. Jones. That is the regular charge. Then, to make this special 
arrangement, merchandise that is especially cared for, how much do 
you ask for that? 

Mr. Imlay. I am afraid I did not answer youi- question properly. 
The tariff rate, it is necessary to say that I am not familiar with that* 
That is the rate. I am not familiar with that but, in addition to that^ 
the charge of 2| per cent ad valorem is to take the extra risk involved. 

Mr. JoNE». The 2^ per cent of the value of the merchandise or the 
full price of the merchandise ? 

Mr. Imlay. Yes. 

Mr. JoNBS. And that apparently covers the major part of your 
pilferage situation? 

Mr. Imlay. No ; I said that this special cargo that we were carry- 
ing was in a large measure safely delivered at the destination. 

Mr. Jones. That means the same thing, 

Mr. Imlay. I do not understand so. 

Mr. Jones. The pilferage losses that you discover are on the regu- 
lar cargo in most part? 

Mr. Imlay. Very largely. 

Mr. JoNBs. And there is a comparatively negligible amount on this 
special? 

Mr. Imlay. Quite right. 

Mr. JoNEws. And the 2| per cent ad valorem charge makes it possi- 
ble for you to take the care of the merchandise that will produce that 
result ? 

Mr. Imlay. That is true. 

Mr. KiKKPATRiCK. What do you do with the outports, with the spe- 
cial cargoes that you speak of, that you do not do with the regular 
cargoes ? 

Mr. Imlay. At each of the ports at which our vessels call regularly 
we have our own organization. By that I mean we have our agents 
and we have our own tallymen. To the best of our ability we have our 
own watchmen and when the special cargo is about to te discharged, 
the representative on board, whether it be the purser or one of his 
assistants or one of the deck officers goes into this special compartment 
with our chief tally clerk who checks the cargo out and makes a deliv- 
ery of that in a special manner to the customers, at the same time 
signing for the property in the condition as found. 

Mr. KiRKPATRiCK. What do you mean by a special manner? 

Mr. Imlay. Seeing that it is delivered all at one time alongside of 
the ship that the custom officials' attention is called to that as being 
special cargo. 

Mr. KiRKPATRiOK. Who is in charge of that particular operation? 

Mr. Imlay. The chief tally clerk is the one who receives it. 

Mr. HiOKOx. Would it not be possible for you to take another 
cargo on any one of your ships and deliver on the basis of this spe- 
cial cargo that you have described? 

Mr. Imlay. Would it or would it not? 

Mr. HiOKox. Would it? 

Mr. Imlay. I do not believe so. 

Mr. HicKox. Have you the physical ability to do it? 

Mr. Imlay. We have not. 
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Mr. Laws. Mr. Imlay, with the precautions that you have taken, 
which seem to be rather good, you get pretty good results, both on 
the special cargo and on the general cargo. Is not that so with re- 
spect to pilferage losses ? 

Mr. Imlay. Are you speaking of the present time or the past? 

Mr. Laavs. The present time. 

Mr. Imlay. Yes ; we get good results. 

Mr. Laws. You get good results ? 

Mr. Imlay. Yes. 

Mr. Laws. Have you increased rates to shippers, in consequence of 
these precautions you are taking as to watchmen and checking and 
all that sort of thing, in any way ? 

Mr. Imlay. Yes; quite recently we increased 'the ad valorem rate 
from 1 per cent to 2^ per cent. 

Mr. Laws. That is, the special, high-grade stuff? 

Mr. Imlay. Yes. 

Mr. Laws. But on the ordinary cargo have vou increased vour 
rates anv ? 

Mr. Imlay. I am not prepared to discuss rates. That is a traffic 
proposition. 

Air. Laws. Are you able to compete with other lines at the rates 
jrou are charging? Are you able to compete with other steamship 
lines ? 

Mr. Imlay. I think so. 

Mr. Laws. That is what I want to get at. So that, notwithstand- 
ing this extra expenditure? of money involved in the extra precautions 
you take, you are still able to compete successfully with other lines ? 

Mr. Imlay. I would like to say in reply to that that our competi- 
tors are largely American lines. 

Mr. Laws. I do not care what lines they are. I say you are able 
to compete successfully with them. 

Mr. Imlay. We feel that we are. 

Mr. Laws. Have you in your bill of lading — have you one of your 
bills of lading with you? 

Mr. Imlay. No ; I have not. 

Mr. Laws. Have you in your bills of lading the ordinary exemp- 
tions limiting liability to $iOO ? 

Mr. Imlay. Yes. 

Mr. Laws. And the limitations against all of these various things 
that have been detailed in other bills of lading — substantially, I 
mean? 

Mr. Imlay. Yes ; but permit me to say in that connection that the 
Ward Line has never yet attempted to avail itself of any of these 
conditions if it could be determined by its own records that the loss 
had occurred as a result of negligence. 

Mr. Laws. Of its negligence--l see. So that so far as those provi- 
sions in your bill of lading are concerned where it was determined 
that it was the result of the Ward Line's negligence, they are a dead 
letter ? 

Mr. Imlay. I would not say that. 

Mr. Campbell. That is argumentative? 

Mr. Imlay. I would not say that. 

Mr. Laws. But you do not insist on them? 
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Mr. Imlay. I think the answer I gave to the preceding question may- 
take care of that. 

Mr. Laws. That is up to you. If you do not care to answer it, do not 
answer. It is entirely up to you. 

Mr. Imlay. All right. 

Mr. Laws. You do not care to answer that ? 

Mr. Imlay. Not any more than I did in the preceding question. 

Mr. Laws. Do you decline any claims, Mr. Imlay, where you find 
that the losses occurred from your negligence, or the damage occurred, 
as the case might be, because notice of claims were not given in ac- 
cordance with the bill of lading ? 

Mr. Imlay. As a practical proposition, no. There may have been 
some exceptions. 

Mr. Laws. And that applies also to cases of nondelivery and theft 
and pilferage ? 

Mr. Imlay. I do not believe at this time I would make any distinc- 
tion between them. 

Mr. Laws. If that, in fact, is the practice that you have adopted, 
have you any serious objection, or has your company, to eliminating 
the amount of liability provision — the limitation of liability to $100 — 
in the case of your negligence ? 

Mr. Imlay. I do not. ; 

Mr. Campbell. That is arguing. He is here to exhibit facts. It is 
not for an executive officer to dictate the policy. 

Mr. Edmonds. I think the witness is perfectly justified to say that 
he does not wish to answer questions. This' is not a judicial matter. 

Mr. Laws. You do not care to answer the question ? 

Mr. Imlay. No. 

Mr. Edmonds. The witness may not know or may not be able to 
answer the question. 

Mr. Laws. If he says he does not know^ all right. 
. Mr. Edmonds. I do not think it is fair to insist on the question, 
when the witness sa;ys that he is not justified in answering it. We do 
not want any witness to answer anything he does not wish to. 

Mr. Laws. Exactly so, and if he says he does not care to that ends 
it so far as I am concerned. Can you tell us, Mr. Imlay, what per- 
centages of the claims that have been presented to your company for 
loss, nondelivery, and pilferage have been paid, as compared with 
what percentage you declined to pay, if any, in the last five years — 
approximately ? 

Mr. Imlay. That is too broad a question to be answered. 

Mr. Laws. In the last year? In what feature is it too broad — for 
your purposes, I mean to say ? 

Mr. Imlay. The term " claim " is too indefinite. We receive many 
claims for packages, which it is proven have been subsequently de- 
livered. The claims are withdrawn, and we do not keep any such 
figures. 

Mr.' Laws. I mean claims that have not been withdrawn and where 
the packages have not been subsequently^ delivered ? 

Mr. Imlay. I will answer your question in this way. To the best 
of my knowledge and belief, every just claim, every claim with 
merit, which has been presented to the Ward Line, has been paid. 

Mr. Laws. That is aP 
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Mr. BuRCHMORE. You ^ave your figures there ? Can you make any 
figure even though it is an estimate, as between the claims that are 
for pilferage and theft, either of parts of cases or whole cases, and 
claims that are for other things, such as damaged freight, rough 
handling, or leakag:e, or anything of that kind? 

Mr. Imlay. I will say to that that the amounts paid for alleged 
damage claims were very small, inconsequential. 

Mr. BuRCHMORE. What I meant was the proportion or percentage 
of the amount that was theft and pilferage ? 

Mr. Imlay. I would not care to attempt to approximate. 

Mr. BuRCHMORE. You could not even indicate whether it was 20 
per cent or 50 per cent, roughly ? 

Mr. Imlay. No, sir. 

Mr. BuRCHMORE. It was a large item, however, was it ? 

Mr. Imlay. Theft and pilferage? 

Mr. BuRCHMORE. Yes. 

Mr. Imlay. Yes ; I would say so. 

Mr. BuRCHMORE. I mean the payments were large ? 

Mr. Imlay. Yes. 

Mr. BuRCHMORE. Just one other question, if you are willing to 
answer it. Do you see any reason why a steamer line such as yours 
should not assume, in its contract with the shippers, full responsi- 
bility, excepting for marine perils, for delivering at destination to 
the consignee or the customhouse all of the goods which it actually 
received at the point of origin? 

Mr. Imlay. I^ not that substantially the same question that this 
gentleman asked? 

Mr. Campbell. It is a matter of policy. 

Mr. BuRCHMORE. It is a very broad question of a fair kind; that 
is, what objection there is to a plain contract providing for that sort 
of thing. This gentleman can give us the practical side of it. 

Commissioner Lissner. I think the witness ought to be allowed to 
answer questions without interference by counsel. He is perfectly 
able to take care of himself. 

Mr. Edmonds. If this witness does not want to answer, and he tes- 
tifies that it is a matter of policy for the company to decide, it is 
hardly fair to ask him. 

Mr. Imlay.. That is substantially the same question which this 
other gentleman asked that I did not answer. 

Mr. BuRCHMORE. You prefer not to answer it ? 

Mr. Imlay. Yes. 

Mr. Edmonds. I would like to ask Mr. Imlay one question. You 
are asking a 2J per cent ad valorem export rate for your special stor- 
age room for taking care of packages. That has nothing to do with 
insurance whatever. In other words, you accept no more responsi- 
bility on that package at the 2 per cent rate than you did before ? 

Mr. Imlay. We waive the limit of liability. 

Mr. Edmonds. In other words, you assume the full liability? 

Mr. Imlay. Assume the full responsibility for the goods. 

Mr. Edmonds. In other words, you virtually then insure the safe 
delivery of these goods for 2^ per cent ? 

Afr. Imlay. That has been called. I believe, an insured bill of 
lading. 
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Mr. Jones. I called attention to the fact in talking with our 
member concerns that our pilferage claims over the old-established 
lines amounted to 3^ per cent pf the value of our merchandise, but 
the reason that I asked that cjuestion was to get the percentage rela- 
tionship between the additional charge and what our puferage 
claims have been in the last 12 months. I find that our pilferage 
claims have been 3^ per cent on the old lines and the additional 
charge being 2^ per cent, we being the gainer by 1 per cent. 

In addition to that I feel that we would stand a great deal better 
show to give service to our customers and we would rather pay 2^ 
per cent to the steamship company than pay it in the form of a 5 
per cent charge to the insurance company in order to get my money 
back and not deliver merchandise. 

Mr. Edmonds. And not only save money, but get a steamship 
company that will guarantee your goods. 

Mr. Herrick. There have been several references here to-hight to 
"our" lighters. I would like to ask Mr. Imlay whether those are 
owned or controlled by the Ward Line? 

Mr. Imlay. Just let me get that question. 

Mr. Herrick. You have referred several times in speaking to 
" our " lighters ? 

Mr. Imlay. Yes; meaning the lighters in New York. 

Mr. Herrick. I do not know; wherever they are. You refer to 
them as " our " lighters. 

Mr. Imlay. Those lighters that were referred to in that matter are 
owned or controlled by the Ward Line. 

Mr. Herrick. Not by a subsidiary? 

Mr. Imlay. No. Pardon me; owned or controlled by the Ward 
Line, possibly through a subsidiary. 

Mr. Herrick. What is the method of delivery at destination as 
regard lighters? Who selects those lighters? 

Mr. Imlay. That depends largely upon conditions. There are 
certain classes of cargo that we handle, which is delivered at ship 
side into the consignee's own lighters or lighters chartered by them. 

Mr. Herrick. In that case the consignee would select or furnish 
them ? 

Mr. Imlay. That is right. 

Mr. Herrick. In other cases, who selects them? 

Mr. Imlay. Usually the steamship comi)any. 

Mr. Herrick. The consignor has no choice in the matter, has he? 

Mr. Imlay. He might have some choice, but to my knowledge they 
have never exercised the right. 

Mr. Herrick. These watchmen that j^ou spoke of, do they belong 
to a union? 

Mr. Imlay. The watchmen? 

Mr. Herrick. Yes. 

Mr. Imlay. No, sir; not that T know of. 

Mr. Herrick. Thev are exclusivelv pensioned police officers? 

Mr. Imlay. No; the men of the higher grades are either retired 
policemen or retired firemen. The men who do the actual watching 
are men whose character the police department has looked very 
carefully into and I know not what their previous occupation may 
have been. It is in the record, but I do not know. 
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Mr, Hekkick. These watchmen have a chance to see all sides of the 
docks on which the goods are stored; that is, the waterside as well 
as the land side? 

Mr. Imlay. The outsides of the wharves are kept free to a large 
extent from any vessels which are inactive, and when there are any 
vessels alongside there are watchmen placed at advantageous points 
so that they can properly supervise what goods are in and about. 

Mr. Herrick. On the waterside? 

Mr. Imlay. Yes. 

Mr. Herrick. These doors to your sheds are closed at night ? Are 
they locked? 

Mr. Imlay. To all intents and purposes they are locked. They 
are mammoth affairs and it requires considerable power to open 
them. 

Mr. Herrick. They can not be swung open at the bottom ? 

Mr. Imlay. No. 

Mr. Herrick. They are not locked, that is, with a padlock? 

Mr. Imlay. Not with a padlock. 

Mr. Herrick. Thank you. 

Mr. Burchmore. One more question. The National Industrial 
Traffic League has tried to make its position clear and we would like 
to ask that Mr. Campbell or some one else for the shipowners would 
answer this question that I put to the witness. What is the reason 
or fair objection to the giving by the steamer of a plain contract 
under which it assumes responsibility to deliver to destination all of 
the merchandise that it receives at the point of origin, subject alone 
to marine perils: by which I mean errors of navigation, the act of 
God, and everything of that sort ? 

Mr. Campbell. There will be a witness who will go into that. 
Mr. Edmonds, it is our intention to cover that fully; Mr. Hickox 
and others are going into that. 

Mr. Edmonds. Mr. Hickox will cover that to-morrow and it will 
appear in the testimony and you will be able to read it. 

Mr. Burchmore. That is our point and we want to be sure their 
answer is there. 

(Thereupon, at 11 o'clock p. m. the committee adjourned until 
10 o'clock a. m. Wednesday, July 20, 1921.) 



Subcommittee or the Committee on the 

Merchant Marine and Fisheries, 

House of Representatives, 
Washington^ Wednesday^ July 20, 192 L 

The subcommittee met at 10 o'clock a. m., Hon. Frederick R. Lehl- 
bach (chairman) presiding. 

Mr. Lehlbach. The Chair is informed that there are two gentle- 
men, representatives of the shippers, who found it impossible to get 
here yesterday or the day before, when those representing the 
shippers' interests were heard, and who desire to be heard at the 
present time. I believe they are Mr. Hylnnder and Mr. Merriam. 
Is that correct? 

Mr. Hylander. Yes, sir. 

(mm;s.m 21 — 17 
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STATEMENT OF MB. C. 0. HYLANDEB, CHICAOO, ILL., BEPBE- 

SENTING WILLIAM WBIGLEY, JB., CO. 

Mr. Lehlbach. The hearings necessarily must be concluded to-day, 
and we have quite a number of those representing the shipowners 
still to be heard, and therefore we would like you to be as brief as you 
conveniently can in the development of what you have to say. 

Mr. Hylander. Mr. Chairman, I want to give you just an oral 
statement now and later in the day to file a written statement with 
you. 

Mr. Lehlbach. That will be perfectly acceptable. 

Mr. Hyi^nder. I represent William Wrigley, Jr., Co., exporters of 
chewing gum to all parts of the world. 

Mr. Lehlbach. Where are you located? 

Mr. Hylander. In Chicago. The exports of our company for 
1919 were $1,700,000 ; that is the value of the gum exported. In 1920 
the value was $1,400,000. I mention that just to show we are exporters 
interested to that extent. The total chewing gum exported lor the 
year 1920 for all exporters from this country was $2,612,540. 

The facts that I wish to call your attention briefly to are some of 
the difficulties that attend the exporting from our country at the 
present time — as I believe that is the nature of this hearing to a cer- 
tain extent — one of the first things I want to mention is the matter of 
the steamship liability. Every steamship company fixes its own 
terms of the liability, and we believe there should be a general fixed 
liability for commodities the same as the railroads have — general 
terms, as far as possible. ' 

For example, in our case we ship a box of chewing gum worth $55. 
The French line, just to give an illustration, only have a liability of 
$5 per cubic foot, or $100 per package. 

Another drawback to exporting is the bill of lading continuity is not 
guaranteed ; that is, where goods are handled by two or three steam- 
ship lines it is extremel}^ difficult to fasten the liability for the short- 
age. If I may, I will just give briefly an example as to hoAv that 
works out. We made a shipment from Seattle to Hongkong, China, 
in the latter part of 1918. This was handled by the Pacific Steamship 
Co. in one of their boats to Kobe, Japan, at which port it was turned 
over to the Japanese line, the N. Y. K. Co. The value of this gum 
was $87 and consisted of five cases. The Japanese line obtained the 
shipment at Kobe, Japan, and from what we can learn from the 
consignees, it was carried in error, overcarried, to Bombay, India. 
It was then brought back to Hongkong, and arrived there on July 15, 
1919, having left Seattle in December, 1918. It arrived with the 
cases stained with oil, two of them having been broken open and 
renailed. This had been done, as we found through tracing it, be- 
tween Bombay and Kobe, Japan. 

This shipment had left Chicago the 11th day of October, 1918. 
Claim was filed with the Wells Shipping Co. in September, 1919, 
who forwarded the papers to the Pacific Steamship Co. The papers 
were passed back and forth between the Pacific Steamship Co., our- 
selves, and the Japanese line, and to date we have not obtained settle- 
ment. It seems to be a case where you can not collect from the insur- 
ance company. It is not exactly a marine peril; it is just simply 
negligence on the part of the steamship company — which one we do 
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not know. It represents pilferage on board of the boat by the em- 
ployees of the boat line, and we feel that is negligence for which the 
boat line should pay. We have not been able to establish the respon- 
sibility for this loss. I have a letter from the steamship company 
about it. It may* take a minute or two to read it, but I would like 
to submit that as evidence with my papers. 

I have two examples here of the troubles that confront the Ameri- 
can exporter in connection with boats owned by the Shipping Board 
and operated by agents, J. H. Winchester & Co., of New York City^ 
who are supposed to represent the Shipping Board boats. I want 
to give some facts from these two claims, because I believe it covers 
most of what I have to say, to show you these difficulties that attend 
exporting of American goods. 

On October 22, 1920, the steamship Lalce Farher sailed from New 
York City, through J. H. Winchester & Co., agents. The goods were 
intended for London. Shipment* consisted of 115 cases of chewing 

fim, each case containing 100 boxes. The boat arrived at Bristol, 
ngland, November 30, 1920. There was a loss, so far as the survey 
showed, of one complete case missing, for which the steamship agents 
at Bristol accepted liability, and a shortage of 174 boxes, for which 
a claim was filed, amounting to $102.74, with J. H. Winchester & Co. 
Now this steamship firm refuses liability for the loss of these 174 
boxes on the theory that they act only as agents for the United 
States Shipping Board; in other words, there seems to be three 
parties according to their advice — the shipowner, the Shipping 
Board ; J. H. Winchester & Co., the agents ; and then our consignees, 
and tney advise that the Shipping Board is represented by the 
American Steamship Owners' Mutual Protection & Indemnity Asso- 
ciation in the settlement of claims. They further maintain that all 
claims must be O. K'd by this organization. 

The clause relating to the filing of claims at destination was com- 
plied with. The check for the freight charges was made payable to 
the order of Winchester & Co. ; the bill of lading was issued by Win- 
chester & Co., steamship agents, and signed by the master. 

J. H. Winchester & Co. took this matter up with the American 
Ship Owners' Mutual Protection & Indemnity Association, who 
claim they are not responsible, as the bill of lading contained the 
clause stating that the steamer is not responsible for breakage, leak- 
age, or loss of contents. There was a rubber stamp across the face 
of the bill of lading, as sort of a rider, containing that clause. 

The value of this shipment is $4,600. It occupied about 400 cubic 
feet of space and had a gross weight of about 15,000 pounds. I want 
to read, very briefly, a couple of letters from Winchester & Co., to 
show you the position they take in regard to these claims. This is a 
letter from Winchester & Co., dated March 21, 1921, to ourselves: 

We wish to advise that we act only as agents for the United States Shipping 
Board, so that your contract is with them rather than with us. It has 
always been customary (and we believe has been so recognized by other 
shippers) that where claims arise at the other end that they are handled 
by the agents of the steamer with the receivers* representatives there, hence 
In our letter of the 4th instant, where we requested that you pursue the 
matter from the other end, was not anything out of the way, but commensurate 
with usual custom. 

We have as yet heard nothing from our agents at Bristol relative to this 
shortage, and undoubtedly they will handle the claim as per usual with the 
receivers.    
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For your guidance, the American Steamship Owners' Mutual Protection an<l 
Indemnity Association, of this city, represents the United States Shipping Bojjrd 
In tlie settlement of claims, etc.. and before any claims can be paid they must be 
O. K'd by this organization or their representatives abroad, so that if it should 
eventuate that the claim is referred to New York for settlement it will have to 
be made through the medium of the Protection and Indemnity Association. 

We believe that the foregoing will give you a general idea as to how claims 
arising on Shipping Board steamers are handled. 

From past experience we find that some little time elapses before settlements 
are arrived at, undoubtedly due to the fact that the Shipping Board being a 
large organization the claims are numerous, so that some time is bound to 
elapse before settlements can be effected due to the fact that the claims must 
be fully investigated before authorizations for payments are forthcom- 
ing. * * * 

Then they go on to say they believe this protection association is 
doing what they can, and continue : 

We do not think that it will be necessary for you to pursue this matter under 
the wording of the Barter Act of 1893, a^a settlement will undoubtedly be made 
if it is found that your claim is a just and correct one. 

Now, here is a letter of April 1. I will just give a brief quotation 
from it. They speak about the delay in the settlement and then they 
add this line at the end : 

We regret to note that until this claim is settled that you will refrain from 
sliipping any more goods over our lines, but we can only tell you that a very 
great many shippers have claims arise from time to time but who do not for this 
reason stop shipping in our steamers, they knowing quite well what we have to 
contend with when dealing with the Government. 

That is a peculiar phrase, I think, for a steamship agent who repre- 
sents the Shipping Board to tell the shipper he may expect all this 
annoyance because he deals with the Government. That does not 
sound very good to me. 

Mr. Edmonds. You are going to file those letters ? 

Mr. Hylander. I am willing to if the chairman so desires. I want 
the chairman to look over this file. I believe, Mr. Chairman, if you 
went into the foreign shipping situation you would be ready to say 
something. 

Mr. Edmonds. You can leave the file with us? 

Mr. Hylander. Yes, sir. 

Mr. Edmonds. You do not need it just now? 

Mr. Hylander. Not just now ; no. I want to quote a few of these 
extracts here to emphasize this : 

We hope that we have made ourselves clear tlmt we are powerless in decid- 
ing an issue such as this, due to the fact that we are merely acting as agents 
for the United States Shipping Board and are subject to their orders as to what 
.steps to take in matters such as these. 

That is an extract from their letter of May 20. Another extract 
from their letter of May 25, 1921 : 

* * * We have now received advices from the American Steamship 
Ownei-s' Mutual Protection and Indemnity Association, who are of the opinion 
that the steamer can not be held responsible for this shortage in view of the 
-clause which appeared upon the hills of lading, viz :" Steamer not responsible 
for breakage, leakage, or loss of contents," and therefore we can not honor your 
claim. 

I have a similar case. It will just take a few minutes to give it to 
you. This concerns a shipment on board of the steamship Frolona^ 
owned by the Shipping Board and operated by J. H. Winchester & 
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Co., sailing from New York City September 11, 1920. The shipment 
consisted of 13,000 boxes of chewing gum, packed in 130 cases. This 
shipment was worth about $5,200 and had a gross weight of 16,000 
pounds and occupied 445 cubic feet. This shipment arrived at desti- 
nation. We had a survey made and we found that 579 boxes were 
damaged by oil and water. These were paid for. Then there was a 
loss by pilferage of 680 boxes, of which 280 boxes were paid for on 
the 50-per cent basis; and, Mr. Chairman, when you look that file 
over I wish you would read the part about the 50 per cent. 

Mr. Edmonds. Does not oil make chewing gum more chewy ? 

Mr. Htlander. No, sir; it makes it less chewable. [Laughter.] 
We recovered a part of that through the insurance company. Claim 
was filed through our London (England) house. Then there were 
four cases that arrived empty, and the steamship agents claim that 
they dissolved in the water. This is an impossibility with our 
product; a certain part of it, the chicle, is nonsoluble, so that it is 
utterly ridiculoys to say that four cases got there empty and water 
had taken the contents out. That shows the nature of thi- cor- 
respondence : 

The shippers claim that the four cases for which the wood only was delivered 
and totnl contents jnissiu^ do not come under the headhij^: of " pilferages," but 
should be claimed from the underwriters, as they state that cases were prob- 
ably smashed during transit, owing to rough weather. 

And, by the way, the party who wrote the letter, it seems he takes 
joy in the fact that the empty boxes got there. But the gum had been 
taken presumably by the boat employees. 

Another thing that happened in this shipment — there was poor 
stowage. That is another thing the shippers have to contend with. 
The men who load the boat seem to be careless. Ocean theft and 
pilferage seems to be worse now than 'it ever was. The owners seem 
to know it and do«not apparently take any steps to stop it. In regard 
to the poor stowage, the shipment was placed with oil and lard. 
Any man loading a ship should know in stowing a food product it 
should not be next to oil. 

The total loss on this shipment was $581.80. These letters are 
from James & Hodder, the agents at Bristol, England, who handled 
the shipment at that end as representing the steamship company. 
As regards the alleged pilferage^or loss of contents, they point out 
that chewing gum will dissolve in water, and it is reasonable to sup- 
pose that some portion at least of the loss would be attributable to 
this cause. 

I also want to file with the committee a little pamphlet issued by 
the Insurance Co. of North America. It has to do with marine 
insurance, and contains the idea that nowadays the losses are increas- 
ing, insurance rates are going up, steamship companies are not hold- 
ing themselves liable, and there should be an end to that some time 
or other. It is an interesting pamphlet. You may have seen it. 

Mr. Lehubach. I think we have already heard from the Insurance 
Co. of North America. 

Mr. Hylander. You do not want me to file that, then? 

Mr. Lehlbach. Yes; you may file it. 

(The pamphlet referred to was filed with the committee.) 

Mr. Htlander. In exporting there seems to be the thought come 
to our mind that sooner or later a clear bill of lading should oe given 
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that is combined; that is, if it is a shipment from an inland point 
by rail and water, you should combine it all in one bill of lading that 
would be a legal binding contract on the rail carriers and the steam- 
ship carriers, that would at least bind the steamship company line' 
that leaves our American port. I do not believe you could bind the 
line leaving the foreign port, England or any other country ; but at 
least the railroad agent should act with full power of attorney for 
the steamship line which leaves an American port and provide a bill 
of lading that would satisfy the bankers and be sufficient for finan- 
cial transactions, such as bill of lading attached to draft. 

Then, in regard to noncompetitive steamship lines, where they 
exist in carrying shipments from the United States ports to foreign 

Sorts, and a monopoly is thereby obtained, some control should be 
eld over the steamer rates and conditions should, in no case, be 
forced upon the consignor which are prohibitive or overburdensome. 
Rates should be fair competitive rates, the same as if competition 
existed. In domestic rail transportation you can make a small ship- 
ment from Washington, say, to a point in nearby Virginia by rail, 
where there is no competition, and the act to regulate commerce 
covers that shipment just the same as it does an important shipment 
to Richmond or Nashville, where there is competition. The steam- 
ship business suffers somewhat on that account; where there is no 
competition overburdensome restrictions are put on the shippers in 
the bills of lading. 

Some arrangements should be made also to issue bill of lading 
with a greater leeway between the date of issuance and the date of 
sailing, especially where goods are on hand for export, to enable the 
shipper to arrange for financial transactions and permit the arrival 
in consignee's hands of the ori^ginal documents before the shipment 
reaches destination. 

Now, as to goods in bond from inland ports. Oh a through com- 
bined bill of lading a declaration of the customs officer at port of exit 
by the consignor or advice by the railway company of arrival of 
goods in bond should be sufficient evidence of the notification of the 
customs officer of the export of the bonded goods, especially where 
the invoice specifically declares the identical goods, and the respec- 
tive manifest showing shipment of the goods should be conclusive 
proof. Where goods are sent in bond and sealed or the car is sealed 
they have already been inspected by customs autliorities as to count 
or weight. 

Then delays, with a shipment moving from, say, Chicago to San 
Francisco and then by steamer. They sometimes have delays on ac- 
count of a mix up in the bond arrangements at the port of export. 

Then as to the liability of the various steamship lines. This seems 
to vary considerably. They seem to figure on so much per package. 
You have probably had evidence here in regard to that. There 
seems to be need for some uniformity there. 

Now. has this hearing any scope in regard to import shipments? 

Mr. Lehlbach. It has not been touched on particularly, but there 
is no reason why you could not do so, briefly, if you care to. 

Mr. Edmonds. Yes: if it was a loss on an import shipment, it 
should be taken up at the same time, I think. 

Mr. Htlander. For instance, in the igiport of chicle, one of our 
raw materials, bringing it from Mexico to New York and New 
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Orleans, the steamship bill of lading carries a clause of $8 a cubic foot. 
That has been in there for quite a while. The steamship rates, at least 
during the war and since, have been very high, and that liability 
has not been extended; it is still kept at that figure. It does not 
near compensate for a loss. It is our humble opinion that that lia- 
bility clause should be extended and let the rates take care of that, 
and provide full liability instead of partial liability. It seems to 
be almost impossible to take out theft and pilferage insurance. This 
particular steamship company in the past would take care of that 
full liability, provided you paid an additional fee of If per cent, 
based on the value of the goods. 

Mr. Edmonds. Is that the Ward Line? 

Mr. Hylander. That is the Ward Line. 

Mr. Edmonds. They testified last night that they will take care 
of the insurance on an insured bill of lading now, at 2J per cent. 

Mr. Hylander. Two and a half per cent on what? 

Mr. Edmonds. On the value of the goods. 

Mr. Hylander. That is certainly a high figure. 

Mr. Edmonds. That is a good deal less than $8 a cubic foot. 

Mr. Hylander. That $8 a cubic foot represents the extreme lia- ' 
bility. 

Mr. Edmonds. That is a good deal less than theft and pilferage in- 
surance rates to-day. 

Mr. Hylander. We had considerable losses in that respect, in re- 
gard to imports of chicle, where we are obliged to accept a small 
amount for considerable losses, and my idea is that has not been 
changed. Eight dollars a cubic foot has not gone very far in cover- 
ing our losses. 

Mr. Edmonds. Still, you have protection to the extent of the $8 a 
foot, and then you can take out theft and pilferage insurance above 
that. 

Mr. Hylander. If we want to protect that part of it, if we do not 
want to accept limited liability, we have to protect it ]by insurance. 

Mr. Edmonds. And it does not always show that the loss occurs on 
the steamship, does it? 

Mr. Hylander. The loss occurs right on the boat; the employees 
take the stuff. 

Mr. Edmonds. You mean they take a block of it and sell it? 

Mr. Hylander. They either chew it or dispose of it. That is one 
of the things we complain about. The steamship company ap- 
parently is aware of these thefts, and they seem to be content with 
their employees, because they know they have this limited liability 
or no liability and do not take any steps to stop it. 

Mr. Merriam. Sometimes they steal it and sell it for more money, 
too, than you receive from the steamship company ? 

Mr. Hylander. Yes; a shipment may be worth to them but $200, 
and that has been paid. It may be that the actual value of that 
shipment is $800 and that chicle that has been lost, or certain bags 
of it, might be found later and may be sold at auction and they get 
$500 for it whereas they only settled with us for $200. 

Mr. Edmonds. In that case, does not the steamship company pay 
the amount to you, or to the insurance company, having found the 
goods! 
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Mr. Hylander. Iji the case of this particular line we deal with 
them direct. They hold themselves out for a certain liability and 
we do not take out additional insurance. 

Mr. Edmonds. Suppose they find the goods afterwards; don't 
they return the goods to you? 

Mr. Hylander. Maybe they do and maybe they do not. 
, Mr. KiRKPATRiCK. What do you do in the case of the Ward Line ; 
do you pay that extra If per cent ? 

Mr. Hylander. No, sir. 

Mr. KiRKPATKicK. You just simply ship it as ordinary cargo and 
take vour chances ? 

Mr. Hylander. Yes, sir. 

Mr. KiRKPATRicij:. Without taking out any insurance? 

Mr. Hylander. No insurance except the limited liability. 

Mr. Kirkpatrick. You do not take out any insurance? 

Mr. Hylander. No. I just want to add a word about some marine 
insurance figures. Your letter mentions that. In handling in- 
surance there is first the marine insurance, then theft and pilferage, 
and sometimes we have a combination ; that is, marine, theft, and pil- 
ferage. In looking over our statement here I find in 1920 we in- 
sured goods to the value of $1,755,000. The insurance premiums 
paid were $5,567.43. The losses that we knew occurred amounted 
to $837. The losses collected for amounted to $673.42. Now, while 
that loss we incurred may seem small to you, if one big shipment 
was lost it would, of course, greatly exceed that $5,000 paid out. 

Now, taking the theft and pilferage part of it, the premiums paid 
were $324.54; the loss that occurred was $330.91. You see, the in- 
surance companies have to exist on what premiums we pay them, 
and there are so many shortages on the ocean now that where th« 
shortage exceeds the premiums they are not so enthusiastic about this 
theft and pilferage business. That is the reason I mentioned this 
pamphlet here. 

Are there any questions, Mr. Chairman? 

Dr. HuEBNER. Are your losses as big now as they have been, in the 
way of theft and pilferage? 

Mr. Hylander. Yes, sir; they have been increasing. 

Dr. HuEBNER. They have been increasing; there has been no de- 
crease ? 

Mr. Hylaxder. No decrease. 

Dr. HuEBNER. We were told last night that that problem was 
solving itself. The representative of the Ward Line made that 
statement. You do not find that to be the case in your business ? 

Mr. Hylander. Taking our losses as a whole, they are increasing. 
I might mention this fact : It seems like our foreign lines are more 
accommodating and take care of these, things better than our own 
Shipping Board. For example, we make enormous shipments to 
Manila and Japan, using Canadian steamships from Vancouver. 
If a shortage is located on the dock when delivery is taken they 
arrange immediate settlement for that shortage; they pay for it 
riffht there. 

Mr. Kirkpatrick. Do they pay on the basis of their liability in 
the bill of lading? 

Mr. Hylander. They pay according to the invoice value. 
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Mr. LoiNEs. I would like to ask the date of those shipments you 
refer to as being made through J. H. Winchester & Co. 

Mr. Hylander. The date of the shipments ? 

Mr. LoiNEs. Yes; the dates of those two shipments you referred 
to in your testimony. 

Mr. Hylander. I would be glad to give them to jou. In the case 
of the shipment on the Lake Farber from New \ ork City, it was 
November 1, 1920, en route to Bristol, England. The goods were 
destined for London. ^ 

The second shipment from New -York City was September 11, 
1920, on the steamship Lake Frolona. It arrived at Bristol October 
8, 1920. 

Later in the day I will file a written statement with you, Mr. 
Chairman. 

Mr. Edmonds. I would like to ask you a little further about your 
across-the-Pacific shipments. You ship over the Canadian Pacific 
Line? 

Mr. Hylander. Yes, sir. 

Mr. Edmonds. Is their bill of lading similar to the bill of lading 
issued by the Pacific Mail? 

Mr. Hylander. Nearly all the steamship companies' bills of lad- 
ing are slightly diflFerent. I have not just in mind how the liability 
clause reads. 

Mr. Edmonds. In their principal features they are the same? 

Mr. Hylander. Yes, sir. 

Mr. Edmonds. Why do they make the exception? Do they dis- 
cover the shortage when they unload the steamer? 

Mr. Hylander. That shortage may occur while the goods are in 
their custody and may be found when they make delivery to the 
consignee. 

Mr. Edmonds. You mean when they make delivery in Manila? 

Mr. Hylander. In Manila or to whatever port it is exported. 

Mr. Edmonds. And they make settlement immediately upon notifi- 
cation of that? 

Mr! Hylander. They make settlement with the consignee at once 
if he files claim, or if it is returned here to us they make settlement 
as soon as they get the papers. 

Mr. Edmonds. They do not take advantage of the limitation of 
liability in their bill of lading at all? They make full settlement? 

Mr. Hylander. They make full settlement. They are after the 
business and are very accommodating. 

Mr. Edmonds. Do they do that on the Canadian shipments also? 

Mr. Hylander. I do not know about the Canadian shipments. 

Mr. Edmonds. But you know they do on American shipments, 
because they do that with you? 

Mr. Hylander. Yes, sir. 

Mr. Edmonds. And they do not take advantage of the limitation 
of liability at all? 

Mr. Hylander. No, sir. 

Mr. Edmonds. Don't they question the claim in any waj^ in ac- 
cordance with the bill of lading? 

Mr. Hylander. If the man at the dock who makes the delivery 
gets the record of the shortage can see with his own eyes something 
is gone, they accept that and settle on it without question. 
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Mr. Edmonds. How do you ship ; over what road ? 

Mr. Hylander. The Soo Line and the Canadian Pacific. 

Mr. Edmonds. You send your shipments over the Canadian Pacific 
Railroad? 

Mr. Hylander. Yes, sir. 

Mr. Edmonds. And the steamers are owned by the Canadian 
Pacific, by which you ship to Manila and China ? 

Mr. HtiiANder. As far as we know. 

Mr. Edmonds. That, of cojirse, would be a complete rail and water 
shipment by one corporation all the way through to Manila. 

Mr. Hylander. It is not one corporation; it is one continuous 
interest. I understand the Canadian Pacific Railroad is a separate 
corporation from the boat line. 

Mr. Edmonds. It is one interest, however, which is one and the same 
thing. 

Mr. Hylander. The same thing. 

Mr. Sene'cal. What is the average value of each case of chewing 
gum? 

Mr. Hylander. Between our branch houses, it is about $40. 

Mr. Senegal. It is less than $100 ? 

Mr, Hylander. Yes, sir. The value between the branch house and 
the customer is about $55. 

(The paper filed by Mr. Hylander for the record is as follows:) 

Hearing Before the Merchant Marine Committee of the House of Repre- 
sentatives — Statement of William Wrigley, Jr., Co. 

Our company is interested in the building up of the American export trade, 
and in response to your invitation lierewith submith the following facts as to 
our experience in the exportation of chewing gum. 

For 1919 our total exports of chewing gum amouhted to $1,739,124.40, and 
for 1920, $1,419,334.13. For 1920 the total amount of gum exported by all 
American manufacturers amounted to $2,612,540. 

A foreign trade drawback, according to our experience, is that we do not 
have a bill of lading continuity. Where goods are handled by two or nioreJ 
steamship lines it is extremely difficult to fasten liability for loss or damage 
upon a particular steamship line. As an illustration of the difficulties attend- 
ing foreign trade we refer to a shipment of live cases of chewing gum, value 
$87, United States currency, forwarded from (Chicago October 11, 1918, thence 
from Seattle December 19. 1918, via steamship Wainanght to Hongkong, 
China. This gum was liandleil by the al)ove stc^amer to Kobe, Japan, from 
whioli port it moved February 11, 1919, in steamship llimh-iru, be ng over- 
carried through negligence, apparently, of the Nippon Ynsen Kaisha Co. to 
Bombay, Irdia. The gum was found through tracing in the Bombay Port-Trust 
Godowns, being forwarded back to Hongkong, at which port it arrived July 
15, 1919, in steamship Kaifuku Morn. Tlie chewing gum was stained with 
oil, two cases were broken open, and the remainder had l)een renaileil. In other 
words, the gum was not in salable condition, being, therefore, rejected by the 
consignees. Note in particular the time consumed in transit. Claim was filed 
upon receiving report from consignees in S»*ptember, 1919, the papers being 
submitted to the Wells Shipping Co,, who in turn sul)mitted them to the Pacific 
Steamship Co.: the latter line handling the claim with the N. Y. K. Co. This 
claim has not been settled to date and there seems to be slight prospect of 
attaining settlement. In this instance we can not recover from the Marine Insur- 
ance Co.. and to our mind it is simply a case of negligence on the part of the 
steamship carriers. Attached you will find letter dated .Jul/ 9. 1921, from the 
Pacific Steamshi]) C^o., Seattle, which gives some idea as to excuses offered at 
the present time by the ocean lines. 

Another illustration covering the tactics of the ocean carriers with reference 
to the shippers' products for foreign lands is in connection with 130 cases chew- 
ing gum, value about $5,2(X); gross weight, 15.498 pounds; cubic space occu- 
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pied, 445 feet; which cleared from New York City on or aboat Septeml>er 11, 
1920, via steamship Lake Frolona, operated by J. H. Winchester & Co., New 
York City, the owners being the United States Shipping Board, destination 
shipment, London. England. This boat arrived at Bristol, England, October 8, 
1920. A total of 12 cases and 59 boxes (1.2.i9 boxes) was damaged either by 
oil, water, or pilferage. The amount damaged by oil and water was 579 boxes, 
was paid for, remittance being received by the Sea Insurance Co. The loss by 
pilferage, 680 boxes, was disputed by the steamship representatives in Bristol, 
England, although our London representative recovered for 280 boxes on the 
^ per cent basis. In connection with this pilferage, four empty wooden cases 
were broken when delivered, and James & Hodder disclaim liability for the 
<?on tents of these cases, making the claim that they were damaged and contents, 
lost through rough weather and perils of the sea, and. further, that the con* 
tents of the cases dissolved in the water is a ridiculous claim, inasmuch as 
chewing gum to a certain extent is nonsoluhle. It is our opinion that the gum 
was taken from the cases while they were in pogisession of the steamship com- 
pany by their servants. The base material, chicle, is not soluble. Further- 
more, this shipment was stowed at New York City without sufficient discretion, 
l)eing placed with oil and lard. The attention of your honorable committee is 
■called to our original private file of facts. 

Another example of poor service and the kind of treatment that exasperates 
the American exporter is our shipment of 115 cases chewing gum to Ix)nilon 
from New York City on or about November 1. 1920, on board the steamship 
Lake Farhrr, which was controlled by J. H. Winchester C^o., agents, the o\viiers 
l)eing the'United States Shipping Board. Shipment arrived at Bristol Novem- 
ber 30, 1920, with one complete case missing, for which James & Hodder, steam- 
ship agents at Bristol, England, accepted liability. There was also a shortage 
of 174 boxes chewing gum, for which claim to the amount of $102.74 was flled 
with J. H. Winchester Co. The latter parties repudiate liability with the state- 
ment that they only act as agents for the United States Shipping Boanl and 
that said board, in the settlement of claims, is represented by the American 
Steamship Owners ^lutual Protection and Indemnity Association, and that all 
<!laims must be approved for payment by this organization. The bill of lading 
issued was on the form of J. H. Winchester Co. and was signotl by E, W. 
Hickey, master. The Winchester people took the matter up with the Ameri- 
can Steamship Owners' Mutual Protection and Indemnity Association, who 
contend that they are not responsible, Inasmuch as the bill of lading contained 
a rider clause stipulating that " steamer not I'esponsible for breakage, leakage, 
or loss of contents." 

This shipment had a value of about $4,600, occupied 397 cubic feet of space, 
and Imd gross weight of 14,714 pounds. We submit herewith for the perusal 
of your honorable committee our original file iri this particular case. 

With regard to import shipments of raw material, we call attention to chicle 
which moves from Mexico to the Tnited States. The limited liability of the 
New York & Cuba :Mail Steamship Co. (Ward Line) is only $8 per cubic 
foot. This is the only basis on which they will make settlement for shortage. 
If they assume full invoice liability we are compelled to pay an additional fee 
of If per cent of the value of the chicle. Their bill of lading clause stipulating 
the above-mentioned limited liability, as we understand It, has been In effect 
for some time. During the war and the postwar period the freight rates were 
high, so the amount they paid us In settlement of claims did not reach very 
far. A larger liability should have been assumed by the ocean carrier, accord- 
ing to our opinion. 

STEAMSHIP LIABILITY. 

Practically every steamship line fixes its own terms of liability. We be- 
lieve there should be a general fixed liability for merchandise similar to that 
In effect on domestic business over the railroads. For example, the French line 
limit their liability to $5 per cubic foot, so we would get about $17.50 for a $55 
case of chewing gum. Some consignees claim not only the $55 for a case which 
is lost, but their. selling profit as well on orders unlellvered. In tlie case of 
India merchants, they are demanding at least $65 for a case as replacement 
value of the gum, figuring that the gum could not be replaced under two or 
three months at the earliest and, furthermore, the exchange conditions might 
very much affect it. We believe that at least the steamship lines which enter 
Amercan ports should be responsible for the full value of the gum. The car- 
riers should not under any condition be permitted to escape from their liability 



268 THEFT, ETC., OF EXPOET AND IMPORT SHIPMENTS. 

when accepting business from United States of America territory on such busi- 
ness as is concluded in United States of America territory. 

TRANSSHIPMENT OF MERCHANDISE. 

Where goods are transshipped on the ocean, the shipper and consignee should 
be notified, the name of the new steamer being quoted. In case of transship- 
ment some arrangement should be made for liability of carriers while the goods 
are on dock or in storage at transshipping point. 

NONCOMPETITIVE LINES. 

• Where they exist In carrying shipments from United States ports to foreign 
ports, and a monopoly is thereby obtained, some control should be held over the 
steamer rates, and conditions should in no case be forced upon the consignor 
which are prohibitive or overburdensome. Rates should be fair comparative 
rates, as if competition existed. 

ISSUANCE OF BILLS OF LADING. 

Some arrangements should be made to issue bill of lading >vith a greater 
leeway between the date of issuance and the date of sailing, especially where 
goods are on hand, to enable the shipper to arrange for financial transactions and 
permit the arrival in consignee's hands of the original documents before the 
shipment reaches destination. 

THROUGH COMBINED BILLS OF LADING. 

We believe that for a rail and ocean movement there should be a legal, bind- 
ing contract of a reasonable nature on the rail and steamship carriers. Space on 
a steamship is obtained before the shipment is offered the rail carrier at an 
inland point ; then why should it be necessary to change a through bill of lading 
for an ocean-going bill of lading? The railroad company should act with full 
power of attorney for the steamship carrier, at least for such steamship line as 
leaves an American port. This through bill of lading should satisfy the bankers ; 
that is, be sufficient for financial transaction. 

BOND FOR NONARRIVAL OF STEAMSHIP DOCUMENTS ON ©R BEFORE DATE OF ARRIVAL 

OF RESPECTIVE SraAMER. 

This should be fixed in an equitable manner so that conditions are not bur- 
densome to firms of repute. V.ery often mails carrying the documents, owing 
to diversion of route or stress of weather or other causes, do not deliver the 
steamer documents prior to the arrival of the steamer carrying the goods. The 
amount of the bond should in no ca.se exceed the value of the goods, especially 
when it is clear from the manifest that the goods are intended for a certain 
house and are not to order. 

In case of storage, storage terms should be reasonable and a few days' limit 
should be arranged free of charge, during which time tUe steam carrier, or its 
agent, should take care of the storage except where customhouses are to be used, 
and then storage charges should only be debited at the absolute net cost 

GOODS IN BOND FROM INLAND PORTS. 

On a through combined bill of lading a declaration of the customs officer at 
port of exit by the consignor or advice by the railway company of arrival of 
goods in bond should be sufficient evidence of the notification of the customs 
officer of the export of the bonded goods, especially where the invoice specifically 
declares the Identical goods, and the respective manifest showing shipment of 
the goods conclusive proof. Where goods are sent in bond and sealed, or the car 
sealed, they have already been inspected by customs authorities as to count or 
weight. 

NONS AILING ON STEAMER ON WHICH SPACE HAS BEEN RESERVED. 

In the case of delay of departure, we believe the obligation should remain to 
the steamship company to inform the consignor or his representative Imme- 
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diately. This is most important where bills of lading have been attached to 
draft and sent through a bank, and where conditions imposed on consignee are 
such that he pays draft on presentation. The consignee is divested of his 
money weeks before he should be and it is not conducive to American trade and 
good will to have such practices put through. In most instances the consignee 
is very willing to pay for goods on arrival, but if they do not happen to be on 
steamer stated on draft or document the bank usually insists on payment, 
goods or no goods. Such a change of steamer of same line, or particularly a 
change to steamer of another carrying line, should be an option to the consignor 
to accept or reject. 

BILL OF LADING CLAUSES. 

Should be as near alike in various bills of lading as possible. Standard 
routes should have standard clauses all alike. For example, steamers plying 
from New York or New Orleans to South America should issue a standard 
South American bill of lading. 

.EXPOBT INSURANCE. 

The insured value of our marine insurance for 1920 was $1,687,879, with 
premiums paid, $4,848.48, losses incurred and collected being $273.24. The 
theft and pilferage insurance value w^as $39,956, with premium paid, $324.54, 
and losses incurred, $330.91. The combination insured value — that is, general 
and particular average, combined with theft and pilferage — ^was $28,116; 
premium paid, $304.41 ; losses incurred, $232.94. We do not often take out 
theft and pilferage insurance. It is expensive, and in one instance, from San 
Francisco to Manzanillo, Mexico, it is 3^ per cent for a five-day run. The 
insurance companies are not enthusiastic about taking the risk of theft and 
pilferage. The losses, according to our experience, from theft and pilferage are 
increasing in ali parts of the world. Something must be done to correct this 
evil or American foreign trade will most surely suffer a setback. The insurance 
companies, as we have reason to believe, are concerned, and their rates continue 
to advance. Their representative is present at the hearing, and we invite your 
attention to circular notice issued a short time ago by the Insurance Company 
of North America, Philadelphia. 

As an American exporter, respectfully request that your committee give the 
above facts the most careful consideration. 

Wm. Wbigley, Jr., Co., 
C. G. Hylander, 

Traffic Manager. 

STATEMENT OF MR. BALPH MEEBIAM, CHICAGO, ILL., EEPRE- 

SENTING WM. WRIGLEY, JR., CO. 

Mr. Merriam. Mr. Chairman, I think the committee is probably 
aware of the fact there has been a hearing in the last few months 
before the Interstate Commerce Commission on the question of the 
prescription of a suitable export bill of lading under the terms of the 
new transportation act. There are some things in contemplation in 
that proceeding which I think ought to be made matters of legisla- 
tion, and I wish to speak of them very briefly. 

Legislation should be passed, in my opinion, requiring the rail 
and ocean carriers to, dispatch notices as follows : 

First. On an export shipment from an inland point in the United 
States to a foreign port, where the goods are prevented by any 
cause from going from the port of export on the vessel intended, the 
rail carrier from the inland point should be required to dispatch 
notice to the shipper of this fact. 

Second. In case of transshipment of the goods on the water, the 
ocean vessel should be required to dispatch notice thereof to both 
the shipper and tlie consignee. 
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Third. In case the vessel is quarantined and the goods discharged 
in a depot or lazarette, the said vessel should be required to dispatch 
notice thereof to the shipper and the consignee. 

Fourth. If goods are not taken by the consignee promptly upon 
discharge of the vessel, and the vessel enters and lands them, or put& 
them into a craft or ashore, the vessel should be required by statute 
to dispatch notice thereof to the shipper and consignee. 

Fifth. If in the movement from the original port of export to final 
destination port the goods fail to go in any vessel for which intended 
and the vessel carrier forwards them by other vessel or vessels, it 
should be required by statute to dispatch notice thereof to the 
shipper. 

Sixth. In case the regular vessel service to final port of delivery is, 
for any reason, suspended or interrupted, and the carrier, at the 
option of the owner or consignee of the goods or the holder of the 
bill of lading, forwards the goods to the nearest available port as a 
final delivery, the vessel should be required by statute to dispatch 
notice thereof to the shipper and consignee. 

I want to say one wora in that connection, and that is this, that 
when you are shipping goods to a foreign country you have to know 
where those goods are and what is happening to" tfiem. I think the 
rail carriers and the ocean carriers should be required to give these 
notices, otherwise the exporter is utterly at sea and can not advise 
his customers what is happening to the goods, and it is very difficult 
to carry on business. These notices mav be provided for in the bill 
of lading prescribed by the Interstate Commerce Commission, but I 
think they should be provided for definitely by statute, so as to be 
put into permanent form. Notwithstanding the interstate commerce 
act, as amended by the transportation act of 1920, authorizes the In- 
terstate Commerce Commission to make such rules and regulations, 
not inconsistent with said section, as will prescribe the form of a 
through bill of lading on export shipments from inland points of 
the United States to foreign ports, this authority of the commission 
should, in my opinion, be enlarged. The commission should be em- 
powered to prescribe the form and substantially all the terms and 
conditions of the said bill of lading except the rates charged. I do 
not mean by that to question the present power of the commission in 
the proceeding in which it is now engaged ; I think it has the power 
to carry out the scope of that proceeding, but I think its power ought 
to be strengthened somewhat in the matter just suggested. 

The original common law and maritime law liability of ocean and 
other water carriers as insurers of safe transportation and delivery of 
freight should in my view be restored by statute. Such carriers 
should be forbidden by statute to avoid or limit this liability by 
contract. They should be forbidden by statute to exempt themselves 
from liability for loss, damage, or injury arising from specific causes; 
they should be forbidden by statute to limit their liability to specified 
sums or to agreed valuations. Such exemptions as the common law 
or maritime law, independent of stipulations in the shipping con- 
tract and independent of statutes, has given them they should retain — 
for example, the exemptions from acts of God, the public enemy, or 
any other of the well-recognized exemptions prescribed by law. 
Otherwise they should be made insurers of the safe delivery and 
transportation of the freight committed to them. 
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To accomplish this purpose I think that certain sections of the 
Harter Act should be repealed. I will not go into the details of that 
statute; it is familiar to all of us. I suggest that section 1 should be 
repealed. 

Mr. Lehlbach. Do you suggest anything in its place? 

Mr. Merriam. I am going to make a suggestion. I think that sec- 
tion 2 should be repealed ; also section 3. [Laughter.] 

With respect to sections 4281 to 4289 of the Bevised Statutes, I 
would have the following suggestions to make : I think that section 
4281 should be allowed to stand; section 4282 should be repealed; 
section 4283, limiting the liability of the owner not to exceed his 
interest, should be allowed to stand ; section 4284 should be allowed 
to stand; also section 4285; and also sections 4286, 4287, 4288, and 
4289. 

Now, I am not unaware, Mr. Chairman, that this involves some 
radical changes. If my suggestion has been received with some gasp- 
ing breath, as I think 1 have heard around the table here, it does not 
come to me as a matter of surprise. I may say this, that in my 
practice of the law I have specialized to some extent in interstate 
commerce matters, having a great deal to do with loss and damage 
to freight by carriers by rail. A year or two ago I would not have 
taken this position, but this situation on the ocean has gotten so loose, 
the irresponsibility of the ocean employees is so great, the tendency 
to theft is so great, the passing of the buck from one line to another 
is so extensive that I believe it is for the best interests of everybody — 
the steamship owners, the shippers, and everybody else — to restore 
the old common law and maritime law liability of the ocean vessel. 
I l)elieve it is the only way out. 

I want to give some reasons for that. The shipper is going to 
pay the bill, however it is handled. He is paying it to-day and he 
is paying it extravagantly ; that is. he is paying an insurance com- 
pany to insure him, he is paying the boat line for certain kinds of 
protection against loss, and the thing is all broken up, it is dis- 
tributed. I w^ant to point out one pertinent fact, it seems to me, 
where an outside insurance company insures, which I think should 
be taken into consideration, in the case of insurance against the acts 
of the owner of a steamboat and his employees, over whom the in- 
surance company has no control. It certainly has to charge a higher 
premium than if the boat owner himself did that insuring, because 
the boat owner has his own employees under discipline. If you sent 
more of those employees to the penitentiary, if the boat owners were 
active in prosecuting the.^e men for theft, if they had the commer- 
cial interest and financial interest to spur them on to that proposi- 
tion, we would have less of this thieving. We would have a respon- 
sible company handling these goods and not a responsibility divided 
among several interests, and particularly in the case of the railroad, 
where the shipper has no control, if you center the responsibility in 
these boat lines, which is the cheaper way to do it, and then the boat 
lines have to pay the bill. If these boat lines have to raise their 
rates, let them raise them ; but the total will be less than the shipper 
is paying to-day. 

Furthermore, the boat owners to-day are relieved from liability 
in an unscientific way. They cut down their total losses, their total 
risks and payments, by the denial of justice to the individual on his 
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particular claim. I am not criticizing the boat owners ; I am trying 
to appeal to the intelligence of those who are here. I am not criuciz- 
ing them, I am not saying they are wrongfully evasive ; I am sim- 
ply saying this : That the responsibility ought to be centered in them 
for the safe transportation of these goods and then tliey ought to 
be paid for it in the rates. And they will be paid for it in the rates ; 
I am aware of that fact, of course. I am also aware of the fact that 
there are foreign boats, boats of foreign nations, which do not serve 
our ports, and there is possibly certain competition between the boats 
of one country serving other ports and the boats serving our ports. 
But under the commerce clause of the Constitution ana under the 
maritime clause, I am fully convinced that Congress has the power 
to determine the extent and degree of responsibility, under the mari- 
time law, of any boat, whether it has foreign registry or American 
registry, which serves our ports. 

It seems to me that we have got to depart from this basis of divided 
responsibility in the boat owners and we will have to pay them to 
carry it — the shippers will have to pay them to carry it — ^but I think 
it will cost less to do so. That risk is already being carried now, 
gentlemen; the shipper carries a part of it, the insurance company 
carries a part of it, and the boat owner carries a part of it. Why 
not let the shippers create an insurance fund and give it to the 
boat owners in the shape of increased rates, if necessary, and let 
them handle the whole thing — center the responsibility, center the 
supervision and control of the goods, center the discipline of the 
employees on the ships, and secure the carrying of this risk at the 
lowest economic figure. 

While that appears to be a rather fundamental change it does seem 
to me it is based somewhat on a sound view of the situation. 

Mr. Campbell. May I ask a question at this point? 

Mr. Lehlbach. If Mr. Merriam will yield. 

Mr. Merriam. I will do so, but I do not want to take too much time. 

Mr. Campbell. Does your idea contemplate the equivalent of ati 
insured bill of lading? 

Mr. Merriam. Yes; it contemplates the original common law and 
maritime liability, unrestricted by contract or statute. 

Mr. Campbell. And you expect to do away with cargo insurance by 
cargo insurance companies ? 

Mr. Merriam. Well, I do not know. I do not think I could dis- 
cuss that intelligently — the whole effect that this would have on in- 
surance. I think, possibly, I am trying to drive the insurance com- 
pany out of business; but I do not care, if somebody else can per- 
form the function more economically. If you are going to ask me 
to discuss charter parties and all that sort of thing 

Mr. Campbell. I am not going to ask about that at all. You do 
not want to pay two insurances, do you? 

Mr. Merriam. No. 

Mr. Campbell. One to the shipowner, as you contemplate, and one 
to the cargo underwriter, for the same risks ? 

Mr. Merriam. Not for the same risks ; no. 

Mr. Campbell. Yet you want to make the shipowner assume all 
of the risks incident to the common-law carrier? 

Mr. Merriam. I want him to assume those risks that the common 
law prescribed before they had restrictions of liability in bills of 
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lading or by statute. I do not think I can tell you what field that 
is going to leave for the insurance company; you gentlemen know 
that a good deal better than I do ; but I think there are other risks 
for the insurance company. 

Mr. Edmonds. The acts of God, public enemy, and so on, would still 
have to be insured. 

Mr. Merriam. Yes. 

Mr. Edmonds. Because that liability is not even assumed by the 
ship luider the common law ; it is not assumed by anybody. 

Mr. Merriam. That is correct. 

Mr. Edmonds Therefore the insurance company would still have 
a f imction in regard to hull and cargo insurance ? 

Mr. Merriam. Yes, sir. 

Mr. Edmonds. Not that I am talking for any insurance 'company 
at all ; but I just want to see, if we pass this bill, whether there would 
be any assumption in the part of the shipowner of the entire insurance 
against acts of God and all that kind of thing. 

Mr. Merriam. There would not be, as I understand the law. There 
are certain exceptions well established and fixed by the common law 
itself ; and if the shipper did not want to carry those, then he would 
have to insure against them. 

Mr. Edmonds. The common law would still except acts of God and 
the public enemy, would it? 

Mr. Merriam. i es, sir. 

Mr. LehIiBach. As a matter of fact, the common law imposes lia- 
bility on the carrier only for the results of his negligence as a bailee ? 

Mr. Merriam. I do not agree with you on that. 

Mr. Lehlbach. How much further does it go? 

Mr. Merriam. It makes him an insurer and makes him absolutely 
liable for the safe delivery of the goods, irrespective of his negligence 
and although he may be exercising reasonable care, except in those in- 
stances which the law defines, namely, act of God, public enemy, and 
there may be some others. 

Mr. Edmonds. If you wipe out the Harter Act would that be taken 
out? 

Mr. Merriam. You would have to have some statute which would 
prevent the carriers from limiting that liability in the shipping con- 
tract ; you would have to have an affirmative statute to that effect. 

Mr. Edmonds. In other words, you would have to have a statute that 
would still exempt acts of God. 

Mr. Merriam. I can explain that very simply : We have done that 
in the case of the rail carriers; the Cummins amendment does that 
very thing. The carriers to-day can not stipulate in their shipping 
contracts for exceptions either as to the causes of liability, as fire, for 
instance, nor as to the amount of their liability in dollars and cents ; 
nor as to an agreed valuation ; except, in respect to agreed valuations, 
they may do so with the consent of the Interstate Commerce Com- 
mission where the rates are based on valuations, with the consent and 
upon a direct order of the commission. I think we ought to have the 
same thing for the ocean carriers, with this possible exception : That 
I do not say that the common law of the ocean carriers, the maritime 
law, is exactly the same as the common law of the land carriers. 

00683—21 ^18 
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Mr. Edmonds. Let us take a concrete case of a shipment to Peru, 
we will say. from Chicago. The goods are shipped by rail from Chi- 
cago and placed on a steamer. The steamer takes them to Peru and 
delivers them to the customhouse or delivers them on a lighter. The 
minute that cargo gets on the lighter, unless the steamship company 
should own that lighter — which would be impossible for all the ports 
along the coast of South America there for a steamship company to 
carry on those lighter operations with only one steamer going there 
a month — that cargo would be out of the hands of the steamship com- 
pany. Then it would go ashore and might have to go two or three 
hundred miles inland on the railroad and have to pass through the 
customhouse. 

Mr. Mekriam. Yes, sir. 

Mr. ESMONDS. Now, if you are going to make the steamship owner 
liable until he delivers to the consignee, it would be impossible for 
them to accept the risk without a tremendously heavy cost 

Mr. Merriam. I said to the port of destination. 

Mr. Edmonds. But " to the port " has a different meaning in a 
great many places. It may not be possible for the steamship to de- 
liver at the port; it may have to lie out in the ocean or out in the 
stream. 

Mr. Merriam. Yes, sir. 

Mr. Edmonds. And the cargo may have to be lightered, and wben 
they deliver at the end of ship's tackle, under the bill of lading at 
the present time, they consider their liability has terminated, as far 
as the boat is concerned, and I believe rightly so. 

Mr. Merriam. What I would mean by this provision is that where 
the steamship company, at or near the port, makes its customary de- 
livery, that is where its liability would terminate. 

Mr. Edmonds. Who would take the liability up after that? 

Mr. Merriam. If it was an inland shipment, I do not know that 
my plan would cover it; I do not know whether we can cover the 
liability of the railroad in another country and over which we have 
not jurisdiction. 

Mr. Edmonds. Suppose it would be delivered, then, just at the port, 
but would still have to be dumped into a lighter and go through a 
customs house. The oflScials of the customs house might be dishonest. 

Mr. Merriam. Yes, sir. 

Mr. Edmonds. The men on the lighter might be dishonest. 

Mr. Merriam. Yes, sir. 

Mr. Edmonds. Then how can you deliver at the port, even? You 
can not deliver through the customs house at these places to the 
consignee. 

Mr. Merriam., Delivery to the port I would understand would be 
delivery to the lighter; in other words, delivery at the port in the 
customary way in which delivery is made at that point. 

Mr. Edmonds. Then you would consider under that that all liabil- 
ity, outside of this insuranc>e question, might have to fall on the 
owner of the goods? 

Mr. Merriam. That might be so. 

Mr. Edmonds. If he is going to deliver them c. i. f . 

Mr. Merriam. That might be so. I will say this, if I understand 
you correctly, that where tlie steamer is liable for delivery to the 
port of destination, its liability should terminate when it has de- 
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livered in the customary way in which delivery is made at that point. 
Then when it has made delivery in the customary way at port of des- 
tination, it seems to me its liability is terminated. 

Commissioner Lissner. Under your plan, would it not become nec- 
essary for a vessel owner to insure his liability ? 

Mr. Merriam. I do not know. 

Commissioner Lissner. You think he could afford to carry that 
liability without insurance, do you? 

Mr. Merriam. Yes, sir; if it is paid for in the rate, I think he 
could. It would depend on his rate. If the vessel owners generally 
insured that liability, they would have to have suflScient rates to pay 
the insurance premmm; and if they paid it themselves, they would 
have to have a fund created to pay it. The vessel owners have not 
any money ordinarily except what the shippers pay them. My point 
is this, that it is more necessary to center that responsibility of the 
vessel in the vessel owner and to pay him for it and put the whole 
responsibility on him, than it is to divide it between the shipper, 
the insurance company and the vessel owner as at present. 

Now, I want to make a general statement and that concludes 
my views. There never was anything advocated that somebody did 
not start it, Mr. Chairman ; there never was any idea advocated that 
was not ridiculed when it was started. When they talked about 
making our friend, the first carrier on rail shipments in this country, 
liable for the losses of the connecting carriers our railroad friends 
held up their hands in holy horror. They said, "It is unconstitutional ; 
it is a violation of the right of contract; it is a committal of every 
unconstitutional crime* ever committed in this country ;" and when 
that statute was passed the railroads fought it bitterly. It went to 
the Supreme Court of the United States in half a dozen cases, in- 
volving different phases of it, and the Supreme Court sustained that 
statute, and it is one of the finest pieces of legislation ever passed 
in this country. To-day you can get your claim paid by the railroad. 
The situation has immensely improved. If you file your claim with 
* the terminal carrier he would handle it for the first carrier and 
handle it for all the intervening lines, because they know he can 
handle it just as well and carefully as they could do for themselves: 
or, if it is convenient, you can file it with the first carrier. You have 
a centralized control. 

Mr. Edmonds. It is fairly well reflected, too, in the railroad rates, 
is it not? 

Mr. Merriam. Then let it be reflected. The shippers had better 
pay for it as a whole than, for particular shipments, to pay the whole 
thing in a denial of settlement of their loss and damage claims. 
Somebody has got to pay it. I represent only certain shippers here, 
but I can say, as far as I am concerned, I think the shippers would 
cheerfully pay whatever rates are involved rather than to pay it 
tlirough the denial of their loss and damage claims. And when loss 
and damage claims do occur they ought to be paid in full, and if 
there is any diminution in them it ought to bo due to constructive 
work in protecting their risks, it seems to me. We ought to get some- 
thing like the concentrated responsibility they have when they ship 
in foreign countries. Of course, these gentlemen will all say it is 
impossible; but take the German Government, our late enemy: An 
obscure German manufacturer away back in the forest could open up 
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a little factory to manufacture stuff and handle it over the railroad 
and go to the bank and get his money and forget all about it. The 
German Government in cooperation with the steamship line would 
deliver that stuff in Timbuctoo safely, and if they did not deliver 
safely they would see that he got his money. That is the reason 
they were making progress in gaining the trade of the world, and 
that is the reason they are gaining it to-day. That is the way they 
work it. 

You can ridicule that, but we ought to have a concentrated re- 
sponsibility. If you deliver an ocean shipment to an inland carrier 
in the United States, that inland carrier ought to be responsible all 
the way through to destination. He ought to work out his interrail 
and ocean connections and if stuff is lost he ought to handle that 
the way the railroad carriers do. That is the efficient way to do it. 

These ocean carriers are destroying their own traffic; they are 
putting obstacles in the way of getting business. If you want to 
give up responsible handling and pay our claims and quit passing 
the buck we will pay you for the service, gentlemen, and we will 
^ive you more business. I believe it is in the interest of the steam- 
ship owner. Of course, I am a mere lajman ; I am not a steamship 
operator. I am worse than that; I am a lawyer. But why should 
you gentlemen seek to avoid responsibility; why don't you seek it? 
Why do you try to avoid service; why don't you seek it and center 
it in yourselves? I think we ought to have that unified responsi- 
bility from the inland point to destination. If the shipment origi- 
nates at the ocean port I realize there may be complications of in- 
ternational law and some obstacles. 

Mr. Hardy. What you mean is, you want a definite understanding 
when you ship your goods as to where the obligation to you rests? 

Mr. MiiRRiAM. That is the idea. I realize, of course, there may 
be some steamboats in the line of the haul who never come into this 
country and are not subject even to the process of our courts. We 
may be subject to that limitation, but we ought to get it by treaty, 
if we can not get it in any other way. But, m so far as the steam- 
boat companies come into our ports and are subject to the operation 
of our maritime law, they ought to be held to full responsibility for 
losses in these cases — and some particular company. The one who 
receives the shipment is the one, it seems to me, that ought to handle 
the claims and be held responsible for the whole transit over every 
line that is subject to the processes of our courts. 

Mr. Hardt. Are we not having the same difficulty to overcome 
in making the local shippers stand sponsor to the end of the ship- 
ment? 

Mr. Merriam. You mean our local steamboat lines? 

Mr. Hardy. I understood you to say a man could go anywhere to 
the railroad in Germany and get a through bill of lading with the 
knowledge that the railroad would settle with him for the losses? 

Mr. ItoRRiAM. My understanding of that is I think it was really 
a governmental supervision and cooperation that made possible 
what I spoke of. 

Mr. Hardy. However it was done, that was the end obtained? 

Mr. Merriam. Yes; and I believe it was pretty successfully ob- 
tained. That has been investigated by clients whom I represent, 
who have reported that to me as a fact, and I am inclined to think 
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that is true. They traveled in Germany before the war and made 
an investigation of that. I believe, however, it was in large part 
due to very close governmental supervision of things. I think gov- 
ernmental efficiency did it, and why could we not get governmental 
efficiency here. 

Mr. Hardy. We have an idea in this country that governmental 
efficiency is inefficiency, that there is no such thing as efficient Gov- 
ernment operation. 

Mr. Merriam. I do not feel that way about it. I think if Con- 
gress set itself to solve this problem of getting unified and responsible 
transportation and deliverer of the goods irom an inland point in 
the United States or a United States port to the ultimate foreign 
destination that it could achieve that purpose. 

Mr. Campbell. I am going to take a simple example. Under your 
plan you would repeal the third section of the Harter Act, which 
exempts the shipowner from liability for negligence in navigation, 
providing he exercised due diligence in making the steamer sea- 
worthy ? 

Mr. Merriam. Yes, sir. 

Mr. Campbell. In other words, you would impose upon the ship 
owner liability for a loss resulting from a negligent collision. That 
is what that paragraph protects nim against. To that extent, for 
example, you would make the shipowner an insurer ? 

Mr. Merriam. Yes, sir. 

Mr. Campb^jll. And you are willing to pay him for that insurance 
through an increased rate. He in turn would insure with the P. & I. 
club and let the P. & I. club put that insurance in. Now you, as a 
shipper, would not want to insure with an insurance company 
against the same risk, because if you did you would be paying two 
insurance premiums for the same loss. Now, then, export business 
is done to-day very largely through the banks. The documents that 
you require to finance your export shipments are, first, an invoice; 
second, a bill of lading; and, third, an insurance policy. Do you 
think that under your plan you would be able to induce your banks 
to finance your exports by substituting a bill of lading for the in- 
surance policy which to-day covers against negligence in naviga- 
tion? Do you think it is a practical business matter? 

Mr, Merriam. Yes, sir. 

Mr. Campbell. You think you could induce your banks to forego . 
the insurance policy which they require to-day and to accept in sub- 
stitution therefor a bill of lading covering that risk? 

Mr. Merriam. Yes, sir. If you will give me the legislation which 
I have requested, I do think so. 

Mr. Campbell. Have you made any inquiry of the banks to de- 
termine that at all? 

Mr. Merriam. No. sir. 

Mr. EusH. Mr. Chairman and gentlemen, the statement made 
by the attorney for the steamship owners carries with it a fallacy. 
There will be no necessity for having two insurance premiums to 
pay on the same risk. The insurance company will issue a policy 
covering all the risks, which would include the case of a negligent 
collision such as Mr. Campbell suggests, and they would pay their 
policyholder for that loss and then, by subrogation to that policy- 
holder, would come back on the steamship owner. That was the 
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situation precisely that existed prior to these recent court decisions ; 
it is one which would be restored. It is existing now under limita- 
tions. And there would be no trouble about the shipper getting all 
the accommodation he wanted from the banks on such an insurance 
policy. It would not be necessary to do away with the insurance 
policy, because the rate charged for that insurance would be either 
nominal or none at all, because we would have the shipowner to go 
back on. 

Mr. Campbell. He says it is my fallacy. He says the insurance 
company would insure the risk and would not charge a premium for 
it. Did anybody ever hear of an insurance company doing that — in- 
suring a risk and not charging a premium for it? His overhead in 
writing insurance is involved and if he did not charge for that risk 
it would be a loss to him at least to that extent. 

Mr. Merriam. You do assume the shipowners would have to have 
an insurance company to carry the risk. That is an assumption. I 
do not know whether it is correct or not. 

In taking leave of the committee, I want to say this. It may seem 
a bit incredible, but I am really very conservative. I represent con- 
servative interests. I represent interests who maintain friendly rela- 
tions with carriers and practically never sue them. I have never be- 
fore, in representing my clients in any proceeding, asked for such 
fundamental changes as I have asked here to-day. At the export 
bill-of-lading hearing before the Interstate Commerce Commission^ 
I was very much more conservative than the most conservative repre- 
sentative of the shipping interests. I accused the attorney for the 
National Industrial Traffic League of being a radical in that proceed- 
ing. The only reason I speak of these fundamental changes is because 
I have gone through a change of view on it myself in the actual con- 
tact with these things. I do not think your present system is going 
to work in building up our shipping ; I think it has got to be changed 
and you have got to centralize this responsibility. I wish the sug- 
gestions could be considered and not thrown out as extreme. Pos- 
sibly our minds are going to come to it; but I believe ultimately we 
have to provide a responsibility for the handling on the ocean of our 
foreign exports that you have not got to-day and that I do not think 
you will get under this system. 

Mr. Edmonds. Without it was decided to have a through bill of lad- 
-iUff, it would not be possible with any degree of satisiaction to the 
shipper, do you think? 

Mr. Merriam. If you adopted these changes? 

Mr. Edmonds. If you had a change that would require them to 
accept equally the liability all along the line, the interchange of 
freight between the steamer and the railroad could be carried out on 
the through bill of lading, is not that so — just the same as you carry 
a shipment to-day on a dozen different railroads and divide up the 
liability between them? 

Mr. Merriam. That would be a matter of interline settlement. 

Mr. Edmonds. Unless this liability can be covered in some way or 
other, a through bill of lading would be almost impossible. You 
can say they shall take it on our railroads and put it on such and 
such a ship, but at ship's tackle your liability stops. 

Mr. Merriam. Yes; in any event. If I understand your point, I 
think I agree with you fully. 
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Mr. Ambero. You will recall Mr. Englar referred to 12 letters 
that came in one day to our office disclaiming liability on the ground 
that notice of claim had not been given in tmie. I have here letters 
from the Steamship Owners' Protection and Indemnity Association, 
all on behalf of the same steamship company, on shipments from 
New York in midsummer last year disclaiming liability on the 
ground that the time for giving "notice of the claim had not been 
complied with. The amounts of the claims as mentioned in these 
letters are $2,227, $1,125, $1,712, $352, $89, $408, $356, $58, $51.27, $63, 
$1,865, $105, $2,700, $72, $1,467, $383, $252, $45, $1,507, and I might 
say that here is one of the claims of the Cleveland Worsted Mills, 
represented by the gentleman who testified yesterday. Here is a 
claim for $1,507, notice of claim not in time, and another one for 
$660. The amount does not appear in the last one. There are 21 of 
them that came in the mail from June 7 to June 10. 

Mr. LoiNES. Did those claims come to you through the under- 
writers? 

Mr. Ambebg. They probably did. 

Mr. LoiNES. And they are matters on which premiums had been 
paid by various shippers? 

Mr. Ambebg. Probably so ; yes. 

Mr. Lehlbach. The committee will now hear from the representa- 
tives of the shipowners, and will request Mr. Campbell to designate 
who is to be heard and the order. 

Mr. Campbell. I would like to ask Mr. Imlay two questions over- 
night. I want to ask how long the Ward Line has been in business ? 

Mr. Imlay. I am unable to answer that definitely, but I would 
say a great many years. 

Mr. Campbell. You testified last night at considerable length about 
a system of watching and caretaking of the cargo, and I understand 
the impression was that that was an innovation — something new. 
Now, I ask you how long that system to which jou testified has been 
in vogue and in use by the Ward Line in its business? 

Mr. Imi>ay. I have been with the Ward Line going on 15 years, 
and that system was in use when I joined the company. 

Mr. Campbell. That is all. Now, I am going to ask the committee 
to hear Mr. Haul in, who is manager of the terminals, as I under- 
stand it, for the United American Lines engaged in European service. 
We heard last night from a man who was engaged in the West Indies 
service. 

STATEMENT OF MR. H. R. HANUN, NEW TOBK, N. T., REPBE- 
SENTING UNITED AMERICAN UNES, EUROPEAN SERVICE. 

Mr. Hanlin. Mr. Chairman, I wish to explain to you and the 
gentlemen of the committee the system we have in effect, so far as 
the United American Lines is concerned, in the protection of cargo on 
the docks at New York. 

We have an organized police force, which is a company police 
force organized along the lines of a city police force. We have in 
charge of it a superintendent of police, who has lieutenants and 
roundsmen who are in charge of each tour of eight hours to a tour. 
Those roundsmen have charge of the patrolmen and the watchmen 
who take care of the cargo on the pier. 
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The chief of the department and also his subordinate officials are 
experienced police officers. A number of them are pensioned city 
policemen who are familiar with the New York water front and 
also have a knowledge of the ways of the crooks and know a large 
number of them ; that is, they have been associated with river robber- 
ies and water-front robberies in the city in the past. 

The patrolmen and watchmen, when they are employed, fill out 
applications giving their past record and their experience. Then 
we write to previous employers to give the steamship company their 
record and when last employed. These requests for their records 
are sent to different former employers. In addition to the written 
returns from former employers we have the applicants personally 
investigated by a representative of the company, as to their honesty, 
habits, etc. Quite a considerable number of these men, particularly 
the roundsmen, lieutenants, and patrolmen, are regularly appointed 
special city policemen. 

In addition to that we have men working on the docks who are not 
known to anyone excepting the superintendent of police, or, perhaps, 
to his lieutenants, checking up the operations of the different water- 
front employees who work on the docks. That includes the steve- 
dores, the tally men, truck drivers, public loaders, and other em- 
ployees about the docks, so that they can keep track of anyone who 
acts in a suspicious manner or who they find dickering with cargo, 
and who they report to the superintendent or his officers so that they 
can be taken from the docks and removed. 

In addition to this, city detectives frequently visit the docks and 
look over the employees with a view to seeing whether there are 
any questionable characters there, and if there are they notify us 
so that 'we can look out for them and watch them. We also have 
our own men furnished with a description of known water-front 
thieves and have them periodically look over the pictures in the 
rogues' gallery for the known bad actors, as we call them. We also 
have our police department keep in close touch with the railroad 
police department superintendents and with the different branches 
of the city department, and also confer from time to time with the 
different city police departments as to any known conditions around 
the water fronts, in order to try to keep in touch with them to find out 
where they are and what they are doing. 

In case of the discovery of theft the guilty parties are arrested 
and prosecuted. We do not pass over any theft on accoimt of influ- 
ence being brought to bear or for any reason whatever; in other 
words, if a man is caught stealing he is arrested and prosecuted. 

Mr. Campbell. What success do you have in that connection ? 

Mr. Hanlin. We have had very good success. In every arrest 
made we have gotten a conviction and, out of all the arrests and con- 
victions we have had, to my knowledge, four suspended sentences. 
In the other cases they have either been fined or sent to the workliouse. 

Mr. C'ampbell. In what class of your labor have you found most of 
the thefts to have been committed ? 

Mr. Hanlin. I do not think by any one particular class. Taking* 
it by the number of men employed, stevedores, truck drivers, truck- 
men on the docks, that is, outside truckmen over whom we have no 
control — taking them all in, I would say, according to the number 
of men employed of each class on the docks it will run pretty close 
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to even. It seems to have been a practice in the last few years to 
accuse the stevedores of everything that was stolen; but we do not 
find that to be the case. We find it is pretty evenly divided. Of 
course, among the stevedores there are pretty bad actors that will 
work in from time to time, just the same as in any other class of 
men. When we find them, they are sent off of the docks and we get 
rid of them. Taken as a whole, I think the arrests will even up 
pretty well among all classes, including the railroad lighter captains, 
the different class of railroad employees that come to the docks, truck 
drivers, truckmen, and general stevedore labor, and so on. I do not 
think you can accuse any one particular class of being any worse than 
the other in cases of stealing. 

The small pilferage we watch very closely, and if any suspicion 
attaches to a party which appears to be well founded, and even in 
cases where we can not get sufficient on them to make arrests, we ask 
the party in charge of the particular department to keep them off 
the docks so that we won't have to take any chances on them. 

So far as arrests are concerned, during the year 1920 we made ap- 
proximately 45 to 50 arrests, in all of which we secured convictions. 
During the year 1921 to date, we have made, to the best of my recol- 
lection, two arrests, indicating that the conditions are much better 
now and that there is a much better class of men working around the 
docks and around the water front than there were a year ago. 

Mr. Campbell. Have you the opportunity to make a better selec- 
tion of vour men to-day than you had before ? 

Mr. Hanlin. Yes ; I think we can make a very much better se- ^ 
lection. T think the same applie§^ to the railroa&s and others, on 
account of the dropping off in business and picking up new labor 
from many different sources, and by employing men who have been 
trained. The railroad companies have better men; the old men 
who went to war were taken back into the service, men who were 
trained and tried in a particular service. We have found that true, 
particularly in the railroad companies, and now their men are 
mostly what are called "old-timers." The same thing is true 
around the water front; we got rid of a lot of fellows who only 
cared to work when wages were high and they could make big 
money and picked up as side money what they could get otherwise. 

Mr. Edmonds. Have the arrests become any less this year? 

Mr. Hanun. Yes, sir. Last year we had between 45 and 50 ; and. 
to the best of my recollection, to date this year we have had only 2. 

Mr. Hardy. Does this pilfering apply to the foreign vessels enter- 
ing and departing from our ports as much as it does in the case of 
our domestic vessels? 

Mr. Hanlin. I could not answer that personalljr, but from the 
information I have received I think it does. That is the impression 
I have from general conversation. 

Mr. Hardy. Do the foreign vessels limit their liability the same 
as the American vessels do? 

Mr. Hanltn. I am not qualified to answer on that; I do not 
handle that end of the business. I handle the physical operation 
of the piers and the loading and discharging. 

Mr. JEdmonds. I think, Mr. Hardy, from what was testified here 
yesterday, that the bills of lading of the foreign lines plying out 
of New York, probably under a conference agreement, carry the 



282 THEFT, ETC., OF EXPORT AND IMPORT SHIPMENTS, 

same liability limitations as the American bills of lading, ^y 
have not copies of all of them, but we have a lot of the bills of lading 
here and they look that way. 

Mr. Hardt. The reason I ask is simply this : If we are going to 
build up a merchant marine we must give the American shipper 
just as much facilities in the American ship as he can get by the 
foreign ship. If you do not he will ship by the foreign ship. 

Mr. Edmonds. There is probably a conference agreement on the 
limitation of liability. 

Mr. HicKOx. No, sir; you are in error about that. It has been so 
longer than I have any recollection. 

Mr. Edmonds. Did not your railroad friend make the bill of lad- 
ing that I asked about yesterday ? 

Mr. HioKOx. No: it was used before his day. 

Mr. CampbeiiL. Proceed with your statement, Mr. Hanlin. 

Mr. Hanun. As a matter of information for the committee, our 
police pay roll of this particular company that I represent from 
August 1, last year, to July 1, of this year, for 11 months, which takes 
in the consolidated companies, has amounted to $184,000, which we 
have paid for the protection of cargo. That is the pay roll alone. 
Outside of that there were, of course, some incidental expenses that 
went for prosecutions and other miscellaneous matters. 

Mr. LoiNES. That is for watchmen largely, is it not ? 

Mr. Hanun. Yes, sir; watchmen. We call them policemen; they 
are watchmen and policemen. 

As to the handling of cargo 

Mr. KiRKPATRiCK. Before you get to that — how are these guards 
armed? . 

Mr. Hanlin. A portion of them are armed with guns ; that is, we 
have a certain number on each tour on each pier that are equipped 
with guns and niglit sticks. Others are not armed, except with the 
stick. In other words, we do not feel it is necessary to arm all of 
them, but we keep a few on each tour of duty armed and all the 
head men, the roundsmen, and lieutenants — the armed men — ^have 
city police authority. 

Mr. KiRKPATRiCK. Are they there night and day ? 

Mr. Hanun. They are there 24 hours a day. 

Mr. KiRKPATRiCK. How are they divided into watches? 

Mr. Hanun. They are divided into three watches of eight hours 
each, and the docks are stationed oflf. In other words, take a pier 
1,000 feet long, we establish so many posts on the pier, and men are 
assigned to those posts. During the working hours, say, from 7 to 5, 
we will have a greater number of men on duty than we have after 
5 o'clock in the afternoon, on account of the larger number of 
people passing to and from the docks, when there are the truckmen 
that have to be taken care of. Then, when the docks close at night, the 
doors are closed and then we have a less number of men, because they 
are not interfered with and can keep a better watch of the cargo. 
At night the doors are all closed and locked, except the fire doors, 
and the fire doors are guarded. The other doors are locked from the 
inside and can not be opened from the outside, and the fire doors 
are guarded, so that anybody passing in and out can be watched. 

In addition to that, any person leaving the pier, either day or 
night, including the workmen coming on the pier after they are 
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through work, are looked over by policemen stationed at the gates 
to see that they are not carrying anything out that does not belong 
to them. Policemen are stationed on each side of the door as the 
men go out, an officer or two officers on each side of the door, and 
they look the men over as they file out to see that they are not 
carrying any packages. The customhouse guards, as a rule, line up 
with our police officers and help to make the inspection. 

In receiving cargo, I will treat first of the special cargo, which is 
cargo more liable to pilferage than ordinary general cargo. 

Mr. Edmonds. By "cargo coming in" you mean that is the cargo 
you are receiving from foreign ports? 

Mr. Hanlin. No, sir; by receiving cargo I mean cargo for outward 
shipment. We call "outward" receiving and "inward" delivery. 
In receiving cargo, anything of a special nature, that is more liable 
to pilferage, such as valuable cargo, is checked from the trucks by a 
checking clerk or tallyman and turned over to an officer, who is called 
a special cargo man. The piers are equipped with lockers and the 
special valuable cargo is put in these lockers along the pier by the 
officer who signs for it. 

Mr. Campbell. What do you include in special cargo — hosiery? 

Mr. Hanlin. Say, for instance, silk hosiery, lace, furs, silverware, 
lead pencils 

Mr. KiRKPATRicK. Shoes? 

Mr. Hanlin. Shoes — anything that is particularly susceptible to 
pilferage. That is placed under guard in these special lockers and 
the man in charge of it is held responsible for it. He is responsible 
for it until he delivers it to the ship or to the receiving clerk for 
the ship and takes his receipt for it. In case we have a valuable 
cargo, such as pig tin or pig lead, which we can not get in the special- 
cargo locker on account oi it being so bulky and weighty that the 
piers would not stand it, that is checked by the police officer, who 
signs a receipt for the number of pieces. When that is taken out of 
his care he is given a receipt for the number of pieces taken out each 
time any of it is taken out, and when he is relieved by the next man 
they sign to each other for it all the way through until the cargo 
is finally dispatched. That cargo, after being taken from the special 
cargo locker, is transferred to the ship and is checked to the chief 
officer of the ship, who signs a receipt to the dock department for the 
special cargo. In delivering it on the other side he takes a receipt 
from the dock department or whoever takes responsibility for it on 
the other side. 

Mr. KiRKPATRiCK. Is that special cargo stowed in a particular 
section of the ship ? 

Mr. Hanlin. Special cargo, valuable cargo, is stowed, as far as 
possible, in special lockers on the ship. At times, however, we have 
more of what we call special cargo than can be stowed in the lockers. 
In that case we figure on placing it somewhere in some particular 
place in the ship under the charge of the chief officer, who designates 
the place, and other cargo that is not so susceptible to pilferage is 
piled around it so that it is covered over with other cargo in order to 
prevent any person from getting in there and opening the boxes 
and getting away with it. In other words, if we get more than we 
can get in the lockers it is protected by being piled around with other 
ordinary general cargo. 
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The precautions Avhich I have enumerated apply to the handling- 
of special cargo both inward and outward. 

In the case of the other general cargo, which is not considered^ 
as particularly valuable, in the case of the receiving cargo, it, is 
placed on the docks in charge of watchmen — that is, one watchman 
may have a certain section of that ; he may have a himdred different 
packages representing 100 small shipments. We do not take a receipt 
from him for that, because there is so much of it, but it is placed 
there in his care, and he keeps patrolling backward and forward, 
watching it during the time it is on the dock, so that it is not given 
the same protection as to the inclusion of a receipt as special valuable 
cargo. 

On the inland cargo, coming from the other side, the same pro- 
cedure is followed out. The chief officer signs for it at the other side, 
and on arrival at New York he turns it over to the dock department, 
who give him a receipt for it. It is checked out of the ship and 
the dock department receipts for it, they in turn placing it in a 
special-cargo locker and placing an officer in charge of it, who has 
charge of that particular locker. It remains in his charge until 
the delivery is made to the consignee, when he is relieved of his 
responsibility, of course, by the receipt of the delivery clerk, who 
in, turn takes a receipt from the consignee's driver or whoever takes 
delivery. 

The inland cargo from the ships, the general cargo, is handled the 
same as the outward general cargo ; a watchman is placed in charge 
of it from the time it comes on to the dock until "it leaves the dock. 
The cargo being delivered to the consignee's trucks is checked on to 
the trucks by a tally clerk and a receipt is taken for it. 

Mr. KiRKPATRiCK. From whom? 

Mr. Hanlin. From the driver or whoever is authorized to sign 
for the consignee. That truck is again stopped at the gate to the 
pier, where it leaves the pier, and is rechecked by a representative 
of the police department against the number of packages the truck 
is supposed to have oii. In other words, the tally clerk .or dock 
man gives the policeman at the gate a sheet showing the number 
of packages this truck is supposed to have on it, and that is checked 
at the gate by a representative of the police department to see that 
the truckman has not picked up an extra package on the way up 
the dock. 

Mr. Edmonds. Who checks the condition of them ? 

Mr. Hanun. That is done by the tally clerk. 

Mr. Edmonds. Does he note that on his check? 

Mr. Hanun. Yes, sir. And the police representative also notes 
the condition of the packages and makes a report to his superin- 
tendent, a cop37^ of which goes to the claim department, showing the 
condition of the packages delivered in case anything goes wrong. 

Mr. Edmonds. Let me ask you : Do you deliver to the consignee, or 
is that done by his own teamster? 

Mr. Hanlin. We do not make delivery to the consignee. That is 
handled by his own teamster or some contract truckman. 

Mr. Edmonds. You do not have any arrangement with a subsidiary 
company for that? 

Mr. Hanlin. No, sir; we are through with the cargo when it is 
loaded on the truck at the dock. In other words, we are through 
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"with it when the truck comes, because the consignee has his own 
drivers or outside truckers load it on the trjick for him, and we take 
a receipt for it when it is loaded on the truck. 

Mr. Campbell. If you have noted any damage to the packages, 
is that fact noted on the receipt which you take from the truckman? 

Mr. Hanlin. If there are any defects noted in the packages, the 
truckman may make a notation on his receipt to show it. 

Mr. Campbell. Does he receive a copy of that receipt for de- 
livery to his employer? 

Mr. Hanlin. Yes, He would receive a copy, so that he would 
know what the notations were. 

Mr, Edmonds. Suppose it is the case of an oil stain ? 

Mr. Hanlin. In the case of an oil stain, Avhere the carofo is likely 
to be damaged, as it is very likely to be, mention is made of that. 
In other words, an oil stain made on a box, which may prove the 
subject of damage, is indicated by the truckman making a notation 
of that fact. 

Mr. Campbell. Have you during the past few years, during the 
war and since, been able to control the employment of truckers and 
truck loaders? 

Mr. Hanlin. No ; not of the truckers and truck loaders. In fact, 
you had not a great deal of control over any particular class of 
labor during the war. 

Mr. Campbell. In whose employ have the truck loaders been ? 

Mr. Hanlin. The truck loaders are what we call public loaders. 
They make an agreement with the different shippers and consignees 
for the loading of their trucks; that is, they have regular estab- 
lished rates. It is simply an outside proposition. 

Mr. Hardt. Suppose you have a careless truckman receiving 
goods for the consignee and the goods were damaged but no note 
made of the damage in the receipt of the papers that are given to 
him, and he fails to note it, and signs for them, and takes them in 
that shape without any memorandum showing the damage. Is not 
the ship company by that neglect rather freed from any claim for 
damages? 

Mr. Hanlin. I could not answer that question. " I do not know 
just how the claim department would handle that. I rather think 
I am not qualified to answer that particular question. 

Mr. Hardt. So far as the shipper i& concerned, the necessity of 
those notations is a very essential thing, is it not? 

Mr. Hanlin. Yes ; it is. 

Mr. Hardt. Because if your ship company can get by with a clear 
receipt and without any note of the truck loader, who is the agent 
of the consignee, they have avoided any liability? 

Mr. Hanlin. Yes; that may be. I do not know just how that 
would be handled, as that has not come to my notice. 

Mr. Hardt. Suppose there should be a package with part of it 
taken out, broken and gone, which might subject your ship company 
to a claim for loss, but there was no note made of that damaged con- 
dition of the package or that loss in any of the papers until it got 
onto the wagon of the truckman and he discovers it, perhaps, when 
ho is on his way to his employer, the consignee; you have a clear 
case of loss when the consignee loads it, but wiere is no evidence fix- 
ing any liability on the ship company, is there? 




E 



286 THEFT, ETC., OF EXPORT AND IMPORT SHIPMENTS. 

Mr. Hanlin. As I say, I am not qualified to answer how that 
would be handled. 

Mr. Laws. Suppose th^re was an odor from a package of woolens 
from fish oil, for instance, and probably the truclnnan is an illiterate 
man ; that would not be noted, would it, an odor in the event of wool 
beinff stowed in a compartment with fish oil ? The truckman would 
not know anything about whether that was a proper odor or not, 
and that would not be noted on the receipt, would it? 

Mr. Hanlin. I do not know whether the truckman would know 
or not. 

Mr. Laws. The chances are he would not know anything about it, 
aren't they ? 

Mr. Hanlin. I do not know. It would depend on whether he was 
accustomed to handling that particular class of goods and on what 
instructions he had from his employers. You will find those fellows, 
as a rule, are pretty careful. 

Mr. Laws. If it was not noted there would be no way of knowing 
it until the consignee got the goods and found the fish oil odor, 
would there ? 

Mr. Hanlin. If there was not any notation ? 

Mr. Laws. Yes. 

Mr. Hanlin. No. 

Mr. Laws. Suppose it was something covered with burlap and the 

ackage contained something which had been damaged by water, 
ut the burlap had dried out, as it does in many instances: Would 
there be any notation of that? 

Mr. Hanlin. I do not suppose there would if it was not notice- 
able. 

In addition to the checking of the trucks, in order to avoid und^ 
sirable characters from getting on the piers we require aU parties 
to have a pass to go onto the j)ier. In other words, to avoid strangers 
getting on who have no business there and are likely to interfere 
with the cargo, we require all parties to have a pass from a company 
officer — some of the officials of the traffic department — identifying 
the parties who go on the pier. Also, in loading cargo and discharg- 
ing, we place watchmen in each hatch where cargo is subject to pil- 
ferage to watch the loading and discharging and to make a note of 
any pilfering or damage that occurs to the cargo. That practice i& 
carried out on all cargo that may be subject to pilferage. Of course, 
on the bulk cargo, which is not subject to pilierage, we would not 
do that. 

We have an arrangement also on our ships, both loading and dis- 
charging, that the hatches are inspected by the chief officer of the 
ship or one of his subordinate officers, and also by a representative 
of the police department, immediately the hatches are opened on a 
discharging fehip and the last thing before they are closed on the load- 
ing ship, and the two of them certify to the condition of the cargo. 
That is for the purpose of locating the responsibility in case the 
cargo should arrive at the next port in a damaged condition. We 
have found that has had a very good effect and has placed the 
responsibility directly on the ship's officers for the protection of its 
cargo during the trip. 

As far as losses are concerned, one thing that should be taken into 
consideration is the opportunity for losses from lighters prior to 
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delivery, after leaving the railroads and prior to delivery to the 
steamship company where concealed losses may occur. A lighter 
would perhaps be around the harbor from 24 to 36 hours from the 
time the cargo is discharged from the railroad until its arrival at 
the steamship pier. Considerable occi^rs in that time. The lighter 
may be left entirely unprotected by the lighter captain, giving the 
opportunity for substitution there that comes in as a concealed loss. 

In discussing that matter with a representative of one of the rail- 
roads a few days ago, he told me they had had two cases in the last 
30 days where the lighter which was tied up to some dock at the 
port of New York during the night had been taken away during 
the night and returned before the next day. His impression was 
that those lighters were used at night for the removal of cargo from 
lighters in the harbor or for contraband service; but it shows the 
opportunity there is for pilfering and to get away with the cargo 
from the time it leaves the railroad until it is delivered to the steam- 
ship company. 

Mr. "Campbell. Are those lighters at all in the custody and control 
of the steamship companies? 

Mr. Hanlin. JS^o, sir; they are not undet our control. 

Mr. Campbell. Whose lighters are they as a rule ; city lighters ? 

Mr. Hanun. They belong to the railroads or to a private lighter- 
age company; but the larger portion of our cargo is delivered by 
railroad lighters. 

Mr. Campbell. In what other way do these thefts occur ? 

Mr. Hanun. Well, quite a number occur through trucks loaded 
with cargo being left at stables or in lots during the night. Ship- 
ment is made during the day, but on account of not getting away 
from the warehouse in time to make delivery, the truck will be tied 
up perhaps at a stable during the night and delivery made the fol- 
lowing day. I recall one particular case of a truck coming to one of 
our piers that was supposed to have a shipment, I think of woolens 
or stockings, or something of that kind — I do not recall the particular 
cargo — and as the truckman brought it in we noticea something did 
not look just right. We opened it up and found the contents had 
been removed and the box filled up with stable refuse, indicating 
that the goods had been taken out during the night and the refuse 
put in the box instead. 

We had another case of the delivery of a number of cases of 
whisky. They were in bond and when discharging from the truck 
one of our receiving clerks noticed they were apparently light. An 
examination was made by the customs officer and the shippers and 
we found the cases partially filled with empty seltzer bottles, news- 
papers, and articles of that kind. The whisky bottles had been taken 
out and other articles substituted. 

We had another case of a shipment of gloves that came from Ger- 
many. After the consignee received the goods he wrote us there 
were no gloves in it. We had an investigation made and found the 
cases had been emptied of their original contents and filled with elec- 
tric insulators and newspapers, and the investigation disclosed those 
insulators were not made in the United States, but were a German 
product — showing they had been substituted on the other side before 
they got to the steamship pier at all. 
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Mr. Campbell. Where do your lines operate? 

Mr. Hanlin. They operate from New York to Hamburg and to 
the Dutch East Indies, and also from Baltimore and Philadelphia to 
Hamburg. 

Mr. Campbell. Do they run intercoastal ? 

Mr. Hanlin. Yes, sir; they run intercoastal to the west coast of 
the United States. 

Mr. Campbell. You are the successor to the old American-Ha- 
waiian Steamship Line ? 

Mr. Hanlin. successor to the American-Hawaiian Line; yes, sir. 

Mr. Campbell. In those ports where your steamers call, how is the 
cargo delivered at the ports; when does your liability terminate? 

Mr. Hanlin. At some of the ports it is on placing' the cargo on the 
dock ; at other ports it is on delivery to the consignee. It depends on 
the practice of the port. 

Mr. Campbell. Is there anything you do not do for the safeguard- 
ing qi this cargo that you could do ? 

Mr. Hanlin. We have figured on everything we could to in every 
way give protection to the cargo, and our dock people and our police 
department are all impressed with the importance of watching it 
carefully to prevent pilfering, not alone because of the question of 
claims, but also because of the bad name it gives the company. 

Mr. Campbell. From what sources do you obtain your labor supply 
for all classes of your labor? 

Mr. Hanlin. 1 do not just understand what you mean. 

Mr. Campbell. I may say to the committee 1 am asking that ques- 
tion with this thing in mind, that the class of labor that these com- 
panies employ, whether engaged in this trade he is in or in the Cuban 
trade, so far as Xew York is concerned, all comes from the same 
source. Is that right ? 

Mr. Hanlin. It all comes from the same source. 

Mr. Campbell. The chairman was not here last night when I 
called attention to the difference in thefts in the South American and 
the Cuban trades as comj^ared with the European trade, as evidenced 
by the insurance rates. It seems to be conclusively proved that the 
great bulk of these thefts are not to be charged to the American 
laborers, but is due to the condition that exists in various South 
American countries. 

Mr. Hanlin. It all comes from the same source. 

Mr. Kirkpatrick. Your testimony and that of Mr. Imlay estab- 
lishes the fact that there are at least two lines that take very thorough 
care of the cargoes. What can you say about the precautions and 
care taken bv other lines that have come within your own notice? 

Mr. Hanlin. The lines that have come within my notice, as far as 
I know, take practically the same precautions. 

Mr. Kirkpatrick. Do you know of any that take a lesser degree of 
care ? 

Mr. Hanlin. Xo : I can not say that I do, because there are very 
few of the lines that I have discussed the thing with. 

Mr. Kirkpatrick. Do you know of a number of others that do take 
the same precautions ? 

Mr. Hanlin. I know of some others; yes. 
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Mr. KiRKPATRicK. You do not know of any that are more careless 
than you are? 

Mr. Hanlin. More careless ? [Laughter.] 

Mr. KiRKPATRicK. Yes. 

Mr. Hanlin. That is a hard question to answer. 

Mr. KiRKPATRicK. Or less caVeful ; I will put it that way. ^ 

Mr. Hanun. I do not know enough about their details to pass on 
ttiat. 

Mr. KiRKPATRicK. You do not know of any lines that are less care- 
ful of their goods than you are, do you ? 

Mr. Hanlin. I can not say that I do, because I am not familiar 
with their details of operation. 

• Mr. Laws. What results have you gotten from this care in the 
way of reducing pilferage losses? 

Mr. Hanlin. We have gotten good results. 

Mr. Laws. Do you make any additional charge in the freight rate 
for giving the shippers this additional care ? 

Mr. Hanlin. That is a matter that would have to be answered by 
the traffic man. Our operations are divided between the physical 
handling of the cargo and traffic. Our people know there are cer- 
tain classes of cargo, which they use special care on, which are sub- 
ject to pilferage. Whether they get additional rates on that I am 
not qualified to answer. 

Mr. Laws. But as a result of the care you take, you get good 
results, and the pilferage losses are reduced very materially, are 
they not? 

Mr. Hanlin. We feel they are. We feel if we did not take the 

Precautions we do to-day that our losses would be very much greater, 
t is not a new thing ; ever since we have been operating it has been 
handled in the same way. 

Mr. Laws. Are you willing to pass on the question as to whether 
or not your line would be willing to have a bill of lading issued 
omitting the exemptions from liability and as to the amount of 
liability, and from all these other exemptions, for a proper rate of 
freight, of course? 

1&. Hanlin. That would not come under my department. 

Mr. Laws. That would not come under your department? 

Mr. Hanlin. I would have nothing to do with the freight rate. 

Mr. Laws. You would not want to pass on that? 

Mr. Hanlin. I would not ; it is entirely out of my department. 

Mr. Laws. As to these other lines, as regards the precautions 
taken, you would not undertake to say what lines they were or what 
precautions were taken on any other lines? 

Mr. Hanun. I would not be competent to say as to that, because 
I do not know anything about the details except from general dis- 
cussion. They may do things which we do not do and we may do 
things which they do not do ; I do not know. 

Mr. Laws. Thank you very much, sir. 

Mr. Lehlbach. The committee would now be very glad to hear 
from CoDMnissioner O'Connor, a member of the Shipping Board, on 
the subject of these losses. 

e0683— 21 19 
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STATEMENT OF HON. T. V. O'CONNOB, C0MMI8SIONEE, TTNITES 

STATES SHIPPINa BOABB. 

Commissioner O'Connor. There are a few things I would like to 
ask the steamship men. Should not there be some law passed, when 
you are passing this bill, to make the truck delivering companies 
responsible from the time they get the goods on board of the truck 
until they deliver to the ship? 

Mr. Campbell. Congress has the power under the Constitution to 
legislate with respect to interstate and foreign shipments. My judg- 
ment would be that would be one thing in the case of foreign ship- 
ments on which Congi*ess can legislate to advantage. 

Commissioner O'Connor. I found in my experience on the water 
front there is a great deal of stealing done on the truck from the 
time it is put on the truck, at the delivery point, until it gets to the 
steamship. 

Mr. Campbell. We find so, too. 

Commissioner O'Connor. And many times you have taken empty 
boxes across, as this gentleman has said, filled with almost anything 
vou can think of and with the original contents gone. If that can be 
brought about, I think it will make a big difference in the stealing. 

Mr. Campbell. I think it would be a very great opportunity myself 
for Congress to put upon the books criminal statutes which will cure 
this situation very materially. 

Commissioner O'Connor. This gentleman just mentioned the con- 
victions he had. I maintain where they get convictions that a sen- 
tence of 10 days or 20 days is not sufficient to cover the crime com- 
mitted; that it ought to come under the United States law with a 
maximum sentence, and if a few of them got a good, heavy sentence, 
a very stiflf sentence, a lot of it would be stopped. 

Then, the next thing is to get the " fence " that is handling this 
stuflf at the water front. They are the people who are responsible 
for a big part of the thing. They take those goods from the man at 
little or no cost and get rid of them for big money. If there is any 
"'^^ty you can make that a misdemeanor or something, and make it 
jnprofitable for the man buying those goods and make him amenable 
to the law, you would accomplish something. There is not 1 in 
20 at the present time that has anything done with him. It gets to a 
certain point and all the lawyers and attorneys you have got can not 
get beyond that point; and if you can make the fence amenable to 
the law in the same way, I think it will be a big thing. 

Mr. Campbell. Congress can do it, and you are getting at the 
remedy for the first time before this committee. 

Commissioner O'Connor. I am not getting at it. I think the 
American Line and many of the lines will tell you I outlined a plan 
and told them to get ex-policemen and ex-firemen on their pay rolls 
to watch those things years ago. My reason for that, for getting that 
class of men, was that we would have a class of men who were re- 
sponsible to the city for their pensions and they were going to see 
that those pensions were safeguarded and would carry out their 
duty. I know of many cases where they have robbed 30 boxes of 
sugar and taken them off the pier in one night, and where $30,000 
of furs were taken off the pier in one night : and it could not be done 
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without the cooperation of somebody that had charge of the pier. 
I do not think there is any question about that. They could not have 
carried away 30 boxes of sugar in one night without somebody on 
the pier cooperating with them, and if the companies would employ 
the right personnel, that is one of the biggest things, and these com- 
panies have not been employing the right personnel in watching their 
js^oods. 

Mr. Campbell. Have you any criticism to make of the United 
American Line? 

Commissioner O'Connor. No; and no criticism to make of the 
Ward Line and the Italian Line. They have all followed that 
policy. 

Mr. Lehlbach. Those persons on the pier who necessarily must 
connive with the men removing the goods in large quantities, such 
as you have stated — 30 boxes of sugar, etc. — are employees of the 
steamship companies? 

Commissioner O'Connor. They must be. They could never get 
away with it if they were not in connivance with them. 

Mr. Lehlbach. And pilferage from the piers to any extensive de- 
gree could not be done without the connivance of the steamship com- 
pany's employees ? 

Commissioner O'Connor. Without the connivance of some of them. 
Some of them in charge let the stuff get away and forget about it. 
If the steamship companies would follow that thing up in their per- 
sonnel and try to get this Congress to enact a law to hold the truck 
companies responsible for the stuff, I think that a great deal would 
be done to overcome a lot of this stealing. Ninety-eight per cent of 
the men working for the steamship companies do not want this stuff 
to go out. I can say to you we have had several strikes in the port of 
Buffalo or the port of New York in the last year, where the men 
simply refused to go to work and would not give you a reason except 
they would tell you they were " not going to work with this man." 
Have not some of your steamship companies had that happen,' where 
the men have taken the position they absolutely are "not going to 
work with that man," and would not tell you why, but you got rid 
of that man and he was the fellow who had been doing the stealing 
alt bought you could not get anything on him ? 

Mr. Hanlin. We have had cases where we were sufficiently certain 
to make the man not desired. 

Commissioner O'Connor. There are a good many companies that 
have had that happen. That has been the agitation that has kept 
going on with the organization officers for a number of years, be- 
cause it was making thieves out of 24 men where only one man would 
be doing the stealing. 

Mr. Lehlbach. Will you state for the record what connection you 
have had with labor in the past, in dealing with the steamship com- 
panies ? 

Commissioner O'Connor. In what way. 

Mr. Lehlbach. Were you the president of any labor organization 
dealing with steamship companies? 

Commissioner O'Connor. I was president of the International 
Longshoremen's TTnion, and I want to say I worked in harmony witt 
almost every steamship company in the country. 
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Mr. Edmonds. Is the International Longshoremen's Union strictly 
an American organization, or do you take in any foreign organiza- 
tions ? 

Commissioner O'Connor. It takes in Canada and our possessions. 

Mr. Edmonds. Canada, the United States, and our possessions? 

Commissioner O'Connor. Yes. 

Mr. KiRKPATRicK. Do you know whether or not other companies 
follow the precautions that these men have testified to, but who are 
not up to their standard ? 

Commissioner O'Connor. I know of a company that came to me 
one day and wanted to know what to do. They had lost a lot of 
goods. I said, "Who have you watching your goods?" They said, 
" We have a certain detective agency watching them." I said, "Watch 
the men working for that company," and the next day they got three 
of the detectives. 

They have not done that to the same extent with some of the smaller 
companies we have had operating in the last two or three years. The 
big companies have done everj^thing they could to overcome this. 
This gentleman expressed it correctly when he told you they had not 
been able to select their men since the war. When you figure that 
during the war we lost 38,000 of our men to go a<?ross the seas, and 
had to pick up button sewers and everything else to fill in on the piers, 
you can get some idea of that. But the men now are getting back and 
I think you will find the situation a great deal better in the future. 
But whatever you do, if you can do it, make the law so strict that it 
means a good stiff sentence every time they get caught and send them 
to the United States court. There is no use sending them to the city 
courts, because 99 out of every 100 are turned loose. I can cite you 
one instance of the Bush Terminals where they caught a man going 
out. I suppose he must have had 150 pounds of property stretched 
around his body. He fell down with the property and could not get 
up with the load. [Laughter.] They took him into the police court 
of the city of Brooklyn and the judge there, after several weeks' de- 
lay, decided the man had not taken anything oflF the company's prop- 
erty — ^that he had not got off their property with it — and discharged 
him. fLaughter.] 

Mr. Laws. Somebody had seen the judge in the meantime? 

Commissioner O'Connor. Somebody had seen the judge in the mean- 
time; there is no question about that. Every man who is arrested, 
they have all kinds of power and influence with the city judges, and 
if you can get this into the United States court you will make a lot 
of thieves you have now know they are going to get soaked and they 
will quit it. 

Mr. Laws. I do not believe you would be able to do that in the 
case of a local shipment, but you might possibly do it in the case 
of an interstate shipment. You might make a Federal statute in 
the case of an interstate shipment, but in the case of a local shipment, 
where it would be a local crime, it would probably have to f aU in the 
local criminal court. 

Commissioner O'Connor. Is it not all interstate shipment; does it 
not all come from some other State into New York or is intended for 
interstate shipment from New York, and the minute the stuff manu- 
factured in New York gets on the truck to go to the pier is it not 
part of an interstate shipment? 
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Mr. Laws. That is interstate. In the case of interstate shipments 
you can do it. 

Mr. Campbeuu And foreign, also. 

Mr. Laws. Yes ; foreign, also. 

Mr. Lehlbach. Can not the Federal statutes make the theft of 
property from interstate commerce, from the possession of the car- 
rier, a Federal crime? 

Commissioner O'Connor. They do it on the railroads. 

Mr. Laws. I do not know enough about criminal law to say ; I am 
really not uj) on that. 

Mr. Lehlbach. I happen to know as a fact that is so. 

Commissioner O'Connor. That has been done on the railroads and 
it has made a great deal of difference. They get four or five years for 
the crime instead of 10 days. 

Mr. Edmonds. If that is true of our interstate-commerce jurisdic- 
tion, why should not these cases be brought in the United States 
court ? 

Mr. Lehlbach. There is no statute making it a Federal crime as 
vet. 

Mr. Edmonds. There must be in connection with the railroads. 

Mr. Lehlbach. There is ; and they bring those cases in the Federal 
courts with regard to the breaking into freight cars. 

Mr. Edmonds. Why did they not bring that case of stealing at the 
Bush Terminal in the United States court? 

Mr. Lehlbach. Because the act does not cover that. 

Mr. Campbell. That would probably be because the men have 
gotten into cars of interstate and foreign commerce, which was a 
crime that act fitted. Moreover, as testified by Mr. Imlay last night, 
they have had in our port United States district attorneys up there 
who have required absolute proof before they will submit their cases 
to the grand jury — proof which it was impossible to produce. An- 
other thing which exists in the situation which is coming before 
Congress is that the United States district courts of New York are 
way, way behind in their work. The Government alone has pend- 
ing in the district court of New York over a thousand admiralty 
cases awaiting trial. You could not bring a case to trial within a 
year to a year and a half or two years to-day in New York, and they 
are down here to Congress begging for the appointment of two more 
judges and can not get them. 

Mr. Edmonds. Bring your stuff over to Philadelphia and we will 
give you justice. 

Mr. Laws. We are way behind in Philadelphia, too. 

Mr. Edmonds. Sh ! Sh ! Don't tell them that ; you want to praise 
Philadelphia. [Laughter.] 

Mr. Laws. You want more judges there. 

Mr. Campbell. Is not my statement true, Mr. Laws, as to the con- 
ditions? 

Mr. Laws. Absolutely ; and we want more judges in Philadelphia ; 
we can not get our cases tried in Philadelphia to-day. 

Mr. Hanltn. In addition to the precautions we take, we also 
have an arrangement under which we pay a bonus to the members 
of our police force in the case of convictions for pilferage. In other 
words, it is just a small bonus to make them more active and keep 
them a little more alert, if possible. 
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• Mr. Edmonds. I can see now why you got convictions and the Ward 
Line did not. 

Mr. Hanlin. It is our own police force; not the city police force. 

Mr. Edmonds. They have their own police force, too. 

Mr. Campbell. Now, Mr. Chairman, you have rather deterred me 
from putting on any more witnesses by suggesting I am taking too 
much time, and I do not know what to do. I want to lay the facts 
before you and I can not do it except by calling witnesses. 

Mr. Lehlbach. Proceed. Who will you call next ? 

Mr, Campbell. I would like to hear from Mr. Guilford, of the 
International Mercantile Marine Co. 

STATEMENT OF ME. B. S. OUILFOBB, NEW YOBK, N. Y., MANAOEB 
OF THE WESTBOTIND FBEIOHT AND CLAIMS DEFABTMENT, 
INTEBNATIONAL MEBCANTILE MABINE CO. 

Mr. Guilford. I am manager of the westbound freight and claims 
department of the International Mercantile Marine Co. 

Mr. Chairman and gentlemen of the committee, I think that the 
operations in, regard to the watching of cargo on the dock have been 
very fully explained by Mr. Imlay and by the representative of the 
United American Line, and our system is very similar, except that we 
employ a detective agency rather than handling our own m«i. I think 
the result is auite as good, however, and we have full supervision of all 
the men working on the piers. The conditions have greatly improved 
during 1921, as compared with the previous years, and we feel that 
the enormous pilferages which did occur during the period from 1914 
up to 1920 were due entirely to abnormal conditions, to labor troubles 
and strikes, and that from now on we can hope for great improvement. 

During the year 1920, our cost for watching cargo on the piers, 
both the piers we operate in the Chelsea district, amounted to ap- 
proximately $440,000, and that is a very heavy tax on our operating 
expenses. It figures up between 50 cents and $1 a ton to watch and 
tally our cargo, and that, of course, is greatly in excess of the cost 
in prewar years. 

Special cargo is handled very much the same as described by the 
Ward Line and by the United American Line, and we have recently 
been able to get better cooperation on the part of ships' officers, due 
also to labor conditions, and all in all we feel that we are doing every- 
thing that we can to prevent pilferages. 

We have not very complete statistics regarding claims paid, but 
I do think that on the Liverpool or eastbound traffic the claims for 
1920 as compared with the claims for 1913 and 1914 were about 500 
per cent in excess of the claims for the previous period. For 1921 I 
am quite sure they are going to be very much less because I see con- 
tinual reports of the out turns of cargoes, and can by that measure 
determine that we can not expect such serious results as we had dur- 
ing abnormal times. 

I do not think you wish to have me describe in detail and take up 
the time of the committee as to the methods on the pier, as they are 
very similar to those adopted by the other companies. 

Mr. Lehlbach. Your testimony would be that the same procedure 
and the same methods of safeguarding are pursued, as outlined by 
Mr. Imlay? 
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Mr. Guilford. Mr. Imlay or any representative of any other 
American line. I would not want to make any comparison between 
them. I think we are all after the same end and that we are doing 
everything humanly possible. I do not think that by pa3^ing out any 
more money we would accomplish any better results. 

Mr. LehLragh. Can you teU the committee to what extent the other 
companies, with the exception of those whose representatives have 
testified here, adopt similar safeguards, police precautions, and watch 
precautions? 

Mr. GmLFORD. We made a canvass of the various lines to determine 
if we were in any way lax or if they had any better methods than we 
have and we found tha,t they were all; that is, all the established 
lines, the regular European lines we consulted with, taking virtually 
the same measures of precaution. 

Mr. Campbell. What are those lines? Let us have the names. 

Mr. GuTLFORD. Fumess, Withie & Co., the Italian Line, Ward Line, 
Munson Line, the United Fruit, the Cunards, and the Anchor. 

Mr. Campbell. Grace & Co. ? 

Mr. Guilford. We did not consult Grace & Co. because our services 
are in no way the same. We do not handle the same class of traffic. 
I think those are the principal companies we consulted. 

Mr. Campbell. Did you examine into the methods used by these 
new shipping concerns who have been brought into the business? 

Mr. Guilford. No ; we did not; because we did not expect we could 
learn from them. 

Mr. Lehlbach. Did you ascertain what the precautions exercised 
by the Bull Line were in regard to safeguarding of cargo ? 

Mr. Guilford. I think they were also consulted at the time. 

Mr. Lehlbach. Do you know whether their methods in any degree 
differ from yours and those of other companies ? 

Mr. GriLFORD. I think that they possibly did cover the matter of 
checking a little further than we did. 

Mr. &HLBACH. I might say that a representative of the Bull Line 
is on his way here now to give the facts. 1 do not know what they are. 

Mr. Laws. Mr. Guilford, you are the claim agent of the Inter- 
national Mercantile Marine? 

Mr. Guilford. Yes, sir. 

Mr. Laws. What amount of claims for losses, pilferage, and non- 
delivery were presented to that company in 1920. say, and in 1021 ? 

Mr. Guilford. We keep no record of the number of claims or the 
amounts of claims presented. We keep a record of the amounts of 
the claims paid. 

Mr. Laws. Then you can not tell us what percentage of the claims 
presented is paid? 

Mr. Guilford. There is i-eally no relation between the two — between 
claims presented and claims for which we are really lisble to pay. 

Mr. Laws. What do you mean by no relationship ? 

Mr. Guilford. Because we receive claims, and I think it is a rule 
of the underwriters that all claims must be presented to the steam- 
ship company l)efore the underwriter will deal with same. We get 
^any of that type of claim? which we automatically decline, because 

is not our liability, and why should we keep a record ? 

Mr. Laws. What underwriter is that ? 
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Mr. Lehlbach. Can you give us an idea of what percentage of 
claims presented are in your judgment valid claims? 

Mr. Guilford. I never worked it out on the percentage basis, but 
I would not say it is over 10 per cent. 

Mr. Lehlbach. Ten per cent are valid claims and 90 per cent are 
claims which you do not acknowledge as valid or do not consider 
valid? 

Mr. Guilford. They are not proper claims against the steamship 
company and do not come within our liability under the law. 

Mr. Edmonds. On that point, what do you mean by not coming 
within the law and not being valid ? Do you mean that with these 
men that did not make claim within five days, the time in the bill of 
lading, you would not consider them ? 

Mr. Guilford. No ; I did not refer to that. 

Mr. Edmonds. You would consider that not a valid claim ? 

Mr. Guilford. We do not take that into consideration in the 
ordinary course of business if it is a valid claim that is within the 
risk. That is what we are guided by. 

Mr. Edmonds. In other words, you do not always take advantage 
of the fact that you could refuse a claim because it was within the 
time limit mentioned in the bill of lading? 

Mr. Guilford. We do not. 

Mr. Laws. Do you take advantage of the claim, for instance, of 
leakage, breakage, and all that class of thing, as the bills of lading 
exempt your line from as a defense ? 

Mr. Guilford. We rely upon the Harter Act as it is now written, 
to a great degi'ee, which seems to properly limit the liability of -the 
carrier. There seems to be no misunderstanding on that. 

Mr. Laws. Do you take advantage of the limited amount of your 
liability? 

Mr. Guilford. Do you refer to the $100 clause ? 

Mr. Laws. Yes. 

Mr. Guilford. That is customary ; yes. 

Mr. Laws. Who determines the question as to whether or not the 
claim is valid for your company? 

Mr. Guilford. Well, that is not exactly centralized. All New 
York claims I pass on. 

Mr. Laws, xou pass on them! 

Mr. Guilford. Yes. As to Liverpool claims, we have a compe- 
tent man over there to pass on them. 

Mr. Laws. Does any insurance company or underwriter pass on 
that at all ? 

Mr. Guilford. In some cases. 

Mr. Laws. What company is that; the American Protection & 
Indemnity Co.? 

Mr. Guilford. We have no steamers in that association. 

Mr. Laws. Are they in the English company, protection and in- 
demnity ? 

Mr. Guilford. We have a few steamers in the Western England 
Association. 

Mr. Laws. And in that event they pass upon them. 

Mr. Guilford. Certain classes of claims; but, as far as I know, 
it has never interfered with the orderly procedure of handling 
claims and pasdng our losses in any way, shape, or manner. 
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Mr. Laws. But as it stands to-day you can not give the committee 
a statement as to the number of claims presented, say, in 1920 or 
1921, the number and amount of claims presented, the number and 
amount that were paid for pUferage, short delivery, nondelivery, 
and the defense, the nature of the defense that was set up as to 
those claims, or the approximate amounts of those claims, can you ? 

Mr. Guilford. The question is somewhat involved and you in- 
clude immaterial facts there. You ask for information that is 
immaterial. 

Mr. Laws. We do not think so. 

Mr. Guilford. As far as the number of claims presented is con- 
cerned, it is not material. 

Mr. Laws. That is a difference of view. I asked you whether 
you could do that. 

Mr. Guilford. At this moment? 

Mr. Laws. Yes. 

Mr. Guilford. I could give you some figures as regards the New 
York service and some figures ajS regards the Liverpool service. 

Mr. Laws. Give us the best you can, for the information of the 
committee; the total number of claims, for instance, presented for 
loss, theft, or pilferage, or nondelivery, say, in 1920. 

Mr. Guilford. We have never kept a record of the number of 
claims presented. 

Mr. Laws. The amounts of them? 

Mr. Guilford. Presented? 

Mr. Laws. Yes. 

Mr. Guilford. No. 

Mr. Laws. Then, of course, you can make no comparison of the 
number or amounts paid. 

Mr. Guilford. I can tell you that is absolutely immaterial from 
actual practical knowledge of handling claims for several years. 

Mr. KiRKPATRiCK. I did not quite understand your answer to one 
of the former questions. Did you say that it was the established policy 
of your office not to raise the question of the time when notice was 
given at all ? 

Mr. Guilford. It is the policy not to raise the question. 

Mr. KiRKPATRiCK. Not to raise the question at all ? 

Mr. GuiiiFORD. I do not say but what we do raise that question if 
there are reasons why we should raise it. That is, we are dealing with 
all classes and conditions, and there are times when we must avail 
ourselves of the limitation, particularly if we feel that the claim is 
unjust. If we feel that a man is simply entering a claim and hopes to 
recover on a technicality, then we would resort to a technicality also, 
but if it is claim for which we are liable we do not quibble. 

Mr. Campbell. Can you give us any figures as to the amount of 
claims you paid in 1920? 

Mr. Guilford. I have before me a memorandum sent out by our 
Liverpool office, which covers claims on eastbound traffic and makes 
comparison between 1913-14 and 1920. I infer that during the 
period of the war they did not keep exactly the same records; that 
is the reason I have not them before me. For various reasons steamers 
were requisitioned by the Government and conditions were absolutely 
abnormal, so there is no use of making comparisons. For 1913 pil- 
ferage claims were paid in the amount of £1,305 : 1914, in the amount 
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of £1,977 pounds; and in 1920 in the amount of £12,495, showing an 
increase of something like 700 per cent compared with the period 
of 1913. 

Mr. Lehlbaoh. What is the increased business done between 1914 
and 1920? 

Mr. Guilford. There was a considerable increase in 1920. 

Mr. Lehlbach. Not in the same proportion? 

Mr. Guilford. Not in the same proportion. It indicated a condi- 
tion due to abnormal labor conditions which existed during that 
period. 

Mr. Edmonds. What has it been since the first of the year 1921 ? 

Mr. Guilford. I think from the first of the year, possibly further 
back than that, three months back from the first of the year, condi- 
tions have been very much better, due to a change in the attitude of 
labor, not alone our own labor but labor the world over. I do not 
think it would refer more particularly to longshoremen than it would 
to factories, where they pack the goods, and throughout. 

Mr. Edmonds. What additional percentages is there with the de- 
crease of business, or have you had a decrease in business? 

Mr. Guilford. There has been a slump in our business the same as 
with all business. 

Mr. Edmonds. Would you say that the percentage of claims, con- 
sidered with the decrease of business, was less than before? 

Mr. Guilford. The percentage is less. It has decreased more than 
the decrease in the ratio of business. The actual conditions are de- 
pendent on the quantity of merchandise handled. 

Mr. Lehlbach. I believe from what you have said before that you 
are not in position to give us the increase in 1920 over 1914 of the 
number of claims presented. 

Mr. Guilford. 1 could get that information, but we have never 
thought of it. The number of claims has never meant anything to us. 

Mr. Lehlbach. Is the ratio between the claims paid and presented 
liable to be constant, or would the increase in number of claims be in 
about the same proportion as the increase in amount of claims paid? 

Mr. Guilford. The increase in the number of claims presented? 

Mr. Lehlbach. Would the increase in the number of claims pre- 
sented be practically in the same ratio as is the increase in the amount 
of claims paid ? I mean, is the proportion between claims paid and 
claims presented about the same right along ? 

Mr. Guilford. Yes. 

Mr. Lehlbach. The claims paid are about 10 per cent of the claims 
presented. 

Mr. Guilford. I think that would be the figure. 

Mr. HiCKOx. During the period from 1915 to the beginning of 
1921, were there any considerable number of new steamship concerns 
operating in New York? 

Mr. Guilford. Many; yes. They started in just at that period or 
a little later. 

Mr. HicKOx. During that period? 

Mr. Guilford. During that period ; from then on. 

Mr. HicKOx. Have any considerable number of those ceased to 
operate by this time? 

Mr. Guilford, Yes. 

Mr. Laws. Have you a copy of that bill of lading? 
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Mr. Guilford. I haven't it with me. 

Mr. Laws. Will you kindly get one ? I would like to have one of 
your bills of lading on file. 

Mr. Lehlbach. We* are going to get all the bills of lading. 

Mr. Herrick. Do you pass on the claims of the Bed Star Line 
on eastbound traffic ? 

Mr. Guilford. In regard to claims in connection with eastbound 
traffic it has been the practice as long as I can remember to handle 
same at port of destination. That seems to be the proper method of 
handling the claim. That is, the consignee is there and knows all 
about the local conditions, and our people have full records. 

Mr. Lehlbach. The goods are there, too. 

Mr. Guilford. The goods are there, and why should we settle a 
claim here that should be properly settled on the other side ? I will 
sav that the packers have tried hard to get us to settle claims on this 
si^e, and I have done all that I could to discourage that practice 
because it is not a practical method of handling claims, not because 
we wish to evade any liability or anything of that kind. That does 
not make any difference. If they want to force the issue, they can 
collect claims just as much here as there. There is nothing in the 
laws of the country to prevent it. I take it that will answer your 
question, that we do not, in practice, pass upon the eastbound claims 
here. 

Mr. Herrick. If you did pass on them here, would you hide behind 
the bill of lading on a shipment of meats that had been stowed in a 
hold that had previously contained carbolic acid ? 

Mr. Guilford. I do not think there is anything in our bill of 
lading that would protect us. 

Mr. Herrick. Your bill of lading reads that you are not responsi- 
ble for loss or damage to goods on account of odors. 

Mr. Guilford. It may be in the bill of lading, but you can not 
get away with bad stowage. This idea of our passing the buck, I do 
not get that at all. We hear from our shippers that we are all the 
time passing the buck. I have wished we could, but we can not. 

Mr. Herrick. I have asked the question. 

Mr. Guilford. If that was the proposition, we would hide behind 
nothing. 

Mr. Herrick. Thank you. 

Mr. Campbell. How many steamers have you been operating and 
to what ports do you operate? 

' Mr. Guilford. I think it is something like 110 steamers. I have 
not the exact figures. 

Mr. Campbell. What are the out ports ? 

Mr. Guilford. We operate betweto all North Atlantic ports and 
Liverpool, London, Manchester, Southampton, Glasgow, and to con- 
tinental ports of Antwerp, Hamburg, Dantzig, Naples, Genoa, Pal- 
ermo, and also have services with allied companies to Australia and 
New Zealand. 

Mr. Campbell. At the peak of the service how many Shipping 
Board boats did they operate? 

Mr. Guilford. I speak of the boats entirely — ^76. 

Mr. Edmonds. You have no idea of the place where this loss 
occurs ? 
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Mr. Guilford. Pilfering occurs from the time the goods are packed 
until they are delivered, warehouse to warehouse, and to try to say 
where that occurs is almost impossible. We do know and have 
demonstrated that very much of the loss due to pilferage occurs 
before we received the goods, and we have very concrete instances 
of that kind. 

Mr. Edmonds. Are you able to check that up on the pier? 

Mr. Guilford. Here is the difficulty from a practical standpoint : 
We have to load between fifty and one hundred thousand paqkages 
of merchandise into the steamer within a period of 48 hours. You 
will understand how impossible it is for us to carefully scrutinize 
every package. It can not be done. You can not load your ship. 
That is the practical end of it. 

Mr. Edmonds. What do you do with the package where it shows 
tampering? 

Mr. Guilford. If a package shows signs of having been tampered 
with we have it opened if it is practical to have that operation done 
and determine the contents and then we sign for the contents of the 
package. If it does not show any outward signs we can not examine 
it, it is not practicable and it can not be done, and for a certain class 
of merchandise it would not do to open it on a dock. As I say, the 
fact that we handle so many packages in such a short space of time 
gives the previous carrier the opportunity to saddle on us emptied 
packages and packages containing bricks and all sorts of things. 
That is what we have to contend with. When we come to the deliv- 
ery of the package at the port of destination — ^this is where it would 
apply to all ports — ^there is a much longer period given for the con- 
signee to remove the goods. In New York we give five days after 
the final discharge of the ship. The consignee is permitted to walk 
on the piers and examine his packages; he knows the goods, knows 
his packages, and he can tell immediately if a package has been 
tampered with, where a man in our employ would not be able to. 

Mr. Edmonds. Some of the packages accumulate with cargo and 
pile up there. 

Mr. Guilford. Not to any great extent. 

Mr. Edmonds. Suppose you have a package that evidently shows 
that it has been opened. What do you do in that case, with a package 
that looks as if it was tampered with ? 

Mr. Guilford. Notify whoever represents the shipper. It may be 
the lighterman or the truckman. If it is truck freight the truck- 
man is the only man we know, and he is there and supposed to repre- 
sent the shipper. 

Mr. Edmonds. Do you think it would improve the conditions to 
notify the shipper? If the captain of the lighter was doing the 
pilfering he would not tell about it. 

Mr. Guilford. That becomes a matter of record, and the captain 
can not evade the responsibility if he is responsible. 

Mr. Edmonds. Do you get convictions where you catch anybody? 

Mr. Guilford. That is rather difficult. We have had convictions, 
but it is not satisfactory. We meet all sorts of difficulties. We try 
to get the Federal authorities to interest themselves in the arrest of 
men where goods are in bond, but we have all kinds of difficulties and 
have to go through a lot of red tape to get anyone interested, and 
then they tell us the district attorney is very busy ; he will not listen 
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to these cases and we do not get anywhere. In a local court, before 
the magistrates, it is hopeless. We have had cases where we have 
caught red-handed men with merchandise and been able to identify 
that merchandise as coming from a particular case. That is, we knew 
it to be a fact. The magistrate would say, unless you produce the 
man who actually packed that case, there is no charge here. 

Mr. Edmonds. Can you get convictions in England? 

Mr. GuiLPORD. Absolutely. The laws there are very rigid and 
convictions are commensurate with the act. 

Mr. Edmonds. You have cases that you know where the cargo has 
been pilfered by the crew or on the pier ? 

Mr. GiTiLFOBD. Absolutely. We can tell that exactly, really. The 
methods of watching cargo and relations between the ship oflScers 
and ship staff are such that we can know exactly whether a pack- 
age has been pilfered before it is landed on the pier. We have re- 
ports prepared which are signed by both the ship's officers and by 
the man on the pier. So you compare one with the other, and you 
know exactly what has occurred on the pier, and after discharge of 
the ship; so that certain pilferages may be traced to the ship and 
certain other losses to the pier. 

Mr. Edmonds. What percentage of these damages in England do 
you pay for in pounds or dollars ? 

Mr. Guilford. In pounds. 

Mr. Edmonds. That is not money to-day. You pay for it in 
pounds? 

Mr. Guilford. Yes. 

Mr. Edmonds. Does your bill of lading call for pounds or $100? 

Mr. Guilford. For $100 in most cases. I think some bills of lad- 
ing carry £20. 

Mr. Edmonds. You use both bills of lading. In your subsidiary 
companies you use the pound vbill of lading? 

Mr. Guilford. On eastbound it is $100 or $160. 

Mr. Edmonds. Do you settle that in American money or American 
value? 

Mr. Guilford. We settle in American values. 

Mr. Edmonds. Based on the current rate of exchange ? 

Mr. Guilford. Yes; $100 means to-day £25. 

Mr. Edmonds. A shipper getting a settlement in Europe would 
get exactly the same money as here? 

Mr. Guilford. Exactly the same; there is no difference whether 
he makes his claim there or here. We do not get many complaints 
regarding the claims. I do not know just what this is all about. 
Our consignees and shippers are fairly well satisfied. We get some 
complaints in the ordinary course of business. 

Mr. Edmonds. Do you do South American business? 

Mr. Guilford. No. 

Mr. Edmonds. You probably know why you do not do some down 
there. 

Mr. Guilford. I do not quite understand how any steamship com- 
pany can evade its liability. We have not found a way to do it if 
we chose. 

Mr. Edmonds. You have evaded your liability under the Harter 
Act by reducing your liability to $100. 
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Mr. Guilford. The Harter Act is an accomplished fact. I am 
not arffuing that point. 

Mr. i^DMONDS. Your liability being limited to $100, under that 
you have evaded it on a package worth $10,000. 

Mr. Guilford. We do not consider that evasion. That is our 
whole fabric of rate making, which is based on the limitation. Why 
do you call it evasion ? 

Mr. Edmonds. I am not saying anything to your detriment. 

Mr. Guilford. Evasion is detrimental. 

Mr. Edmonds. I did not mean it to be detrimental. I only tried 
to get the facts. 

Mr. KiRKPATRiCK. Do you have a higher tariff for goods of greater 
value which you will quote on demand ? 

Mr. Guilford. I am not the rate man. I do not know that detail. 
I know about the westbound rates. I quote westbound rates. As 
far as concerns the eastbound movements, of my own knowledge I 
do not know. 

Mr. KiRKPATRiGK. As a claim agent, has that situation ever come 
before vou of quoting on fuU value? 

Mr. Guilford. That must always be considered. 

Mr. KiRKPATRiCK. I want to ask you whether there has ever been 
a claim made before jou as the claim adjuster based on the full 
value for which the shipper paid the higher rate ? 

Mr. Guilford, I would like to answer that question by a little 
claim I have before me now. The shipper declared a value of 1,800 
lires — $75 according to the rate of exchange. The shipment moved 
from Naples to New York. A package was lost— disappeared ; we 
did not Imow what happened to it. 

The consignee presented a claim, substantiated by a certified in- 
voice, showing that the loss was $2,908. Now, under your proposed 
amendment to the Harter Act, we can not limit our liability even 
to the declared value, but have to pay $2,908 and only collect freight 
on the valuation of 1,800 lire. Of course, the amendment can not 
pass when you think of a situation of that kind. There must be 
some obligation on the part of the shipper, at least, to declare the 
correct value, and that should be considered and will be considered. 

Mr. KiRKPATRiCK. Have you ever settled claims as a claim adjuster 
for the full value of the goods over and above $100 because the ship- 
per paid a higher rate than the regular rate to have the goods 
shipped? 

Mr. Guilford. We quote a rate in addition to the rate on ordinary 
traffic, which waives the liability, the $100 liability, and in that 
event pay the claim in full. 

Mr. KiRKPATRiCK. Have you ever settled a claim of that kind ? 

Mr. Guilford. Repeatedly. 

Mr. Laws. What act did you refer to when you iust said the act? 

Mr. Guilford. Amendment to the act. 

Mr. Laws. Amendment to what act? 

Mr. Guilford. The Harter Act. 

Mr. Laws. You are talking about a proposed amendment? 

Mr. Guilford. Yes. 

Mr. Laws. To which one of these proposed amendments are you 
referring? 

Mr. Guilford. Contained in Senate bill 327. 
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Mr. HuEBNER. Do you refer to the McKellar bill ? 
Mr. GuujFORD. Yes. 

Mr. Lehlbach. The committee will stand in recess until 2 o'clock. 
(Thereupon, at 12.45 o'clock p. m., the subcommittee recessed until 
2 o'clock p. m.) 

AFTER RECESS. 

The subcommittee reconvened at 2.15 o'clock p. m., pursuant to 
recess. 

Mr. Edmonds. The committee will come to order. 

STATEMENT OF ME. WILLIAM E. BEENAED. 

Mr. Befnard. I represent the National Board of Steam Navigation 
of New York and the Vessel Owners and Captains' Association of 
-Philadelphia. 

We have had a conference with the various transportation interests 
represented in both associations, and every precaution known to 
them has been tried to avoid the losses occasioned by theft and pil- 
ferage. Most of the transportation coming to the steamship com- 
panies, as has been explained by testimony previously, is handled by 
either rail in connection with their own lighters to alongside of ship 
or by truck from the shipper to the pier of the steamship company. 
After the receipt for shipments by the steamship company, the system 
of precaution taken has been ably explained to the committee by 
previous witnesses. This in many instances is elaborated by some of 
the steamship companies; in others they are a little bit lax. 

Most of the trouble in the recent increase in theft and pilferage has 
been personnel or the morale, which we have had to contend with. 
Everyone in the shipping business knows exactly what they have 
had to do toward the operation of their vessels. Delays have been 
occasioned by our inability to get vessels loaded with freight, and 
after loaded with freight the proper bunkering, until the early part 
of this season, when we are now getting back to prewar or normal 
times. This not only exists in export business but it exists in coast- 
wise or local inland transportation. We have had it for years to 
some extent, but in recent years it has been reduced considerably; 
in canal or in inland transportation there seems to be that unknown 
privilege given to the handler of merchandise, and I must here re- 
mark that the men are not cognizant of any clauses or liabilities that 
the carriers may have that would give them the privilege of pilferage 
or theft, and it is not done knowingly with the idea that the carrier 
does not take responsibility for that loss. 

I am quite sure if such was the case that if the men were going 
forward with such knowledge as has been expressed here by a great 
many of the shippers that the carrier would not be responsible for 
any of the losses it would be carried on to a bigger extent, possibly, 
than what it is at the present time. I know your committee wants 
to do the just thing between shipper or carrier, and all in connection 
with the transportation of commodities, whether it be local, coast- 
wise, or export. It means a great deal to this country, building up 
an American merchant marine. It is bound to act to their detriment 
if you can put the cause upon a certain body, that this thing is pro- 
tected in a sense by the carrier or by the truckman in order to facili- 
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tate certain gains that they might derive from it. They have got to 
have certain means of disposing of this material, for it is stolen in 
quantities, in some instances, quite large, as explained to your com- 
mittee by our other friend here the other day, and even he collected 
a claim from the railroad company for a loss after knowing that the 
railroad company had a clear receipt of the delivery of that material 
to the steamship company. As explained by the gentleman this 
morning, it is impossible in order to facilitate shipments to take the 
time to open up and examine the contents of a package. Freight 
would be delayed, as ofttimes is the case. I have known it in ship- 
ments that have l^een sent that part of the shipment on account of 
the hurried condition of getting the vessel away has been left on 
the dock. In the matter of claim, in that respect, the consignee could 
not make his claim until he found out what became of that' part of 
the shipment. We have frequently placed boats alongside of steamers 
as lightermen. Take a cargo of 1,000 barrels of resin, in connection 
with the Merchants & Miners' Transportation Co. for a local con- 
cern in eastern Pennsylvania. We have placed the lighter for the 
thousand barrels, and when the lighter got there, there were only 910 
barrels. We consequently had to go away with a shortage of 90 
barrels. We did not say they lost the 90 barrels. It might come 
along in the next ship ; it may not come along until two or" three ship- 
ments. That is entirely a question of volume of freight and time to 
handle it. 

We must all admit that voyages are lengthened or shortened by 
the degree of the weather. That, of course, compels the steamship 
company to do as I have said in their shipments. In trying to re- 
lieve this situation I asure you myself, as a common carrier I have 
done everything possible to facilitate the delivery of cargo intact, 
and within the last nine months we have nothad any complaints for 
loss either in the shortage of shipment or in the tampering with the 
package. I assure you on the part of the carrier that we solicit any- 
thing that you can do in cooperation with the shipper or carrier to 
better protect these goods. 

A great many have said here — I think there were one or two, and 
I think Mr. O'Connor mentioned this morning — that if they would 
make a rigid fine or a rigid penalty for the theft and pilferage of 
this material that it would no doubt go greatly to relieve the situ- 
ation. We have that only in our criminal cases. We all know that 
the penalty for murder is death, but it still goes on, and although the 
penalty is imposed we still have murders. 

If this committee can in any way at all out of the information de- 
rived from the various witnesses here come to some conclusion that 
will better the situation I am quite sure that the carriers would 
heartily cooperate. It has been stressed that if the carrier would 
take the entire responsibility and thereby increase his rate of freight 
to take care of the total loss of the package instead of relying en- 
tirely upon what our Congressman thinks is almost a dishonest act, 
the $100 liability in the Harter Act — let us see. We had our gentle- 
man from the West that said he knew the shippers would be per- 
fectly willing to accede to the increased cost of freight if they could 
bo assured of the positive delivery and the lack of theft and pilfer- 
age. It is to be expressed here — the desire, I am quite sure, and the 
hearty support of the carrier — that if you can in your good judg- 
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ment see that an amendment to the Harter Act is going to be of 
material benefit to all concerned, and that the rate of freight can be 
increased so as to allow the carrier to assume the responsibility and 
the total liability for the loss — that is, of course, to be seen. As I 
said here — and others — competition, no doubt, would rule that situ- 
ation. But it seems to be on the part of men that are engaged in 
the handling of such stuff that if they can pilfer or steal in any way 
at all that it is very easy and well enjoyed, but even in instances 
where the extra rate has been charged by some of the steamship com- 
panies you have heard one of their representatives say thai the lock 
was broken and that even though bars or barriers had been put there 
by the carrier to protect that high-class freight they even got into it. 

I know that every one of us are perfectly willing to do all that is 
possible to cooperate with the committee, and, withal, I do not see 
where it is going to relieve the insurance end of the thing whatever 
because if the carrier is going to protect himself by a rate — he has 
got to have protection, and I do not think a rate, which really takes 
the full liability under his present scrutiny over the cargo, whether 
dt is common or high class, is going to continue. 

The question was asked by the Congressman across the table 
whether the protection of high-class freight by an increased protec- 
tion given by the steamship company did not also increase the protec- 
tion to the common freight. I think so, because most generally 
those lockers are the part of the ship on which these cargoes are 
stolen, and are put into a position whereby to get access to the other 
cargo would be a little hard. 

If the committee desires any figures in connection with certain 
losses that members of our association has^e sustained or paid, I will 
endeavor to have that compiled there and submit it to you at an 
early date ; but at the present time I have not been furnished with it, 
and having had a conference with Mr. Joyce, who represents the 
lighterage department of the Central Eailroad of New Jersey on 
this subject, he said that they have endeavored through the local 
interests of the port of New x ork to stop this matter and only em- 
ploy two classes of detective agencies and two classes of policemen. 
The lighters have been molested in instances .where the captain has 
been drugged in order to get him out of the way and the stuff has 
been taken by river thieves. 

In fact, we have members of the association who operate tugboats 
and other tugboats have been tied up and have been boarded by 
river men who got onto the ship and took her out into the harbor 
to facilitate the moving of the lighter alongside the ship until they 
could take what they want and put her back. That has been done 
and the fireman and cook have been on board the boat, woke up 
and quited and kept so until the boat was sent back. We traced it 
up and found out who they were. It was impossible to put proof 
entirely on to them, but some of the goods have been confiscated and 
put back. 

It is a far-fetched question and it is not something that the steam- 
ship company can control entirely, and it is not right that they 
should assume the full liability for something that occurs previous 
to their getting it or after delivery to the lighter, between delivery 
to the consignee. 

60683—21 20 
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Mr. Edmonds. I do not think I said the limitation of liability 
contained in the bill of lading was a dishonest act. 

Mr. Bernard. The bill of lading ? 

Mr. Edmonds. I did not say that. I said the fact that these peo- 
ple were stealinp- from this cargo was dishonest, and that we should 
not condone a dishonest act. 

Mr. Bernabd. We do not want to hide, and I think the gentleman 
here who represented the claim department, in answer to a question 
from Mr. Merrick said that they did not want to pass the buck. I 
am pretty sure that every carrier will do all possible to locate, if it 
is within his nower. 

Mr. Edmonds. I hope so. 

Mr. Bernard, i know that. I asked that I be given this chance to 
testify as I have been called home on some important matters. If 
the committee desires any figures that I can procure it will be will- 
ingly done. I will be glad to answer any questions. 
. Mr. Laws. You just said that you did not think it was fair that 
the steamship company should be called upon to pay for losses that 
occurred prior to the time the goods got into the hands of the steam- 
ship or after they dock. That is reasonable? 

Mr. Bernard. Seasonable. 

Mr. Laws. Do you think it proper and fair for the steamship com- 
pany to be responsible for the losses that occurred while the goods 
are in their possession? 

Mr. Bernard. If proof can be made against them that the pilfer- 
ing has been done while the goods were in their hands they should 
afford the protection to the carrier that is proper and right. I have 
in my transportation hodj^ claims in settlements where it has been 
proven. I have not in recent years carried any whisky, but when 
we were carrying whisky there were at times losses which we could 
not find and on which we employed Pinkerton's men who went trip 
after trip on our boats, watched the men, and positively could find 
no evidence that it had been disturbed there. But it had been dis- 
turbed. The hoop had been loosened, and a gimlet hole bored, and 
it was drained out. The hole was covered with a piece of wood. It 
had been done by either the drayman or whoever brought it from 
the warehouse to the transportation company. We had the Pinker- 
ton people come and they had a force of men who all changed their 
watches along with the watches of the men on the boats and there 
was no proof to be charged against the transportation company that 
they did pilfer. 

Mr. Laws. But it is not just to the steamship company to hold them 
if it is legally and competently proven that the theft or pilferage 
or nondelivery occurred while the goods were in the hands of a 
given transportation company, which should be held responsible for 
that. That is true, is it not? 

Mr. Bernard. I will be frank in not giving anything that the 
steamship companies should be covered on in the future, but we have 
as local transportation companies had cases where it has been proven 
that the cargo was tampered with by the crew of the vessel, and the 
full loss was paid by the transportation company. We had one 
clause in our bill of Ifiuding of an exemption of $100. With the local 
coastwise business, I will be frank in saying that Mr, Laws men- 
tioned yesterday that the bill of lading was probably 8 by 6. We, 
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of course, in the local interests have carried considerable pig iron» 
. In the early days a great many of the jumpers would stop those boatB 
and the boat would be taken off down the river or anywhere in 
transit under cover of darkness, the harbor facilities being employed, 
and in that instance, of course, we paid our claim for the losses of 
material as weighed out We had no way of weighing that cargo 
into the boat hold. We took the shipper's count and shipper's weight. 
After that we made our freight rate to such an extent that we are not 
liable for, any loss of that on board to be delivered unless proven that 
it was tampered with by the crew, and after one arrest or two arrests 
in a season that would obliterate any other cases during the year. 
But I think the carrier should have the benefit of the Harter Act in 
connection with the navigation of his vessel. As to the matter of 
limitation, that, in my mind, is a question whether you can increase 
that liability by an increased rate of freight and be a benefit either 
to the carrier or to the shipper. 

STATEMEin: OF MB. £. A. BBESEE, JB., NEW YOBK FOBT 
MANAGEB, MUNSON STEAMSHIP LINE. 

Mr. Bresee. I am the New York port manager of the Munson 
Steamship Line. My position is very similar to that of Mr. Hanlon, 
who previously testified. 

Mr. CAMPBEMi. How many steamers does the Munson Line operate ? 

Mr. Bresee. They own about 17 and operate various others, de- 
pending upon the state of business, up to over 100. 

Mr. Campbeul. Are you an operator of Shipping Board vessels ? 

Mr. Bresee. Yes, sir. 

Mr. CAMPBEiiL. How many at the peak of your service have you 
had? 

Mr. Bresee. I can not answer that exactly ; in the neighborhood of 
70 to 80. 

Mr. Campbell. To what ports are you operating? 

Mr. Bresee. Cuba, Mexico, and South America chiefly. 

Mr. Campbell. Are you operating any Shipping Board vessels to 
these ports, any liners ? 

Mr. Bresee. We are operating Shipping Board vessels to South 
America all the time. 

Mr. Campbell. To what ports in South America ? 

Mr. Bresee. Rio, Montevideo, Buenos Aires, Santos — practi- 
callv all. 

Mr. Campbell. Who has charge of that service — Mr. Knowles, of 
your company? 

Mr. Bresee. Mr. Knowles has charge of that service once it leaves 
New York. 

Mr. Campbell. Will he be here this afternoon ? 

Mr. Bresee. We have sent for him. 

Mr. Campbell. Will you tell the committee just exactly what the 
situation is with your company at New York, so far as you know ? 

Mr. Bresee. I shall be glad to. To begin with, when a truck load 
of freight is proffered for delivery, a man goes out and gives the 
driver a ticket for the number. That serves a double purpose. It 
gives him his place on the line and it is taken up when the truck 
comes into the dock. That is to guard against the possible collusion 
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between the driver and some checker who may be in pur employ 
whereby the truck might not go down to the dock at all and the 
goods be receipted for. The goods go through the ordinary process 
of proceedings such as have been outlined by the .other gentlemen 
who have testified, and checkers are assigned to check the merchan- 
dise, note its condition, eta If the truck is empty when it leaves the 
dock, it is not challenged, of course. If it has any packages aboard, 
a pass is issued by the checker and that pass is taken up by the 
watchman at the gate after being countersigned by the jlock boss 
or somebody in authority. That makes it necessary to have two 
names on every pass for a truck going out of the gate with packages 
aboard. That is to prevent the checker and driver from getting into 
collusion and the driver not delivering all his packages in the event 
that he picks up something on the pier. When goods are delivered 
by lighter they are checked or tallied in the usual manner^ and in 
addition to that the lighter is inspected at the conclusion of its work 
to make sure that none of our cargo destined for our vessel has been 
left aboard either by inadvertence, carelessness of checking, collusion, 
or any other reason. 

That is done by an independent individual, the idea being to have 
as many people involved as possible and to lessen the chance of col- 
lusion. The docks are protected as to watchmen adequately. The 
number of men on each pier each day depends entirely on the amount 
of cargo there, and whenever vessels are working and handling 
broachable cargo or where broachable cargo is already in the holds 
watchmen are placed in each and every hold. 

We have a system of passes for individuals so that a person who is 
not known who does not carry a pass is not allowed down the dock. 
That, of course, is to keep out anybody who has no business there. 
We have a pass system whereby individuals are not allowed on the 
docks unless they are known or have a pass, in the event of their 
coming there for the first time. That is to keep unauthorized persons 
off the docks so that we know as well as we can know who is on our 
docks. 

The precautions that I have outlined already apply on all classes 
of cargo. We have, similarly to the other lines, a list of so-called 
special cargoes which goes through an expert checking process be- 
cause of its susceptibility to pilferage. This list will include boots 
and shoes, wearing apparel, dry goods, silks, which it is unnecessary 
to repeat, as it has been sufficiently given already, I think. Those 
cases are very carefully scrutinized for condition, and they are 
weighed upon being received. If the weight agrees with the weight 
on the receipt as declared by the shipper, that is all right. If it does 
not, the shipper's attention is immediately called to the discrepancy. 
These packages are kej^t together in one part of the dock, and the 
watchman posted to see that they are not touched whUe on the dock. 

Mr. Campbell. What system of watching do you use on your dock? 
Let us go into that. 

Mr. Bresee. Our watching is done by the agency system. We 
have not our own police force. We deem it best to stick to the 
agencies. 

Mr. Campbell. What do you mean by agencies? 

Mr. Bresee. For instance, William J. Burns Detective Agency is 
one of them. 
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Mr. CAMPBEiiL. Just what system do you maintain ? 

Mr. Brem:e. These agencies supply us with the watchmen that "we 
require. They work on an 8-hour shift, midnight to 8, 8 to 4, 4 to mid- 
night. Each of these shifts is supervised by a roundsman who makes 
his rounds and sees that the different men or individuals are on their 
posts and on their job. 

Mr. Lehlbach. Vou contract for that service with the agency and 
ihen they furnish these men ? 

Mr. Bresee. Yes. 

Mr. Lehlbach. Has that worked satisfactorily? 

Mr. Bresee. It has. 

Mr. Lehlbach. Any losses on the docks ? 

Mr. Bresee. We have had a few, but very few. 

Mr. Lehlbach. Do you hold the agency responsible in any way for 
losses ? 

Mr. Bresee. We have been able to make a few collections for a 
few cases. There have not been many cases, but where we have a clear 
case against the agency we have found them willing to pay. 

Mr. Lehlbach. You mean where employees of the agency have 
themselves stolen goods ? 

Mr. Bresee. No; i do not mean that. I mean where goods have 
been pilfered or broached while under supervision of the agency. 

Mr. Lehlbach. Are they supposed to insure the success of their 
service and pay if they are unsuccessful in preventing larceny ? 

Mr. Bresee. They are under no definite agreement, but, as I say, 
in the very few cases we have had we have found them willing where 
it is a clear case against them. 

Mr. Campbell. How large is the crowd of watchmen maintained 
on your dock? 

Mr. Bresee. It depends entirely on the amount of car^o there. 
Take a small operation like on Pier 9 and Pier 10, East Eiver, five 
hundred and odd feet long, we sometimes have five or six, and again 
only two or three or four. If we are full of cargo we will have five 
or six on each pier, and in addition to the watchmen in the holds of 
the ships when the ships are working, as I have explained. 

Mr. Campbell. What precaution is taken aboard ships during the 
voyage? 

Mr. Bresee. That is a little bit beyond the scope of my authority, 
Mr. Campbell. I can tell you what happens up to the time it goes 
aboard because that is in my department. 

Mr. Campbell. What do you do on board a vessel with the special 
cargo that pays a higher rate ? 

Mr. Bresee. It does not pay a high rate. It gets this attention 
because of its nature. 

Mr. Campbell. What? 

Mr. Bresee. I was going along on that and I will continue if I 
may. I have already said that it has been weighed. Each case is 
given a serial number and we have forms on which the record is 
entered, and finally the cargo is weighed a second time when it is 
being loaded aboard the ship just at the time of loading, and the 
weight compared with the previous weight. It is then receipted for, 
usually by the mate of the steamer, under his supervision. 

Mr. Edmonds. He pursues the same checking system as the other 
lines. 
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Mr. Bresee. There is very little difference from what I have heard 
testified. 

Mr. Edmonds. Is there any material difference in the system in 
vogue in your company and that which has been testified to by Mr. 
Hanlon, Mr. Guilford, and Mr. Imlay, in respect to their com- 
panies? 

Mr. Bresee. I see no important variation. 

Mr. Edmonds. What is it you are not doing that you can physi- 
cally do to give better care and custody of that cargo? 

Mr. Bresee. I can think of nothing. I am sure if there was any- 
thing we could think of or that anybody could suggest to us we 
should do it. 

Mr. Campbell. What is your observation as to whether thefts are 
decreasing or increasing with the change of labor conditions which 
has been testified to? 

Mr. Bresee. We have so few on our piers and have had so few for 
the last several years I do not think that can come within the scope 
of my jurisdiction either. The answer is we do not have many ; we 
have next to none. Perhaps I do not express myself clearly. 

Mr. Edmonds. You do not know anything about the operation of 
claims in regard to the delivery of freight at the other end? 

Mr. Bresee. No, sir ; not in detail. 

Mr. Edmonds. How about your incoming freight? 

Mr. Bresee. The incoming freight is handled in a very similar 
manner, watchmen posted in the holds, the condition noted when 
the goods get on dock, and then they come under the supervision of 
the same class of watchmen, and receipts are taken as the property is 
delivered. 

Mr. Campbell. That is all I care to ask. It is ciunulative very 
largely. 

STATEMENT OF ME. J. N. SENEGAL, AMEBICAN STEAMSHIP OWN- 
EES' MUTUAL PEOTECTION AND INDEMNITY ASSOCIATION 

(INC.). 

Mr. LoiNES. Are you a member of the legal staff of the Associa- 
tion of American Steamship Owners? 

Mr. Senegal. Yes, sir. 

Mr. Loines. You have charge of the claims for shortages in car- 
goes that occur in New York? 

Mr. Senegal. Yes, sir. 

Mr. LoiNES. Will you please present to the committee the brief 
analysis you have made of the shortage situation and then give such 
instances as you can of the conditions here? 

Mr. Senegal. Yes, sir. For the past year and a half I have had^ 
cliarge of a large number of shortage and pilferage claims to and' 
in and around the p)ort of New York. In most cases I have con- 
ducted an investigation to determine, if possible, where the pilfer- 
aije or hliortage occurred first; second, who committed the act; and 
third, to endeavor, if possible to bring the guilty parties to trial and 
conviction. An exammation of most of these claims shows that you 
can divide the subject into three main divisions — first, the pilferage 
and petty thieving which is committed by longshoremen during the 
loading and discharge of a vessel and while the merchandise is 
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stored on the pier, and stealing by river thieves and shenangoes 
while the merchandise is stored on the pier, stealing by members of 
the crew while the vessel is on the high seas or during the loading 
and discharging. 

There is a second class of shortages and pilferages brought about 
probably by a conspiracy between the lightermen or trucK drivers 
and steamship checkers, also a large number of cases of mysterious 
disappearance of packages, probably brought about by a similar con- 
spiracy. There are a large number of other claims that we know 
and speak of as concealed losses or substituted losses, and these are, 
in my opinion, invariably caused by truck men. Cases will turn out 
at destmation apparently untampered with, contents apparently 
O. K., and when the case is opened it will be found that ashes or 
other substances have been substituted for the original contents. 
Quite recently we were presented with a claim for cases of condensed 
milk which were outtuming in France. When the cases were 
opened they were found to contain ashes. We started an investiga- 
tion at this end and solicited the cooperation of the manufacturer. 
He caused a search to be made on the records of men employed in 
their shipping department, and found in most of the lockers a large 
number oi tins of milk. 

Another quite recent case is a case where a policeman on the 
Brooklyn water front observed an automobile acting rather sus- 
piciously. He spoke to the man, searched the back seat of the car, 
and found a bag containing a large number of shoes. Each shoe 
had the factory number on it and upon communicating with the 
factory they advised us that these shoes were supposed to be in a 
case which was then in the possession of the steamsnip company. I 
attended at the pier of the steamship company with a representative 
of the insurance company and a representative of the shipper and 
we surveyed the case. I^obody was able to See where the case had 
been in any way tampered with. The case was opened and found 
that each pair of shoes had been extracted and in place a small piece 
of wood placed in each box. The case was further investigated and 
it was found that the case had been in the possession of the truck 
driver over night and, subsequently, a conviction was obtained 
against the truck driver and two of his conspirators. 

One way in which the shipper can cooperate if they will is by 
making an deliveries to the truck drivers on the morning of each 
day^ thus insuring delivery to the steamship company on the same 
day and avoid the possibility of this case remaining on the truck 
over night. 

The American shipper can also improve the standard of his pack- 
age and in all cases of valuable cargo the cases should be strapped 
or wired, or both. The exporter can by eliminating his trade-mark 
from the goods aid the steamship company. Some of the trade- 
marks are so well known that a sailor or a longshoreman knows at 
once what is contained in the case. 

As a brief illustration of what some of these thieves will do, a 
case occurred on the piers of New York City on Columbus Day; 
about 5 o'clock in the afternoon of that day a truck drove past the 
watchman on a Brooklyn pier and proceeded to load some seven 
drums of grain alcohol which were then stored on the pier. The 
watchman at once put in an alarm ; the detective force responded and 
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apprehended the men. During the course of this one of the thieves 
was shot. Upon the trial of these men it was testified that one drum 
of grain alcohol at the present time, if properly diluted and colored, 
was worth about $7,000 over the various bars in the city. 

Another large theft which occurred in the port of Ne^ York is a 
theft of the entire lighter containing grain alcohol. The lighter was 
stolen away from the pier and later found abandoned in the harbor 
of New York. So far as known nobody has ever been apprehended 
for that act. 

Mr. Edmonds. The lighter disappeared? 

Mr. Senegal. The lighter disappeared. The lighter has been 
found subsequently. When this pilferage wave was at its height I 
about a year ago the customs authorities in New York City were | 
large losers. It' seems that cases of general merchandise are in a j 
number of instances sent to public stores for the purposes of ap- j 
praisal. These cases are segregated on the pier under the control of i| 
the customs guard and various public store trucks sent from bonded 
warehouses to pick up these cases and remove them to the ware- 
houses. During the last winter a number of truck men in some way 
obtained a license of one of the public store trucks and in that way 
made away with a large quantity of merchandise variously estimated 
at as high as one-half a million dollars. 

Quite recently a representative of one of the underwriters called 
upon me for aid in investigating a concealed loss consisting of sev- 
eral cases of stockings which, when opened in the customhouse, was 
found to contain nothing but ashes. He mentioned in passing over 
this claim that he had similar claims from the same shipper during 
the last year aggregating about $100,000. 

On behalf of this association we have endeavored in all cases to 
secure convictions, preferring whenever possible to bring in an action 
in the Federal court under the act of February, 1913, making it a 
crime to steal from interstate and foreign shipments. This act was 
originally intended to apply probably only to rail shipments^ but its 
terms were broad enough to permit the starting of these actions for 
stealing on piei*s and on ships within the 3-mile limit. 

Mr. Edmonds. Did you bring these actions in the United States 
court ? 

Mr. SfeNBCAL. Yes, sir. 

Mr. Edmonds. Then, of course, the ship is covered by the other 
sections, so you could bring the stealing on the ship in the United 
States court also. 

Mr. Senegal. Anything stolen on the high seas ; yes, sir. The dif- 
ficulty with this section is that the first requisite is to prove that the 
goods stolen were part of an interstate or foreign shipment, and in 
order to do that they have got to be fully and completely identified ; 
and when a man is found with a pair of stockings in his possession, 
or a bolt of silk, without any trade-mark, it is practically impossible 
in all cases — it is practically impossible in court — to hold him or to 
get any jury to convict him. Another thing in the Federal courts is 
that there is no provision for petty larceny. If you steal $1 worth 
it is as much a crime as to steal a million dollars' worth, and as a con- 
viction by a Federal jury seems to take away the privileges of citizen- 
ship juries are quite reluctant to convict in small cases, principally 
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because of this reason. In a large number of cases — for instance, 
transshipments moving through this country to Cuba — there will be 
nobody in this country who can testify that they packed in this case 
tlie same goods which were later found in the possession of the long- 
shoreman or some other third person, and these cases have failed. 

It would seem possible to amend that statute to make a distinction 
between petty and grand larceny and to so give the United States 
commissioner the power to trj'^ and convict men under indictment for 
petty larceny. At the present time all cases have to be before a 
Federal judge or district judge. If he has power to sentence them 
for a certain number of years in a large number of similar cases one 
conviction which has occurred would stop this evil more than any- 
thing else. 

Mr. Edmonds. Have you any record of men stealing on the high 
seas? 

Mr. Senegal. Yes, sir ; I have such a case. 

Mr. Edmonds. Did you arrest the sailor ? 

Mr. Senegal. The sailors are arrested, and indicted by the grand 
jury, and when they happen to be foreigners the bail was reduced to 
$100 and the bail has been forfeited in each case. 

Mr. Edmonds. Is that in the Federal court ? 

Mr. Senegal. The Federal court. 

Mr. Edmonds. It seems to me that is evidence of a miscarriage of 
justice, when the penalty is 10 years in prison and $10,000 fine. 

Mr. Senegal. I have two such cases, and in one of them eight men 
were arrested. Bail in each and every case was forfeited, and in the 
other case they have not been brought under trial. 

Mr. Edmonds. I should say that district judge was very derelict 
in his duty to make such a fine in such a case. 

Mr. Senegal. The fine was not $100 ; the bail was made $100. 

Mr. Edmonds. I mean bail. 

Mr. Lehlbagh. Is that before the United States commissioner? Is 
the bail fixed by the commissioner ? 

Mr. Senegal. Yes. 

Mr. Edmonds. It is fixed by the grand jury ? 

Mr. Senegal. The grand jury does not fix the bail. 

Mr. Edmonds. The court does it. 

Mr. Lehlbagh. The commissioner fixes the bail. 

Mr. Senegal. The commissioner fixes the bail. After the grand 
jury indicts we arrnnge that. . 

Mr. Edmonds. Then, I should say the commissioner was very dere- 
lict in his duty. 

Mr. Senegal. At the present time pilferage is on the decrease and, 
in my opinion, is mostly an aftermath of the war. As an example 
of that, about a month ago I was on a pier in the city of New York, 
and some stevedores were observed smashing a case, allowing it to 
drop heavily so that it would break. The attention of the boss 
foreman was called to this. Without any hesitation he walked up 
and — biff, biff — ^he discharged those men. A year ago there was no 
foreman in the poii: of New York who would have dared to do such 
a thing, because it would have meant that the men would have walked 
out, and when he went home that night two or three bricks would 
have followed him. 
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Mr. LoTNEs. Would that have been possible during the war — for 
him to have discharged those men ? 

Mr. Senegal. It was ; yes, sir, in my opinion. 

Mr. Edmonds. You are a solicitor of the Protection and Indemnity 
Association ? 

Mr. Senegal. Yes, sir. 

Mr. Edmonds. The Shipping Board is among your clients, are 
they? 

Mr. Senegal. Yes, sir. 

Mr. Edmonds. Have you taken steps to investigate these losses? 

Mr. Senegal. I have been investigating these claims, as I ^ay, with 
the idea, first, of finding out whether they occurred; second, who 
did it ; and then trying to convict these men. 

Mr. Edmonds. Do you take advantage of all the terms of the bill 
of lading in refusing claims ? 

Mr. Senegal. No, sir. 

Mr. Edmonds. These cases were brought to our attention a short 
time ago — 10 or 12 cases, which seemed to come from your associa- 
tion — in which you refused to pay them, on the basis that claim was 
not made within the time limit. 

Mr. Senegal. I have no personal knowledge of any such claims. 

Mr. Edmonds. I think that was true of some claims that were men- 
tioned here. 

Mr. Amberg. For the sake of the record, it ought to appear that 
the Protection and Indemnity does very commonly waive this notice 
provision; but it seems unfair to us that when a certain claim comes 
along they should have the opportunity of becoming judges and 
availing themselves of this notice of claim and refuse to pay it on the 
ground that the claim was not filed in time, and therefore the 
claimant has no further i-edress. 

Mr. Edmonds. Sometimes they do waive it ? 

Mr. AiMDERG. They do very commonly. The Protection and In- 
demnity is very liberal in waiving that notice of claim, but never- 
theless that does not change the fact that in our opinion it is wrong, 
and the notice is unreasonable — for instance, that notice should be 
given at tho time of removal from the dock. 

Mr. Edmonds. Do the regular insurance companies take that same 
advantage of the failure of notice or do they not have that in their 
policy? 

Mr. Amberg. They do have that. That question comes up in 
marine policies, the (question of notice of loss, and the courts nave 
held that failure to give notice of loss which is called for vitiates the 
policy. It is a condition preceding liability, and under certain con- 
ditions insurance companies do take advantage of it. There is no 
question about that. It generally calls for prompt notice under the 
circumstances. 

Mr., Edmonds. But actually the rules of the Protection and In- 
demnity Association are along the same lines as those of the insurance 
companies. 

Mr. Amberg. Except that some of the provisions as to notice of 
loss are too strict and can not, as a practical matter, be complied with. 

Mr. LoiXEs. Mr. Senecal, will you tell the committee what some 
of the underwriters or shippers have been doing recently for the 
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prevention of pilferage, and the attitude of some of the express 
companies at the present time toward the pilferage question ? 

Mr. Senegal. Yes. I attended last winter a series of conferences 
brought about by a detective agency at the port of New York for the 
purpose of combining shippers and.carriers, in an effort to reduce pil- 
ferages. During the course of those meetings, what I gathered to be 
the consensus of opinion of the shipper was that he wanted to 
hav6 his case turn out at destination complete, as there was no profit 
in having part of the case turn -out, and in having a claim against 
the steamship company. That is the same thing that, the steamship 
company wants. 

During one of these conferences one of the expi*ess company repre- 
sentatives spoke, saying that they had probably been the big sufferers 
from pilferage during the past two or three years. He gave the 
amount of his loss and how hard it was to trace the various pil- 
ferages. He stated that' in his opinion the pilferage evil was solving 
itself; that their losses were continually going down. 

Mr. Edmonds. You have no figures to prove that it is going down, 
though ? 

Mr. Senegal. I believe he has. 

Mr. Edmonds. Have you got them with you ? 

Mr. Senegal. I am not from the express company. 

Mr. Edmonds. I mean your figures. 

Mr. Senegal. No ; I haven't any figures, but I know of his figures. 

Mr. Edmonds. „And you think they have rather let up now, prob- 
ably because it is hot weather and they do not want to work so hard ? 

Mr. Senegal. No, sir; but I have seen a large number of these 
claims, and I have seen them gradually falling off. I will say this, 
I think these concealed losses, losses that do not occur while the cases 
are in the custody of the steamship companies — I think they are on 
the increase. I have had more of these cases brought to my atten- 
tion recently. 

Mr. Edmonds. That is left all in the hands of the truck driver ? 

Mr. Senegal. Or with the shipper, or any place. I examined a 
case only yesterday that was supposed to contain revolvers. Every 
revolver had been taken out and other stuff substituted, yet out- 
wardly the case appeared to be in No. 1 condition. Suspicion was 
directed to it because of the fact that it happened to be some 15 
pounds under weight. It is very rarely that these truckmen when 
they substitute contents fail to make up the proper weight. 

Mr. LoiNES. Was that an export case being delivered by a truckman 
to the steamship company ? 

Mr. Senegal. Yes. sir. 

Mr. LoiNES. And the shortage of weight was detected by the steam- 
ship company immediately after delivery ? 

Mr. Senegal. Right after delivery. 

Mr. Edmonds. Would not the continuous weighing of packages at 
the piers, to see whether the weights correspond, help a great deal? 

Mr. Senegal. No, sir. This is the first case of substitution I have 
found where the weight varied 1 ounce. We had a case some time 
ago, a transshipment of merchandise from Liverpool to Cuba, where 
the case came out of a junk shop and the policeman arrested the 
driver. The case was taken over to the police department. We 
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weighed that case and it weighed to within an ounce of what the out- 
side of the case showed it should T^^eigh ; yet woolens had been taken 
out ; rocks, iron, and waste had been substituted. 

Mr. Edmonds. Well, when you take a large case like that, of course, 
a man must have a pretty fair-sized scale to take care of it. Truck 
drivers, as a general thing, do not have a scale of that size around 
the place. 

Mr. LoiNEs. You do not know the truck drivers. You do not know 
how well they are organized. 

Mr. Edmon»s. Unless he wants to do this kind of business. 

Mr. LoiNES. He does want to do this kind o^f business, and he is 
well organized to do it. He is a tool in the hands of a lot of fences. 
These things that he steals go to the fence. 

Will you tell the committee something about the fences, Mr. Sen- 
ecal ? You are in touch with that situation. . 

Mr. Senegal. Yes ; the fences in New York have been doing busi- 
ness for 15 years. There is one along the Brooklyn water front who 
openly boasts that he is in this business and denes anybody to con- 
vict him. Nobody ever has. They have convicted his lieutenants. 

There is k fence in the lower part of New York City on Morris 
Street, a junk shop there — and the object in having a junk shop at 
that place seems to be to meet these trucks which come down from 
the west side carrying freight on the way to Brooklyn, across the 
ferry there. These fences have been watched by the police depart- 
ment and they have never been convicted in New York City. The 
police Imow they are there, but they do not seem to be able to convict 
them. 

Mr. Edmonds. What do you do when you find that the police can 
not convict them ; do you just give it up? 

Mr. Senegal. We do not; no, sir. I have wandered around the 
piers at night and other people have, too, looking for these things. 

Mr. Edmonds. But do you not endeavor to find some way to break 
it up? 

Mr. LoiNEs. Tell about the employment of detectives by us to do 
that. 

Mr. Senegal. We h^ve employed — whenever an unusual case came 
in we have at on :e gone out and employed detective agencies, using 
all manner of detective agencies, one detective agency being better 
on a certain type of case than another, and quite naturally. these de- 
tective agencies do not work for nothing. 

Mr. Edmonds. You know this fence is in Morris Street? 

Mr. Senegal. I know where he is; yes. 

Mr. Ed]monds. Can you not have a man around there — employ de- 
tectives for a week or two in order to get him ? 

Mr. Senegal. We have done that, but during that period nothing 
happened. 

The junk dealers have an association, and if you arrest one of 
them you can not keep him in jail over two minutes. His bonds- 
man will be there and his lawyer will be there, just like that. They 
have been doing business, not alone on the water front, but they have 
been stealing from the rail cars; they have stolen from everybody. 

Mr. Edmonds. You have the Federal law there, too. 

Mr. Senegal. And every now and then one is convicted. 

Mr. Edmonds. Do you try them under the Federal law! 
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Mr. Senegal. In every case ; yes, sir ; I bring my indictment under 
the Federal law. 

Mr. Edmonds. WTiat happens when you get one of these junk 
dealers up ? 

Mr. Senegal. We have never had a good case against any of the 
junk dealers. 

Mr. LoiNES. What is the difficulty in convicting the junk dealer? 
Explain that. 

Mr. Senegal. Well, you take any number of cases; 3'ou can 
search the junk shop and vou will not find the stolen goods, yet you 
know they have been stolen. Then, the second thing you always 
run up against, is the question of identity. I come into" court with 
a dozen silk stockings, and I say they were stolen from a case 
moving from New York to Hamburg; the defendant appeai^s in 
court^ with his attorney, and he brings in two dozen other silk 
stockings of the same kind, and he says, " What proof is there that 
my man did not go out and buy these stockings?" Anybody can 
bu}^ these stockings. The mere fact that stockings are found there 
does not prove that they are stolen. It is the hardest thing in the 
world to convict on. You can convict a m?in for murder on cir- 
cumstantial evidence, but it does not seem possible to do it in the 
case of receiving stolen goods. 

Mr. Edmonds. Have you ever tried putting your own driver on the 
truck delivering stolen goods, and try to see whether you could get 
them that way? 

Mr. Senegal. That has been tried. 

Mr. Edmonds. Doesn't that work, either? 

Mr. Senegal. No, sir; it does not work. 

Mr. Edmonds. The junk dealers have got everything their own 
way in New York, have they ? 

Mr. Senegal. Well, they have been doing business there since be- 
fore I was born, and they probably will be doing business when I am 
dead. 

Mr. Edmonds. It seems to me that a shipowners' organization such 
as you have ought to be able to handle a small man like a junk dealer. 

Mr. Senegal. They are not small men. A man who has been a 
fence for any length of time is not a poor man by any means. He 
is driving around in his car; and it is not the man who steals who 
makes the profit out of these pilferages. The truck driver, the man 
who takes a big chance, gets a $10 bill or $20 bill, but the fence who 
takes his merchandise and sells it up in Bridgeport at night, or sells 
it there the next day or in Philadelphia the next day, makes the 
money out of it. 

Mr. Edmonds. How long has your organization been in existence ? 

Mr. Senegal. Since 1917, I believe, 

Mr. Edmonds. Have you any record at all of the increase in crime 
that you have encountered, clue to which claims have been made 
against the steamship companies in the past 5 or 10 years? 

Mr. Senegal. They have not been in existence over 5 years. I 
have only been there a year and a half myself. 

Mr. Edmonds. Do you think there has been an increase in this loss 
due to disorganization? 

Mr. Senegal. In what respect? 
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Mr. Edmonds. The disorganization of sailors, taking things into 
their own hands ? 

Mr. Senegal. There can be no doubt about the fact that the sailors 
have been very unruly, very hard to discipline since the war. 

Mr. Edmonds. Has it led to any increase in the crime that has been 
committed by sailors? 

Mr. Senegal. I think so. But the proportion of pilferage which 
is committed by the sailor is very small. He does not have an oppor- 
tunity. 

Mr. Edmonds. It is not so very small when one time they took a 
whole ship and kept it for three months. 

Mr. Senegal. No, sir. 

Mr. Edmonds. That runs up pretty high, when the sailor can take 
a whole ship and run away with it. 

Mr. Senegal. Yes, sir; it does. 

Mr. Laws. Mr. Senecal, you said that you thought pilferage was 
on the decrease recently? 

Mr. Senegal. Yes, sir. 

Mr. Laws. By what do you judge that? 

Mr. Senegal. By the number of claims which I have seen. 

Mr. Laws. Do you see all the claims; is that part of your juris- 
diction? 

Mr. Senegal. I see a large number of pilferage claims occurring in 
the port of New York — not all of them ; no. 

Mr. Laws. And from whom do those claims come? 

Mr. Senegal. They come from various members of our associa- 
tion. 

Mr. Laws. From various members of your own association ? 

Mr. Senegal. Yes, sir. 

Mr. Laws. That dojes not take into account, I presume, the larf^e 
number of claims that are presented by shippers first to their consul 
and turned down, and nothing further is done with them, because 
they can not recover under the limitations? 

Mr. Senegal. Well, because they can not recover under the limita- 
tions — my experience has been that this limitation affects very few 
claims. It is only going to affect general merchandise in the first 
place, and it is most liable to affect silk, leather, stockings, and things 
like that. Now, silk comes under section 4281 of the Revised 
Statutes. 

Mr. Laws. Well, if I say to you that claims that are in the hands 
of counsel, marine counsel, cover all classes of stuff that is subject to 
theft and are being turned down every day, not one but dozens of 
them every day, and the clients are advised that they can not recover, 
would that make any difference in your mind to account in any way 
for the fact that you do not see as many now as before ? 

Mr. Senegal. No ; it would not account for it at all ; because I am 
out on the piers usually every day and I know what is happening 
there, and I know that pilferage at the present time — ^you can ]ust go 
on the pier and see the difference in the discipline and in the way 
things are being handled now, and there is no doubt about the fact 
that it is now on the decrease. 

Mr. Laws. I just wanted to get your view about it. 

Mr. Senegal. That is my view. 
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Mr. Campbell. That is all, Mr. Senecal. That concludes with the 
men that I have from New York who will testify as to the watchman 
service, excepting that a representative of Mr. Bull's line is on his 
way here, and Mr. Noel for the Munson Line, who knows of the 
South American situation, and I think the committee should hear 
him, because it is a most deplorable condition that exists down there, 
and I think you ought to have knowledge of it, and I want to go into 
the ca#e of the Bull Line just briefly on some of these things that we 
have touched upon. 

I am going to ask one of the rate men, Mr. Kyan, to talk to you 
briefly on the question of ad valorem rates. Before he touchjBs that, 
however,' Capt. Blake is here from the port of Baltimore, represent- 
ing the Steamship Operators' Association, an association which is 
composed of the operators of Shipping Board vessels, I believe, and 
I think that the committee ought to hear from the port of Baltimore 
as to what the conditions are there, briefly. Captain, will you make 
it as brief as you can? 

STATEMENT OF ME. W. A. BLAKE, BALTIMOEE, MD. 

Mr. Blake. We have not the same condition in Baltimore, of 
course, tl^at there is in New York with truckage and hauling. We ac- 
cept freight direct from the railroad, direct trom the railroad docks. 
We have no public piers. The terminals are also controlled by the 
railroads. 

The exceptions are all noted on our receipts to the railroad com- 
pany. The pilferage that we have, the stealing, amounts to very little 
with us. Some has been carried on by stevedores, and some little by 
the crew, the riffraff that we have had in the last two years, but that 
is all being weeded out, due to better discipline among the crew and 
also among the stevedores handling the cargo. I do not think the 
amount of pilferage we have will amount to enough to be worth 
speaking of. 

Mr. ^ Campbell. What system of watching do you maintain on 
Shipping Board vessels? 

Mr. Blake. Well, of course, the railroad is liable as long as it is on 
the wharf. As soon as we take it from the ship's side we have a day 
watchman and a night watchman at the gangway of the ship who 
takes care of anyone leaving with parcels and investigates them. 
During noon hours checkers who are receiving the cargo from the 
railroad are kept in the ship's hold for half an hour while the other 
half eats, and then the others come back and relieve them while they 
eat. So it leaves a watch on each one of the holds while the cargo is 
being handled. 

When they knock off at night the hatches are put on and battened 
down and covered with tarpaulin, and they remain that way until 
mominff. There is very little chance of any pilferage at all in a 
ship, other than, what happens when a case of liquor is broken open 
in the hold and some fellow drinks it. He can not carry it ashore, 
but he can drink it, and we have to put in an account for it. 

Mr. Campbell. Where are you operating your steamers? 

Mr. Blake. To the United Kingdom and transatlantic. 

Mr. Campbell. What has been your experience with the volume of 
theft and pilferage losses ? 
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Mr. Blake. What do you mean, as to amount ? 

Mr. Campbell. Yes; either number of claims or amount, in that 
trade. Have they been large? • 

Mr. Blake. They have been exceedingly small, from our ex- 
perience, the claims that we have had. If 1 had known that I was 
coming here, I could have given you some accurate figures as to the 
amount of claims that have been handled in the last two years. I 
think Mr. Bull has that figured out for his company. 

Mr. Campbell. What is your observation as to whether these 
claims are on the increase or decrease ? 

Mr. Blake. Well, they can not help but be anything but on the 
decrease. 

Mr. Campbell. Why? 

Mr. Blake. Well, the discharge of the army practically left the 
scum of the country on this Atlantic coast, and we have had to con- 
tend with that element in stevedores and men to man the ships, but 
that is being weeded out all the time. You can discharge a man now 
without all hands quitting. 

Mr. Campbell. Could you not do that before ? 

Mr. Blake. No ; it was impossible. If you discharged one of the 
crew, the whole shooting match would walk ashore, and then it was 
impossible to man the ship out of that particular union. If we 
discharged one of the sailors, not only the sailors but the firemen, the 
engineers, and oilers, and everyone else connected with the ship would 
walk ashore. 

Mr. Edmonds. If you discharged a sailor for stealing, would the 
rest of them go out? 

Mr. Blake. If you discharged a sailor for anything at all, they 
would leave. 

Mr. Edmonds. If you arrested him for stealing, would they all 
get off the ship ? 

Mr. Blake. Yes. We have arrestecl men for walking off with some 
Shipping Board property, and the judge discharged him. . 

Mr. Edmonds. And the Shipping Board ordered the crew back on 
again, did they ? 

Mr. Blake. Well, the Shipping Board put their troubles up to us, 
so far as manning the crew goes — manning the ship. 

Mr. LissNER, In the instance that Mr. Edmonds elicited, where you 
had a man arrested — one of the crew — and he was discharged by the 
court, did the rest of the crew leave the ship because of the arrest of 
this man ? 

Mr. Blakr. In this particular case they took some bed linen — 
ticking that goes in the firemen's quarters — and the man was caught 
in the act of walking ashore with it. AVlien it came to prosecute him 
the court figured that it was a minor proposition ; that the man was 
ignorant and did not know that this property did not belong to him. 
Most all Shipping Board property belonged to whoever wanted it. 

Mr. LissNER. What I have tried to find out and what I have asked 
is, Did the rest of the crew refuse to serve on the ship because this 
man was arrested? 

Mr. Br^KE. No, sir; not in this case. 

Mr. Campbell. Do you mean to say that a condition ever existed 
when the United States Government did not dare to discharge a sailor 
who refused to obey orders? 
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Mr. Blake. Yes, sir ; it existed, and it existed up until the first of 
this year. Not only that, the stevedores also — we have had as high 
as five gangs of stevedores on one ship in one day, due to discharging 
some one of the members. 

Mr. Edmonds. Then you reall}^ have no pilferage to speak of. Are 
all your cargoes billed through in good shape? 

Mr. Blake. We have some little of it, but the percentage is very 
small. 

Mr. jt^DMONDs. Nothing like it is in New York ? 

Mr. Blake. No; it is nothing like it is in New York. While one 
witness said, I believe, that the percentage of pilferage from a point 
in Chicago to a point in Europe may amount to practically the same, 
we do not have that condition at all. We receipt for the goods from 
the railroad, from alongside of the ship, which is different from 
where you have to haul it or cart it. 

Mr. Edmonds. Then of course the railroad is liable up to the time 
of delivery. 

Mr. Blake. We give the railroad a receipt and make exceptions 
of anything that is out of order. 

Mr. Edmonds. You are very fortunate in that respect, I suppose, 
because there is no intermediary there to make you trouble. 

Mr. Blake. Yes, sir. 

Mr. Edmonds. How about your hauled freight into the pier? Do 
you have much trouble with that, where you receive from local points? 

Mr. Blake. We would not get 10 tons of local freight in a year, 
other than is delivered on lighters, or some little cargo that we receive 
that is delivered on lighters. We only receipt from the side of the 
ship, from the lighter. 

Mr. Edmonds. You do not receive freight on your piers? 

Mr. Blake. No freight accumulates on the pier except at the direc- 
tions of the railroads, which they are responsible for until they make 
delivery. 

Mr. Edmonds. You load at the railroad pier, then? 

Mr. Blake. Yes, sir. 

Mr. Edmonds. Is that true of everybody in Baltimore? 

Mr. Blake. It is true of all the shipping companies; yes, sir. 

Mr. Edmonds. I presume you have had the same troubles, more or 
less, that they have had in New York? 

Mr. Blake. We have had some pilferage, especially of milk and 
canned meats and bread, but the percentage is very, very small. We 
never had any contention, and I do not think we have got a claim at 
the present time that is not paid. 

Mr. Edmonds. What kind of cargo do you handle ; package cargo ? 

Mr. Blake. General cargo; anything that comes along from a 
pound of biscuit up. 

Mr. Edmonds. That all comes in by rail? 

Mr. Blake. It all comes in by rail, with the exception of some little 
crushed oyster shells. That is practically the only local freight that 
we get — something of that sort. Everything comes in by rail. 

Mr. Edmonds. Now, have you anythmg more, Captain? 

Mr. Blake. No, sir. 

Mr. Edmonds. Gentlemen, have you any questions to ask? 

Mr. Laws. That is a prettr good report, I think. 

60083—21 ^21 
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Mr. Edmonds. Yes; I wish our Philadelphians would advertise 
Philadelphia as well as the captain is advertising Baltimore. 

Thank you very much, Captain. Now, whom will you have next, 
Mr. Campbell ? 

Mr. Campbell. I should like to have the committee hear Mr. Ryan 
on the question of ad valorem rates. 

STATEMENT OF ME. F. A. RYAN, ASSISTANT FBEIGHT TRAFFIC 
MANAGER, I. & M. CO. UNES, NEW YORK CITY, REPRESENTING 
THE INTERNATIONAL MERCANTILE MARINE CO. 

Mr. Ryan. Mr. Chairman and gentlemen, I have spent my whole 
business life of over a quarter of a century in the freight department 
of the I. & M. Co., and I suppose I am a horrible example of the 
picture that was painted of steamship men before the hearing yes- 
terday. 

Before getting down to explain the rate-making system I want 
to say that I consider it a sound and good business principle for 
every concern to limit its liability. I think I can safelv say there 
is not a man in this room that does not limit his liability in some 
way or other, either his automobile insurance or the liability of 
servantfl. The courts, in upholding the $100 limitation, evidently 
had in mind the soundness of the principle, and the insurance com- 
panies themselves adopt the same principle through their system of 
reinsurance. 

It has been argued by several here that by increasing the rates it 
will not be a detriment or a, hardship on the steamship carrier — 
that is, increasing the rates to. compensate them for the extra lia- 
bility in the event of the wiping out of the $100 limitation; but 
let me outline for you how that possibly will work as a serious dis- 
advantage to our mercantile marine fleet. 

I think if the gentlemen that are advocating that change have in 
mind that for the present increasing the freight rates will compensate 
for the additional risk they will find that in a very short time 
through competition that that additional advantage of compensation 
will entirely disappear, and we will then be on the same basis that 
we are to-day. I think quite possibly that might work out that way. 
You have as a competitor of the mercantile fleet, and a very keen 
one, all of the Canadian lines, and it does not by any means follow- 
that if the Harter Act is changed the Canadian Government will 
make a like change in their water carriage act. Already the Ca- 
nadian lines have a tremendous advantage in the inland rate situa- 
tion, and I may say it is a very grave struggle for us here in the 
North Atlantic ports to compete on a favorable basis with the Ca- 
nadian lilies. Therefore to add further burdens would only tend 
to put American steamers out of the running. 

I think it is safe to say that the bill-of-lading limitation to the 
continent and to Europe fully cover between 80 and 90 per cent of 
the commodities that ai*e shipped, and the remainder would be fine 
goods, which should pay a higher rate and should be covered by 
insurance. 

In making up freight rates there are three or four elements that 
are carefully considered. First of all we must consider the cost 
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of opercation ; second, the value of the goods, the weights, and meas- 
urements of the goods are also considered; third, we have brought 
to our minds frequently the foreign competition which a shipper has 
to meet, and for his protection and our own frequently we eliminate 
as far as possible the first two features, namely, operating costs, 
valuation, and so on, and try and place the merchant on a basis 
whereby he can compete with the foreign buyer. Now, it is obvious 
that if you are going to increase the cost of operation you make 
it more difficult for the rate-making bodies to bring in that human 
element of trying to put him on a basis whereby he can compete 
with the foreigner. 

It is my understanding that the chairman of this committee early 
in the hearing stated that he would prefer not to have the remarks of 
any of the shippers challenged, but would rather have those who dis- 
agreed make their statement when they came on the stand. I take it 
that it is my privilege to comment on some of those remarks that have 
gone before. 

Mr. Laws made the statement that it was a part of the rate-making 
consideration, in the sense that any line would name an ad valorem 
rate or a rate based upon value. I want to emphatically state that so 
far as the Continental and IT. K. lines are concerned — in any case, I 
will say our own line positively — that he is entirely wrong in that 
respect. We always have been ready to fix a rate based upon value 
and show the value on the bill of lading, which automatically carries 
full responsibility to the carrier for the value shown. 

Mr. Edmonds. Those are not published rates: they are special rates, 
are they not ? 

Mr. Ryan. Well, you can not publish a list of rates on that basis, 
because in fact we do not give that discretion to anybody but our own 
office, our main office in New York. 

Mr. Edmonds. Is it hard for a shipper of cargo to get those rates ? 

Mr. Ryan. No ; we could give them, but we would want to know 
what the conditions were, wnat the values were, and what the goods 
were : and we could make a rate then that would be reasonable both 
to the shipper and to the carrier. 

Mr. Edmonds. In making that rate j^ou would accept full responsi- 

Mr. Ryan. We would have to, because the value would be shown on 
the face of the bill of lading. 

Mr. Edmonds. You would remove the limitation? 

^Ir. Ryan. It would automatically do so. 

Mr. Price made a statement which I think is rather misleading to 
your committee, because it left the impression — I think he stated that 
flour shipments were frequently left behind, that they did not go on 
the steamer for which they were intended. Now, in the Continental 
and the European trades, flour is not booked for a sjjecific shipment. 
It is the practice of the trade to make an engagement for a specified 
west monthly shipment. For example, booking may be made for 
100 cars west. That means that the steamship companies, knowing 
the difficulty of the shipper in getting stuff to the seaboard in time 
for any specific steamer, they ^ive them that free latitude to get the 
stuff out from the West in the time over which he has control, and we 
undeitake to make it convenient for him in that wav. and move the 
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stuff as promptly after arrival as possible. Flour is not booked for a 
specific steamer, and I think I am safe in saying that there has re- 
cently at least been no time when flour has been waiting, or any other 
commodity, at the seaboard because of lack of tonnage. 

We have heard several men here express the opinion that this 
condition that we are going through to-day is world-wide. I think 
that is an absolute fact. I think we are suffering from the result 
of demoralization in every line of business and in every organiza- 
tion. We in our own organization are continuously prodding our 
own people to keep on their toes. We have drifted back in the last 
five or six years into a state where people do not seem to have the 
interest that they should, and I think that in time — and it is borne 
out by the statements of those before me— -that these pilferages will 
diminish, and I think that in time the situation will automatically 
and graaually remedy itself. But to impose a loss on the carrier 
will not correct the situation ; it will not act as a prod for the steam- 
ship carriers to employ more care ; they are doing that now and they 
need no prod, because of the losses that they have sustained and for 
which they are liable is in itself a sufficient prod. 

Something was said also about giving an " on-board " bill of lad- 
ing. That question was very thoroughly gone over by special com- 
mittees appointed, which held hearings with the bankers and the 
steamship lines in New It^ork a short time ago. 

Mr. Campbell. Just explain to the committee what you mean by 
an " on board " bill of lading. I question whether they really know 
what you mean, by that expression. 

Mr. Ryan. It was mentioned by one of the gentlemen here and it is 
in the evidence, that recommendation should be made that an on- 
board bill of lading should be issued by the lines, instead of the pres- 
ent form which reads "Received in apparent good order for ship- 
ment." 

Mr. Campbell. That is what I wanted to get. 

Mr. Ryan. And at that time, after careftilly going over all the 
conditions, the bankers, whom I think you will agree are mostly in- 
terested, recognized that it would be a spoke in the wheel — ^that it 
would be a clog to attempt to enforce anjnthing of this kind, because 
steamship lines could not give an on-board. bill of lading until their 
docks had been cleaned up, or practically the very last nour or two 
before the sailing of the steamer, to make absolutely sure of every- 
thing being on board. We made a special arrangement with them 
to cover that feature, showing a desire to cooperate with them, to 
the effect that if there were any banking conditions which stipulated 
that an on-board bill of lading had to be given, that every line — ^I 
will say practically every line represented m the conference, which 
included all the important lines — would indorse across the face of a 
bill of lading that the goods were actually on board or were not 
actually on board, as the case might have been at the last moment* 
In that way it did not prevent the rank and file of the shippers from 
getting their bills of lading immediately the stuff was delivered to 
the steamer. 

Steamer bills of lading are issued four or five or six days before a 
steamer sails and before the stuff is put on board, enabling a shipper 
to negotiate his documents and get nis money, and not lose interest 
for five or six days, which is a very important thmg. 
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Mr. Edmonds. There has not been very much trouble occasioned 
by that, I imagine? 

Mr. Ryan. No. 

Mr. Edmonds. As a matter of fact, I should rather think it was 
an advantage to the shipper. 

Mr. Campbell. It is a very big question, Mr. Edmonds, in New 
York with the bankers. 

Mr. Edmonds. Do the bankers demand an on-board bill of lading? 

Mr. Campbell. Yes, sir. 

Mr. LoiNEs. It all started, as we were told by Mr. Hickox, from 
the fact that the French courts had determined that the bill of lad- 
ing reciting that the goods were received for shipment was not a 
bill of lading at all, and therefore did not come within the terms of 
the instructions sent to the New York banks to advance sums against 
the bill of lading, insurance policy, etc. 

Mr. Edmonds. That condition is all wiped out now. There is 
plenty of cargo space and everything now. 

Mr. HicKOx. I have not heard from any of the banks after this 
flash, as it were, a year and a half ago, that there has been any fur- 
ther difficulty, but the whole thing started from just that instance 
that I spoke about. 

Mr. Edmonds. I imagine that the banks when they found that 
part of a shipment was going forward on one steamer and they 
were getting a bill of lading for the whole shipment on that steamer; 
and the rest of it was going oA another steamer — I suppose they 
would raise a question on that, too ? 

Mr. HicKOx. They might. I do not know about that. 

Mr. Edmonds. In other words, the division of a shipment was not 
because of intention but because of lack of space, but you give a 
bill of lading on vour wharf on the entire shipment, and then divide 
it up into a couple of cargoes. 

Mr. Campbell. In instances where that happened I think you 
will find they are very small. Is that a frequent occurrence, Mr. 
Ryan, or is it an unusual occurrence? 

Mr. Ryan. Well, it has been very infrequent, where the bills of 
lading have been returned to us and have the indorsements made on 
them that the goods were actually on board. 

Mr. Campbell. That is what I am speaking of. Mr. Edmonds is 
commenting upon the fact that you issue bills of lading showing 
shipment on board a certain steamer, or received for shipment on 
a certain steamer, and part of the goods go forward on that steamer 
and part go forward on another steamer. 

Mr. Ryan. That is very unusual — very unusual now. 

Mr. Edmonds. It was common, though, during the war? 

Mr. Byan. Well, yes; but it is to the interest of the steamship 
company to forward lots complete, because of the customs difficulties, 
and so on. 

Mr. Edmonds. There is no question about that, of course. 

Mr. Ryan. Now, Mr. Laws, I think, made some mention of a bill 
of lading in years past that had no clauses whatever providing for 
a limitation or liability. I have seen copies of bills of lading that 
were in force by our company — ^I speak from memory — back in 
1876, from some old records that we have there, and those bills of 
lading had a number of clauses just as our present form of bills of 
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lading do; and I think what he had in mind was full cargoes, wliich 
at the present day is still the custom, but those bills of lading refer 
to all conditions of a charter party, and that charter party embodied 
practically all the conditions which are enumerated in the re«:ular 
line bills of lading. 

Mr. Edmonds. Was there any change in the bills of lading after 
the passage of the Harter Act? 

JVlr. Eyan. Well, that goes a long ways back. I am speaking of 
bills of lading that were on file and were framed in our office. 

Mr. Edmonds. The Harter Act was not passed until 1893. You 
gradually drew tliese other provisions on it, did you not ? 

Mr. Ryan. I would say this — I am now giving simply my own 
views — the claim men are perhaps better qualified to answer that. 
I would say that these clauses wei'e brought on largely for protec- 
tion against crooks. There are crooks in every business and the 
lines had to protect themselves under the law against misrepresenta- 
tions and sharp practices of peoole who were continually doino^ that 
sort of thing, and it has been demonstrated tliat the important lines, 
the regular lines^ do not seek to cover themselves behind any screen, 
either in limitation of liability or in time of notice, when claims are 
just. I do not know of anything else that I could put before you 
that will be of interest. 

Mr. Lehlbach. Mr. Eyan, you said at the beginning of your re- 
marks, particularly in answer to a question by Mr. Edmonds, that 
where an ad valorem charge for ffeiffht was accepted and the true 
value of the package stated in the bill of lading, that then the limi- 
tations in the bill of lading were removed. I suppose you referred 
only to the limitation as to the $100 valuation ? 

Mr. Eyan. Yes, sir. 

Mr. Lehlbach. Every other limitation contained in the bill of 
lading was applicable just the same? 

Mr. Eyan. Yes; I should say so. 

Mr. Lehlbach. Leakage and breakage, etc. — whatever other limi- 
tations were in the bill of lading would still be ai^plicable to that 
shipment; the onlv change would be the increase in the amount of 
liability? 

Mr. Kyan. Leakage would hardly l>e applied for in that connec- 
tion, because the present limitation would more than cover the value 
of any snoods that are liable to leak, that are being shio'^-^d. I do not 
think there are any goods in that class where the value would exceed 
the limitation. 

Mr. Lehlbach. What I mean is that eA^ery limitation upon lia- 
bility in the regular bill of lading would still adhere to this ship- 
ment for which an extra freight charge was paid, except the limita- 
tion as to the amount of value ? 

Mr. Eyan. Practically so. 

Mr. Campbell. Now, if you will go a step beyond that and issue 
an insured bill of lading, all exemptions would be done away with? 

Mr. Eyan. Well, that would be, of course, a condition that would 
have to be brought up later, as to what extent our insurance would 
cover. 

Mv. Laws. Will yon let me ask you a question, please? 

Mr. Eyan. Yes. sir. 
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Mr. Laws. You are connected with the International Mercantile 
Marine? You are the general assistant freight agent of the Inter- 
national Mercantile Marine ? 

Mr. Ryan. Yes, sir. 

Mr. Laws. And you have rather given me the impression that you 
are interested in protecting American shipping. Is that right ? 

Mr. Ryan. Why, certainly. We are running American ships. 

Mr. Laws. Now, tell me what lines does the International Mercan- 
tile Marine run ? 

Mr. Ryan. The American Line. 

Mr. Laws. How many ships are you running now ? 

Mr. Ryan. In the American Line ? 

Mr. Laws. Yes; now running? 

Mr. Ryan. We are running about seven. 

Mr. Laws. What other lines? 

Mr, Ryan. The Red Star Line. 

Mr, Laws. Is that an American line ? 

Mr. Ryan. No. . 

Mr. Laws. What line is that? What nationality; what flag is it 
under ? 

Mr. Ryan. The Belgian flag. 

Mr. Laws. How many ships are there in that line ? 

Mr. Ryan. I can not tell offhand. I think there are four or five. 

Mr. Laws. Now give us the next line. 

Mr. Ryan. What do you intend to develop by that question ? 

Mr. Laws. I am asking you for the purpose of developing 

Mr. CAMPBELii (interposing). It is simply this old saw that they 
have sawed away on so long, 

Mr. Edmonds. I think, Mr. Laws, the committee is entirely aware 
of that situation, unless you wish to put it into the testimony with 
the idea of developing something. 

Mr. Laws. I want to develop that the International Mercantile 
Marine is not an American line of ships, with the exception of a few 
ships of the American Line. They are all foreign ships. 

Mr. Campbell. Nobody questions that. 

Mr. Edmonds. That has been developed. We have developed that 
down here, and we have had hearings galore on it. There have been 
hearings before the merchant marine, there have been hearings be- 
fore the Shipping Board. I have got them all in my office over there, 
and I can bring them over and put them in the lecord, under the 
affidavit of Mr. Franklin, president of the company. 

Mr. Laws. I did not know that. If the committee is aware of the 
fact that the International Mercantile Marine is not an American line, 
I will drop it. 

Mr. Edmonds. We absolutely know their condition. 

Mr. Campbell. The International Mercantile Marine Co. is an 
American company, and all of its stockholders are American citizens. 
It owns the stock of the White Star and the Red Star and some other 
companies, which in turn own ships that are flying the British flag. 

Mr. Edmonds. In order to save time I will say that was gone into 
very completely and the entire statement was made under oath. It 
is all a matter of testimony on record here, as to all the subsidiary 
companies together with their officers and everything else. 

Mir. Laws. If the committee knows it I am satisfied. 
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Mr. Edmoni>8. Unless you wish to develop something new, it is 
useless to waste time on it. 

Mr. Laws. No; I will pass it. Let me ask you another question: 
How many changes, Mr. Ryan, have there been in bills of lading, in 
your bills of lading, of which you have any knowledge, in which the 
size of the bills of lading and the exemptions in the bills of lading 
have been increased? 

Mr. Ryan. Exemptions? 

Mr. Laws. Yes; exemptions, we will say, leakage and all the 
great many exemptions that are in a bill of lading — limitations or 
exemptions. 

Mr. Ryan. I do not think anybody is qualified to answer that off- 
hand. That is a question covering a period of years. 

Mr. Laws. Give us your best judgment. 

Mr. Ryan. There is no use of my giving a statement any way at 
all, because it would be misleading. 

Mr. Laws. There have been a great many, anyway, have there not ? 

Mr. Ryan. There have been some. I think the major conditions, 
liability conditions, have not Been changed. 

Mr. Laws. They have not been changed, but they have been added 
to. Is that not a fact? 

Mr. Ryan- I would not say that offhand ; no. 

Mr. Laws. Well, to your laiowledge, how many changes have been 
made? 

Mr. Ryan. I would not answer that question by saying of my own 
knowledge, because it would be a misleading answer. 

Mr. Laws. Now, in what instance have you, as a rate-making man, 
reduced the rates for the carriage of any particular article when any 
additional limitation or exemption was put into the bill of lading? 

Mr. Ryan. Did I say that? 

Mr. Laws. No; I am asking you if it was ever done. You did 
not say it. 

Mr. Edmonds. I would like to get the question. I do not quite 
get it. How have they reduced the rates for an increase in ex- 
emption ? 

Mr. Laws. Where the exemptions have been increased or added to 
the bill of lading, have they reduced the rate? 

Mr. Edmonds. You mean the amount of exemption has been 
raised? 

Mr. Laws. No ; I mean additional exemption placed in the bill of 
lading, whether or not Mr. Ryan has ever reduced the freight rate 
to the shipper because of the fact that the liability of the shipping^ 
coinpany was thereby reduced. That is what I want. 

Mr. Ryan. What particular instance can you point out where the 
liability has been reduced, and perhaps I can tell you what the effect 
has been? 

Mr. Laws. I can not do that. I am asking you the general question. 

Mr. Ryan. You are asking hypothetical questions that can not be 
very well answered offhand. 

IVTr. Laws. That is not a hypothetical question. 

Mr. Ryan. Certainly it is. 

Mr. Laws. Can you tell? 

Mr. Ryan. That kind of a question with a brief answer, a summary 
answer, is simply misleading. I came here for the purpose of trying- 
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to help this committee in giving them information to meet the situa- 
tion ; now it is only beclouding the issue to ask questions of that kind, 
it seems to me. 

Mr. Laws. Now, let me ask you this question — if you can not answer 
it or do not care to answer it. say so. I want to get it on the record. 

Mr. Rtan. I will tell you right now there won't be any " yes " or 
" no " answer to any question of that kind. 

Mr. Laws. Can you tell me, from your experience as the rate-mak- 
ing man for the International Mercantile Marine, of any instance in 
which you have reduced the freight rate to a shipper on a given 
article, where at or about that time there has been an additional 
limitation or exemption put in the bill of lading for those goods? 

Mr. Ryan. Tweedledee and tweedledum. The same question in an- 
other form. 

Mr. Laws. Can you give me an answer to that question ? 

Mr. Ryan. I simply answer it as I did before. 

Mr. Laws. That is the best answer you can give ? 

Now, you said that the courts had fixed the limit of $100. Is that 
your conception of it, that the courts fixed the limit of $100 in the bill 
of lading? 

Mr. Ryan. No: I did not say that. If I did say that, I want it 
corrected. 

Mr. Laws. Who did fix that limit, as you understan<J it? 

Mr. Ryan. Under the Harter Act we are entitled to fix the limita- 
tion. 

Mr. Laws. I mean who fixed the $100 limitation ? 

Mr. Ryan. The steamship lines themselves. 

Mr. Laws. That is all I have. I tried to bring out in this point 
that I made, that if we have to absorb the additional liability it would 
soon disappear entirely and we would get back to our present basis, 
and the net result would be an additional burden on the steamship 
carrier. 

Mr. HiCKOx. Mr. Ryan, aren't the printed forms of the bills of lad- . 
ing now in use substantially the same as they were before the war? 

Mr. Ryan. I think so ; ves. 

Mr. HiCKOx. Well, reference has been made to certain "rubber- 
stamp " clauses that were put on during the war. Did not those rub- 
ber-stamp clauses refer to conditions of war alone ? 

Mr. Ryan. Practically they were all war clauses, and those have 
all been more or less eliminated now. 

Mr. Edmonds. Mr. Ryan, do you have joint rates in the bill of lad- 
ins: with the railroads? 
_ Mr. Ryan. Not a joint rate. For the facility of business we have 
a through bill of lading system which enables the railroad agent or 
the western agent of the steamship line to name the shipper a through 
rate, a combination rate, which rates are shown separately on this 
through bill of lading, the rail rate to the seaboarcl plus the ocean 
rate to the point of destination. 

Mr. Edmonds. You do not make a. rate through from Chicago, for 
instance, to the point of destination in Europe? 

Mr. Ryan. It is virtually a through rate, but divided. 

Mr. Edmonds. A certain portion belongs to the steamship line and 
a certain portion to the railroad company? 

Mr. Ryan. Yes, sir. 
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Mr, Edmonds. And who does the transferring of that freight, the 
steamship company? 

Mr. Ryan. No; the railroads in that case undertake to deliver to 
the steamer. 

Mr. Edmonds. To the pier? 

Mr. Ryan. Yes. 

Mr. Edmonds. We had one of those bills of lading, a railroad bill 
of lading. I presume you would call it, of the New York Central 
Railroad nere yesterday, and in *that I noticed that there was a clause 
that the rate is subject to whatever terms the bill of lading may have 
at the time of the arrival of that freight at your pier. 

Mr. Ryan. Well, I can understand that. That is possibly for some 
out of the way place on which there is no regular service. 

Mr. Edmonds. There seemed to be a complaint on the part ©f the 
shippers yesterday that they did not know what kind of a bill of 
lading they would get from the shipping company. Would it not be 
possible, with Chicago only 24 hours away, that your agent in Chi- 
cago could be informed as to what kind of a bill of lading they were 
subjecting themselves to when they delivered those goods to the 
railroad ? 

Mr. Ryan. Absolutely, and if necessary, when making his booking 
with the Chicago agent — if it was in Chicago — he could demand 
from that agent that a copy of the local bill of lading be attached 
to that contract. 

Mr. Edmonds. But is your agent in Chicago not in a position to 
guarantee that the bill of lading that he might have in Chicago would 
be the bill of lading that the shipper would be subject to when he 
arrived at New York? 

Mr. Ryan. Certainly. 

Mr. Edmonds. They claim not. They claim that they do not know 
what the bill of lading is. Now, assume that this morning a shipper 
went to your office in Chicago and said, " What kind of a shipping 
bill of lading have you got?" They say, " Here is the International 
Mercantile Marine bill of lading. We are going to ship your goods 
on the International Mercantile Marine, and here is the bill of lad- 
ing." Now, he looks at the railroad bill of lading, and what does he 
find? He finds that if you, during the day or during the progress 
of those goods to the seacoast, choose to put in a new limitation or a 
new item or a new clause in your bill of lading that might be detri- 
mental to him, he would be subjected to it. Now, could you not in 
some way arranije to have your agent in Chicago guarantee that the 
bill of lading which he showed the shipper would be the bill of lad- 
ing that he w^ould have? 

Mr. Ryan. Absolutely. That is sound business. We would not 
hesitate a minute to give a shipper a copy of the current bill of 
lading. 

Mr. Edmonds. But would you guarantee that when his goods ar- 
rived in New York that that is tlie bill of lading he would be sub- 
ject to? 

Mr. Ryan. If he made a shipment on a through bill of lading, 
that through bill of lading provides that it is subject to all the 
terms and conditions of the local bill of lading in use at the time 
the shipment is made, and I think it would automatically mean 
that the date of the through bill of lading would govern the con- 
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ditions of the local bill of ladiiig^ which are in force on the day on 
which the through bill of lading is signed. 

Mr. Edmonds. That is not true in terms of the bill of lading. 
The railroad bill of lading that the man gets for his goods says 
" point blank," that it is subject to the bill of lading that may be 
in effect on the date of the shipment when it leaves New York. 
That does not seem good business to me. I think that is a thing that 
you can correct so easily that it ought to be done. 

Mr. Ryan. Mr. Chairman, I think that feature has been well 
covered in a through bill of lading, which has been gone over by 
committees of various trade associations and steamship lines, and 
has now been filed with the Interstate Commerce Commission. 

Mr. Edmonds. But not in effect yet? 

Mr. Ryan. No, sir ; it is under consideration by them before final 
approval. If I remember rightly, that bill of lading says — ^it enu- 
merates all the conditions, and it simply says that the shipment is 
subject to the terms and conditions of the local form of bill of 
lading not inconsistent therewith. Isn't that th« wording of it, Mr. 
Hickox? 

Mr. Hickox. Yes; I think so. 

Mr. Ryan. Not inconsistent with the rules which are printed on 
that bill-of-lading form. 

Mr. Edmonds. In that case the man in the interior would be able 
to know that the provisions were not going to be changed. 

Mr. Ryan. Practically he has every protection now. 

Mr. Edmonds. The situation in that man's mind, particularly if 
he is not very conversant with the shipping business, is that he may be 
subject to any kind of condition when his jgoods arrive at New 
York, and it is a very poor business proposition for the steamboat 
companies to allow that kind of impression to get into a shipper's 
mind. 

Mr. Ryan. Absolutely. That is one of the things which I want to 
strive to get into the minds of this committee, tnat the steamship 
organizations of New York are for upbuilding business and are along 
reasonable lines. You have heard these other men preceding me speak 
on the questions of claim. They have waived all the technical re- 
sponsibilities. I suppose they had in mind the case where some one is 
a crook and tried to put something over on them, and then they might 
use the technical limitations on the bill of lading, but not otherwise. 
We run our business along reasonable lines. We try to see the other 
man's side of it always, and when a shipper can do business* it is busi- 
ness for us, and naturally we have got to encourage that. 

Mr. Edmonds. It is good business for you, but we had representa- 
tives here and they showed one of these long bills of lading of the rail- 
road where in big type on the bill, the biggest type there, it was 
stated that they were not responsible for anything that you had done. 
It leaves a doubt in the mind of the shipper right away that the boat 
company is going to do something to him, and that is the doubt that 
you want to remove. 

Mr. Ryan. We have been striving — of course, we have had chaotic 
conditions during the war, but we have been striving to change those 
conditions on the through bill of lading and go over them very care- 
fully and rectify them, and I think that probably Mr. Campbell may 
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make some remarks, some reference to that bill of lading, which now 
has been filed with the Interstate Commerce Commission. 

Mr. Edmonds. Is this through bill of lading going to provide that 
you will be able to take something at the point of origin here in this 
country and deliver it in London or Liverpool or somewhere in 
Europe ? 

Mr. Ryan. It is gotten up with the view of applying it, if possible,, 
to any trade to any port. 

Mr. Edmonds. From an interior point to an interior point ? 

Mr. Ryan. From an interior point to the seaboard, and then beyond* 
into an interior point on the other side. 

Mr. Edmonds. That would put you in the same position as the 
through carrier, with the exception that you do not guarantee any- 
thing all the way through. But how far would the bill of lading go 
in regard to the responsibility for liability, the loss ? 

Mr. Ryan. You mean beyond the steamship line ? 

Mr. Edmonds. The railroads here have got to accept their full lia- 
bility in case of loss; your companies then take the cargo out and 
then you have to assume full liability of loss, or insure for it, or some- 
thing or other, or you have got to put in the bill of lading some limi- 
tations of liability to take it over to the other side ; then again put it 
on another railroad over there, and I presume the laws of that country 
would require that railroad to assume some liability? 

Mr. Ryan. That is one of the great difficulties, the connecting car- 
rier beyond the steamship line, and I do not believe that there is any 
way that you can cover that. The most we can do is to offer the 
facility of carrying the goods to destination under the terms and con- 
ditions of the carrying line and subject to the local conditions at the 
port at which it is delivered ultimately. 

Mr. Edmonds. Will it put them in a position to go in and compete 
with the Grermans for trade, the way they are handfing it? 

Mr. Ryan. The best way to find that out is to try it, Mr. Chair- 
man. We are trying to find a way to do these things and this is the 
best that we could bring forth up) to the present time. 

Mr. Edmonds. Now, you are going to tate goods, we will say, into 
Peru — you do not go there, I suppose, but we will suppose you do 
go there — you know the conditions because you have heard them, 
and so have we all heard them. You have got the question of un- 
loading into lighters, which is part of your through bill of lading; 
you have got the question of going through the customhouse, which 
is a part of your through bill of lading; you have got the question 
of going onto a strange railroad in a strange country under strange 
laws, which is a part of your bill of lading — until delivery some- 
where up in the mountains. 

Mr. Ryan. I can only say for the lines that we connect with that 
we would confine our operations almost wholly to concerns that we 
would consider reliable and responsible and who would deal with 
matters of that kind along just lines; and I suppose every operating 
line to South American ports would take the same precautions. 

Mr. Edmonds. I suppose you would have to do that, because other- 
wise you could not guarantee anything under the through bill of 
lading. 

Mr. Ryan. It is to our interest to take care of the shipper's inter- 
ests when the goods get beyond our line. 
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Mr. HicKox. Mr. Ryan, you have had a through export bill of lad- 
ing ever since 1899 in this country, have you not ? 
Mr. Kyan. Yes. 

Mr. HicKox. And hasn't it worked pretty well? 
Mr. Ryan. Yes ; there has never been, so far as I know, any seri- 
ous complaint with it and it has been found of very great use to 
western shippers. It was designed entirely for their convenience. 
When the through-bill-of-lading system was stopped by the rail- 
roads for a time when commercial business was still carried on, it 
was found to be a great hardship and, of course, when nothing was 
moved excepting war goods and war materials and all commercial 
shipments were stopped, it did not make so much difference ; but for 
a long time after the commercial shipments again moved we could 
only apply local bills of lading, and the pressure was so great from 
the shippers that finally Mr. Spence, who was then head of the Rail- 
road Administration, simply put his foot down and demanded that 
something be done at once to restore that through-bill-of-lading 
system. 

Mr. Edmonds. This new through bill of lading? 
Mr. Ryan. No ; it was not a new one. He restored practically the 
old one — its old form. 

Mr. Edmonds. But this new one proposed now; is this a better 
bill of lading? 

Mr. Ryan. Well, it contains certain modifications in the clauses 
to meet the views of the shippers and the changed conditions. Is not 
that right! 

Mr. HiOKOx. I think so. 

Mr. Edmonds. Would it be attractive to the shippers? 
Mr. Ryan. I think Mr. Hickox can probably explain that more 
fully. He has got copies of it there and can show that the various 
trade bodies practically accepted it with certain minor objections, 
and certain sides of the case are now before the Interstate Commerce 
Commission. 

Mr. Edmonds. They entered into this subject? 
Mr. Ryan. Yes; they held several hearings on it, one in Chicago, 
one in Washington, and one in San Francisco. 

Mr. HicKOx. I do not think they held one in Sari Francisco. But I 
will give you a copy of that a little later. 

Mr. Edmonds. We would like to have that. I am very much inter- 
ested in through bills of lading. I have watched the German system, 
and I would like to see it put into effect if possible here. 

Mr. Campbell. Wherein does your system differ from the German 
system? I think we might hear about that, because we have the 
traffic manager of the United American Lines here, who can tell you 
all about that phase of it. 

This is going far beyond any investigation of theft and pilferage* 
Mr. Edmonds. It enters into the making of the through bill of 
lading, Mr. Campbell. That is the reason we are taking it up. 
Mr. Campbell. I am very glad to have you do it. 
Mr. Edmonds. It is a question of liability in connection with a 
through bill of lading. The questions of liabilitv expressed in the 
views here are rather difficult, and to say the least the Germans 
would still have the edge on you in making a through delivery and 
guaranteeing that delivery ; and as one gentleman said this morning. 
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you ought to be able to place your responsibility somewhere in order 
to get a through bill of lading to compete with theirs. 

Mr. Ryan. You never will do it, Mr. Chairman, by imposing addi- 
tional burdens on the steamship carrier. If he has got any latitude 
at all in his earnings over and above his operating expenses, then 
he has got some slack which he can take up to meet those foreign 
conditions — competitive conditions. Therefore, instead of imposing 
additional liability on the ocean carrier, it should be lessened, just 
for that purpose. 

Mr. Edmonds. Would that not lead to a great loss of trade for the 
steamship companies, and a corresponding increase in trade by the 
company that does give the guaranty ? 

Mr. Ryan. Well, I do not know. I think that is one of the condi- 
tions which to a large measure will liave to be left to the transporta- 
tion lines. It is a problem for them to work out. They are just as 
keen to develop those trades as the Germans are, and I think that 
we can match up with the iJermans any time. 

Mr. Edmonds. Yes ; but I am trying to advance the thought here 
that those things have got to be looked into, and if you are going to 
get the trade, you have got to meet conditions. We are just as keen 
to do that as anyone could be. 

Mr. HicKox. Mr. Ryan, on this question of the giving of increased 
liability for an increased freight rate, which you have described, is 
that process followed substantially by all the principal lines trading 
in New York ? 

Mr. Ryan. You mean as to whether they would issue a bill of 
lading including the liability? T do not hesitate in sayina: for all 
the continental and ITnited iCingdom lines, which practically covers 
the whole North Atlantic, South Atlantic, and Gulf lines, that they 
would do that. 

Mr. Campbell. But do the shippers want that? 

Mr. Ryan. Onlv on verv rare occasions. I do not call to mind a 
single case where we have been asked to put the value on the bill of 
lading. 

Mr. Rush. Mr. Ryan, I am very much interested in what you say 
about that special valuation clause. Does the International Mercan- 
tile Marine do any volume of trade in that valuable stuff? 

Mr. Ryan. I think 1 stated that, roughly, I thought that between 
80 and 90 per cent of the cargo carried was of the character of goods 
whif'h are now covered bv the liabilitv as shown in the bill of lading, 
$100 to $150. 

Mr. Rttsh. And the other 10 per cent might be this more valuable 
stuif? 

Mr. Ryan. The other 10 or 20 per cent might be higher grade. 

Mr. RrsH. Can you give me any idea as to what rates you charge. 
New York to Liverpool, based upon value? 

Mr. Ryan. I would undertake to make a rate which would be com- 
mensurate with the risk incurred. 

Mr. Rush. Can you give me any idea what it is? 

Mr. Ryan. I would liave to figure it out. I would do it in this 
way: I would, first of all, consider what the cost would be to me to 
cover that with insurance — and I still maintain it is good business 
to cover your extra risk. Every business must have its limit of 
liability, but for convenience to a shipper, if he demanded the full 
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Taluation on the bill of lading:, I would undertake, first of all, to see 
what the insurance company would charge me, and I would base the 
rate on the additional cost that I would have to pay the insurance 
company. 

Mr. Rush. And that may vary in accordance witli the kind of 
^oods sliipped. There wouliJ not be any uniform rate ? 

Mr. Rtan. Yes ; you can not make it uniform. 

Mr. Rush. One thing more I would like to ask reofarding this re- 
duced liability. Of coui^se, that has been comparatively recently 
leg:alized, as I understand it. Did not these various steamship owners 
operate on a very much larojer liability prior to these recent decisioUvS, 
and still get away with it? 

Mr. Ryan. I do not know oflFliand when that change was made, 
either reducing or increasing. As a matter of fact, I can not tell 
you from memory how long the $100 or $1.50 limitation has been in 
force. 

Mr. Rush. It has only been upheld recently, I believe. 

Mr. Ryan. T think it has been held for a long time 

Mr. Rush. I mean 20 or 25 years ? 

Mr. HicKOx. It was in 1884. 

Mr. Rush*. But they used to operate under it before it became 
a law, and were still able to operate steamships at a profit? 

Mr. HicKOx. The derision of the Supreme Court on the subject 
was rendered in 1884, in Hart against Pennsylvania Railroad. 

Mr. Rush. But before that they operated steamships at a profit on 
the higher valuations? 

Mr. Campbell. British steamers, because vou had no American 
steamers. 

Mr. Rush. We did have a very large merchant marine in 1860 and 
prior to that. The British were able to get along with a full liability 
bill of lading. That is the point I want to bring out. 

Mr. Campbell. But for entirely different reasons. Whv did it 
disappear? 

Mr. Ryan. Mr. Laws has asked other people something about 
carrying the full liability. He did not ask me that question. I was 
hopeful that he would. I do not know how our people would take 
that. It is a question, as the other members have stated, for the di- 
rectors or the managers of the company to decide. 

Some years ago we brought out four or five up-to-date freight 
steamers — a good many years ago — and the insurance underwriters 
demanded the same rate of insurance on that type of boats that they 
did on a lot of old hookers that were then used in the freight-carry- 
ing trade. We pleaded with them that it was not a fair proposition 
to put the same rate of insurance on our boats, which were up to date 
in every respect, as on some of these old hookers, and we could not 
move them. They sat back in their chairs and smiled and said, 
" We are sorry, but the rate is the same on every line, every steamer." 
Based. I suppose, on the theory that the insurance companies fix 
their rates for this year based on last year's losses, and so on. So 
that in that case I do not see that the insurance companies take any 
great risk. At that time we said, "AH right, we will fifo into the in- 
surance business ourselves." And we did. I think we built two ships 
in a very short time out of the premiums that we saved, and if you 
will ask jny opinion — I do not know how our company will take it. 
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but if this Harter Act is changed and the full liability is placed on 
the steamship carrier, I for one will not only personally recommend 
but urge that we take on the full insurance risk. It is a logical 
sequence. 

I do not offer that as any threat. Do not misunderstand me. It is 
simply a statement that I want to place in your mind, 

Mr. Laws. You can not scare me at all. If you think you are scar- 
ing me, you are mistaken. 

Mr. Eyan. Well, that is what happened, and I think personally I 
am in favor of coupling up transportation with insurance. I thinK it 
is a good thing. 

Mr. Laws. Then we are not so very far apart. 

Mr. Ryan. Not at all. I do not know whether our directors Wew 
that in the same light or not. I do not know that. 

Mr. Laws. Just between us, you are an inexperienced man 

Mr. Ryan (interposing). Now, I do not want any more of these 
hypothetical questions. 

Mr. Laws. Do you know of any sound, good, moral business reason 
why a steamship" company that is paid to carry goods should not 
assume and be liable for the full loss of merchandise by theft, pilfer- 
age, and nondelivery, where it is shown legally and properly in the 
courts that that loss resulted from the negligence of that particular 
carrier? 

Mr. Campbell. No; and under the law you can recover in every 
case on your statement of the facts. You know it. 

Mr. Laws. If lawyers agreed we would not be practicing law. 

Mr. Campbell. You have stated a case that would absolutely in- 
sure recovery in any court. 

Mr. Ryan. Let me answer that by asking you another Question. 
What is the object of the insurance company? What do tney do? 
What are they brought into being for ? 

Mr. Laws. I will not answer your question until you answer mine. 

Mr. Ryan. That answers your question. 

Mr. Laws. If that is your answer to it, all right. 

Mr. Ryan. I would consider it an answer. 

Mr. Edmonds. Are there any more questions, gentlemen? If not, 
we will excuse the witness. 

Mr. Campbell. Mr. Chairman, we have the traffic manager of the 
Munson Line, and also of the United American here. Their testi- 
mony will be very largely cumulative in character, excepting that 
the traffic man for the United American Line was, prior to the war, 
in the service of the Hamburg-American, and he can tell you some- 
thing of that German situation if you would like to know it. Other 
than that I suggest their testimony would be simply cumulative 
along that line. 

Mr. Edmonds. Let him tell us about that. We would like to hear 
what you know about the ( Jerman situation. 

STATEMENT OF HE. T. K WALDOBF, CHICAOO, ILL. 

Mr. Campbell. You told me before we came in here that you Icnew 
of the German situation with respect to through bills of lading, as I 
understood you. 

Mr. Waldorf. I told Mr. Herrick. 

Mr. Campbell. I want you to tell the chairman. * 
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Mr. Waldorf. Mr. Herrick made the statement that in making a 
contract in Chicago the contract provided that the conditions of 
the ocean bill of lading would apply ; also that when he made a con- 
tract for shipments, particularly to Hamburg, the conditions of the 
connecting line applied, and he said he could not get the bills of lad- 
ing — he could not see the bills of lading that applied against those 
contracts. I want to say that our Chicago lines have not only our 
ocean bills of lading but also copies of the connecting line bills of 
lading in their possession. 

Mr. Edmonds. What he said was this, that he had no assurance 
when the shipment arrived at the port of New York that it would be 
subject to the bill of lading you had on file in your Chicago office. 

Mr. Waldorf. Our contract covers the shipment ; the contract says 
the bills of lading in force apply on that. 

Mr. Edmonds. Yes; but the bill of lading the railroad company 
gives does not. 

Mr. Waldorf. I think he could hold us on our contract. 

Mr. Edmonds. It is possible he could ; but he said his situation was 
that he bad to take the bill of lading of the railroad, and in large 
type — he had one of them here and he showed it to us in large type 
where it said, " Subject to the bill of lading of the steamship com- 
pany over which it is to go at the time of shipment." 

Mr. Waldorf. That may be true. 

Mr. Edmonds. If you would give him assurance at your Chicago 
office that anything shipped under that bill of lading would be 
accepted, I think you would cle^r up the trouble, and I imagine it is 
good business for you to do it. 

Mr. Waldorf. I certainly would say the Chicago office would stand 
back of the contract they have issued. That contract says that the 
bill of lading in force on that date applies, regardless of what they 
may sav- 

Mr. Edmonds. You may have a bill of lading in the railroad, and 
the man signs the bill of lading of the railroad, but he is a little 
troubled when his conscience gets to work and he wants to know where 
he stands; and if it is changed — it is not possible to change a bill of 
lading in four or five days, anyhow ? 

Mr. Waldorf. No. 

Mr. Edmonds. So you can very easily have the man with whom you 
issue the bill of lading remove that objectionable clause and say, 
'' Subject to the form of such and such a bill of lading." 

Mr. Waldorf. I think, if it would satisfy Mr, Herrick, we would 
be willing to say our contract would apply regardless of that pro- 
vision. 

Mr. Campbell. Do not overlook the fact Mr. Herrick is shipping 
with the Triangle Steamship Co. and that class of operators. 

Mr. Edmonds: You were going to tell us a little something about 
how the Germans handle their bills of lading. Have you any idea 
about that? 

Mr. Wau)orf. I do not know anything about the Bremen Line 
conditions. 

Mr. Edmonds. What do you know about their through bill of lad- 
ing — the German system of issuing a through bill of lading which 
guarantees arrival at the inland port in a foreign country ? 

60683—21 22 
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Mr. Waldorf. I do not know anythin<^. 

Mr. Campbell. Before the war, were you in the service of the 
Hamburg- American Line? 

Mr. Waldorf. I was with the Hamburfy- American Line before the 
war ; that is true ; but as for through bills of lading from the interior^ 
I do not think very many of those bills of lading were issued. I 
think the shipment originating in the interior was usually controlled 
by the for^varding agent, who carried the stuff from the interior to 
Hamburg, and there a through bill of lading was issued from Ham- 
burg to most anywhere in the United States. 

Mr. Edmonds. It has been published in some of the reports of the 
Commissioner of Navigation that the Government owned the rail- 
roads in Germany and the Government was interested in the steam- 
ship lines in Germany, and in their advancement, and the only ques- 
tion that came up in my mind was what they did at the other end 
when they got to places like Peru and Mexico where theft and pilfer- 
age were going on. But they did issue a through bill of lading from 
the town in Germany all the way to the point of destination. That, 
I think, was in the 1909 report of the Commissioner of Navigation. 
And I presume they are doing it to-day, but I wanted to know how 
they overcame the loss that was occasioned and must be occasioned 
with their goods in the customhouse, and so on, in South America — 
unless they purchased their way through the customhouse and the 
railroads down there to protect their goods. That is the thing I am 
interested in particularly. 

Mr. Waldorf. I do not think I can answer that question, but I 
think they would be up against the same condition as everyone else 
when it comes to delivering goods; that is, to the small points in 
South America. 

Mr. Edmonds. These merchants testify they get German goods but 
they do not get our goods. That is a very unfortunate situation and 
we ought to find some way of correcting that. 

Mr. Waldorf. Roughly, the condition now 

Mr. Campbell. That must have referred to the condition before 
the war, because the Germans are not doing anything down there now. 

Mr. Edmonds. They are doing too well to suit me from the last re- 
ports I get. They are growing by leaps and bounds. It is rather a 
hard thing to believe, but the reports show that. 

Mr. Campbell. Do you cai*e to hear from Mr. Kellogg ? It is simply 
cumulative. 

Mr. Edmonds. Just let him confirm the statements as he goes along. 
We do not want to have a duplication of testimony, and if they handle 
the freight exactly the same as the International Mercantile Marine, 
say so, and if their checking system is the same, say so, and we will 
know what that is. 

STATEMENT OF MR. CHESTEE B. KELLOGG, NEW YOEK, N. Y., 
FREIGHT TRAFFIC MANAGER, MTJNSON STEAMSHIP LINE. 

Mr. Kellogg. I want to impress strongly upon this committee that 
we believe we are servants of the shippers, in that we make eveiy 
endeavor to protect the shipper as far as possible. Now, we natura-lly 
do protect ourselves on our liability in our bill of lading, because that 
is the basis on which we get our living and, therefore, we do protect 
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GUI-selves to a great extent under that liability. It also protects us 
against crooked methods which we are bound to run up against. 
There is plenty of it among the shippers, but it is not general. The 
shipping public in general are very good, but we do i-un up against 
it and we need protection. 

Now, it seems rather peculiar that the insurance companies should 
be here luppin^ the steamship companies. It seems to me there must 
be a reason for it — that those insurance companies have run up against 
losses they had not anticipated, brought about. by conditions which 
were caused by the letting down of the morale. It is a matter that 
is well known everywhere among the manufacturing interests in this 
country, as well as overseas and everywhere else, and it is also well 
known that that thing is fast correcting itself. 

There was no great demand for ad valorem rates prior to 1914. 
That demand came when the insurance companies began to advance 
their rates to a prohibitive basis. Now we are willing to protect the 
shipper on the ad valorem value and do do it, both to South America 
and to Cuba. 

The steamship companies have been accused of discrimination. I 
want to say that the insurance companies discriminate against Ameri- 
can ships — good American ships — and refuse to give rates to Ship- 
I^ine: Board boats that are good steamers, classed lOO-A-l. 

Now, there is no use taking up a contention here between the ship 
companies and the insurance companies, because there should be 
cooperation between them — there ought to be cooperation between 
them. If, as you might infer here to-day, these insurance companies 
want to clear this thing up, so that there will be no risk, what is the 
use of an insurance company — why the necessity of an insurance 
company? 

Mr. Edmonds. I think, Mr. Kellogg, I should state to you, which 
possibly you do not know, that it was our committe that invited 
the insurance men here. I do not think they made anv request to 
come here particularly. As a matter of fact, 1 think if they had had 
their way they would have come down in October rather than now. 

Mr. KELLOGG. Yes ; but I was rather surprised at the attitude they 
have taken. 

Mr. Edmonds. The committee was not aware what attitude would 
be taken. We were aware of the losses that were occurring and were 
also aware through the public press of the increasing rates, and were 
also aware of the fact it stood against our making sales, particularly 
in South America. 

Mr. Kellogg. It seems to me the question is one of where we are 
now. It is the water that has gone over the dam that has caused the 
trouble. It is the question of the great volume of goods that were 
sent out of this country during 1919 and 1920, which caused conges- 
tion in all these ports. And another thing, our shippers are suffering 
a great deal from having shipped by other lines that were not regular 
in their trades, because the regular lines knew that they should 
handle only a certain amoimt of freight. Now, it was to the interests 
of the shipper himself and to the interests of the consignee to limit 
overcarrying in order to protect the interests of everybody. In our 
Cuban trades we never booked any freight from June imtil October, 
1920, but that does not mean we stopped our steamship service. That 
means we were carrying freight which had been booked by the ship- 
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pers who had not known their ability to ship for the past six months. 
They booked with us for certain steamers and the freight never ar- 
rived, because of the manufacturing conditions in this country, and 
as a result we stopped our facilities and used our facilities to take 
care of old bookings gradually, to keep our terminal facilities from 
being blocked up, simply because the terminals in Cuba were not 
able to take care of it. Then the shippers took whatever ships were 
offered them for Cuba, whether regular line or not, and some of 
these spasmodic lines went in there and made representations to 
them they were able to take care of the situation, and they were not 
able to handle the situation; they had no terminals, although they 
said they did have terminals, ^nd those are the conditions which 
brought about this chaotic condition ; those are the things that made 
the insurance companies so interested in this question of liability, 
because they have suffered losses. We, too, have suffered losses. 

Mr. Edmonds. It got to be an alarming condition when the insur- 
ance companies refused altogether to take insurance to certain points. 
It was certainly going to injure our trade when they could not get 
insurance, and no shipper, under your bill of lading, would care to 
make a shipment unless he did get insurance. 

Mr. Kellogg. I want to say we have found the shippers are taking 
them, those that are willing to ship cargoes, and we find more ship- 
pers offering cargoes, and even the old shippers coming back arc 
willing to take them, and they are coming to us and asking for 
ad valorem rates where the goods are of high value now, as compared 
with prewar. 

Mr. Campbell. Do your customers object to your bill of lading? 

Mr. Kellogg. I have not heard of any objection from them at all. 
We have offices in Chicago; St. Louis; Philadelphia; Baltimore; 
Mobile, Ala.; and New Orleans, and information can be gotten 
through those offices as to what our rates are and they can have our 
bill of lading and all the information necessary for making a 
thorough shipment. 

Mr. Edmonds. What is the condition of affairs down in South 
America to-day? 

Mr. Kellogg. They are slowly clearing up. The situation in South 
America is there are a great many goods that have not been received, 
for this reason — ^that those goods arrived there after the break in 
prices, and then the financial conditions became so acute there that 
it tied up the whole situation. There were goods bought on values 
far beyond the present market values. Now, if the consignee can get 
out, he is going to get out. The merchants of this country sold goods 
a year and a half ahead, and before the year and a half was up, in 
the line of textiles the prices had dropped and thej were urging the 
steamship companies to push this stuff out, to ^et it out of the coun- 
try. They wanted to get their bills of lading in bank and get their 
money. They were very strict at that time about giving credits; 
they asked for letters of credit to be placed in the banKS here so that 
they could get their money, and now the banks are coming back to 
them because their drafts have not been accepted at the other end. 

Mr. Edmonds. How about your pilfering in the case of those goods : 
have you had much loss? 

Mr. Kellogg. That is a question Mr. Knowles is acquainted with, 
because he handles that portion of it at the other end. Now, the 



THEFT, ETC., OF EXPORT AND IMPORT SHIPMENTS. 341 

question has been brought up about these changes in bills of lading. I 
have been with the Jminson Line for 22 years, and I do not know 
of any clauses that were in any way changed to lengthen the bills of 
lading to any appreciable degree. I do know we have improved the 
bill of lading; we have made it larger and made the print larger 
and made more space for listing the cargo in those bills of lading, 
because there is more miscellaneous cargo going. 

Mr. Edmonds. I could not read the bill of lading the other night, 
because I did not have my reading glasses ; I do not know what the 
shipper must have done when you had the other one. 

Mr. Kellogg. The others were very bum. This one can be read, 
but the others were very bum. Now, as to the question of changing 
the conditions of the bill of lading for 20 years back. The world 
has been growing; we are exchanging more valuable goods, more 
high-class goods, between one another than we used to exchange. 
That is one reason for the difference of the liability and sticking to 
it closer than we ever did before. 

Mr. Edmqnds. That advance is more in price than in the carriage 
of the goods. 

Mr. Kellogg. And in the volume of goods shipped. 

Mr. Edmonds. No ; in the price of the goods shipped. 

Mr. Kellogg. Yes; and in the volume of goods shipped, generally 
speaking. 

Mr. Edmonds. Lloyd's Annual claims the amount of interchange 
last year was only 35,000,000. tons; that is the amount of shipping 
that could be used. It was 35,000,000 tons as the maximum inter- 
change last year, and the year before we had 45,000,000 doing the 
same work. 

Mr. Kellogg. I was talking about the volume of high-class 
goods — the volume of goods exceeding the valuation of $100 per 
package. 

Mr. Edmonds. That has happened, however, without you increas- 
ing your liability at all; you still hold your liability down to $100 
per package. 

Mr. KeSlogg. But the contention brought up here was that before 
the Barter Act the steamship companies maae money without that 
protection. 

Mr. Edmonds. The only steamship lines, I think, we had running 
were one or two that got the postal subsidy, were they not? 

Mr. Kellogg. You mean as far as American lines are concerned ? 

Mr. Edmonds. Yes. The committee is simply on a searching ex- 
pedition; that is all. We want you to tell all the story you think 
would be interesting to the committee in regard to this liability 
question. It may be possible before very long we will be called 
upon to pass upon an amendment to the Barter Act, proposed in 
the Senate, and we would like to know something about the situa- 
tion before we take that niatter up. 

Mr. Kellogg. We should not consider it was right for us to take 
goods that might be valued anywhere from $10,000 to $20,000 and to 
ask the same rate of freight on them that we would on goods valued 
at $100. 

Mr. Edmonds. I do not think you are doing anything wrong in 
asking additional freight rate on that. 
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Mr. Kellogg. There is a great variation in the values of those 
things. You take the silks. They all vary in price. One case of 
silks might be worth only half of what another case of silks would 
be worth. 

Mr. Campbell. Mr. Kellogg, how frequently do you have appli- 
cations made to you by shippers for the deletion of the release val- 
uation clause and for a declaration of the invoice value of a higher 
value ? 

Mr. Kellogg. I could not give the number of the bills of lading, 
but it has increased recently quite rapidly, on account of the in- 
creased insurance rate which the brokers charge. We get consid- 
erable of it on boots and shoes, textiles to South America, and boots 
and* shoes to Cuba. 

Mi:. Campbell. Have you ever refused that to the shipper? 

Mr. Kellogg. No. In fact, we do differently than the trans- 
atlantic ; we carry the rate right in our tariff and any of our agents 
can quote it. 

Mr. Campbell. For instance, on a deleted limited value clause to 
Habana, what would be your increase in the rate ? 

Mr. Kellogg. At the present time it is 2J per cent beyond the reg- 
ular freight rate. 

Mr. Campbell. Two and one-half per cent beyond ? 

Mr. Kellogg. Two and one-half per cent. 

Mr. Laws. On the ad valorem? 

Mr. Kellogg. On the ad valorem. That rate is based rather high, 
to Habana on account of the fact that we take care of the handling 
charges of the wharf, the wharfage charges, and deliver to the 
carts of the consignee. That is a custom which is carried out in 
Habana. 

Mr. Edmonds. Do you carry that through the customhouse, too? 

Mr. Kellogg. We carry through the customhouse, but we lose con- 
trol of it to a great extent in the customhouse on account of the fact 
it is a customhouse, bonded, and carried on by the customhouse 
officials. 

Mr. Edmonds. Is there any pilfering down there in the custom- 
house? 

Mr. Kellogg. There was a great deal of pilfering down there in 
the customhouse during the congestion, but the Habana docks are 
fairly well cleared up now and that is under control. 

Mr. Edmonds. You can watch it all the time, unless they have a 
bonded warehouse. 

Mr. Kellcxjg. The docks we go to are controlled by us, as far as 
they can be controlled under the Cuban law. 

3!lr. Edmonds. The customhouse warehouse is right down at the 
(locks in Cuba ? 

Mr. Keluwg. Yes, sir. 

Mr. Edmonds. Is that true farther south ? 

Mr. KelivOgg. Mr. Knowles can testify to that; I can not answer 
as to that. 

Mr. Campbejx. Prior to the war were the freights in the trades 
in which you were engaged on a competitive basis? 

Mr. Kklijogg. Yes. 

Mr. Campbell. Were you at that time operators of large charter 
tonnage ? 
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Mr. Kellogg. Yes. 

Mr. Campbeix. Have yoii since the war been operators of Shipping 
Board tonnage i 

Mr. Kelix)go. Yes. And we are operating a regular line of Ship- 
ping Board boats to South America — these large passenger boats — 
tlie only American passenger line I know of to South America. I 
know the American Legion was recently put into that trade. 

Mr. Edmonds. How many passenger boats have you running in 
that trade now ? 

Mr. KEiJiOGG. There will be three. 

Mr, Edmonds. The Avien€a7i Legloio will make the third? 

Mr. Keli/)GG. The Aviet^can Legion will make the third. There 
are two others, the Martha Washington and the CaM-ao^ that carry 
some freight, being smaller boats. We are now operating the Amer- 
ican Legton^ the Aeolus^ and the Huron, 

Mr. Edmonds. They are all above 10,000 tons ? 

Mr. Kellogg. Yes. 

STATEMENT OF ME. KENNETH £. KNOWLES, NEW TOEK, N. Y., 
EEPEESENTING THE MUNSON STEAMSHIP LINE. 

Mr. Campbell. What is your position, Mr. Knowles? 

Mr, Knowlks. T am manager of the South American part of the 
Munson Line, which i-eally has to do with the operation of the boats — 
the physical operation. 

Mr. Campbell. Will you tell the committee the physical condition 
which has existed in the South American trade since the armistice and 
the present condition ? Just trace the situation down there for us ; we 
want to know fully what the situation is. 

Mr. Knowles. I should like to preface any remarks I may make 
directly on that subject by speaking of the condition I have heard 
several of the «:entlemen refer to— that is, the demoralized condition 
of the human element since the war — and to say that lately I think 
we have seen a betterment of that condition. To that condition I 
feel a verv large portion of the present difficulties with regard to 
claims is due. Particularly, perhaps, that is so in some of the South 
American countries where the cost of their imported materials, which 
are a very lar^re portion of their trade down there, have gone up so 
tremendously on account of the exchange. It has made attractive to 
them a great many articles that perhaps would not have attracted 
them under other conditions, and it is only lately that we find the 
power of the unions, particularlv in South America, being broken, 
as is evidenced, perhaps, by the ilartha WasMngton case, which you 
gentlemen have in mind. 

I believe this is the first time in eight or nine years when we have 
had any competition of a neight)or in Buenos Aires. We have been 
forced to accept such men as were assigned to the respective duties, 
and there was no choice to be had; we simply had to take them. 
Xow we find a change has been made, and it will probably extend 
itself so that we will have an opportunity of choosing an<l have 
much better care of our help, such as watchmen, tallymen, and other 
positions of that kind. 

The story of the operation in South America is fairly short. Most 
of the ports are entirely fiscalized; in other words, they are con- 
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trolled by the Government; practically all of the warehouses. I say 
"practically" because I do not know of any outside that are not 
controlled by the Government. We will take Eio and Buenos Aires 
as an example. The steamer coming alongside there is assigned its 
berth by application, we will say, to the customhouse, and the dis- 
charge IS made directly into the depots of the customhouse. That is 
our delivery at Rio to the consignee, gentlemen — to the custom- 
house — and the same applies in Buenos Aires ; and the delivery from 
the customhouse to the consignee is made either fairly promptly or 
very much later, in accordance with the consignee's desire to get his 
goods out. 

Mr. Campbell. What is the physical condition in that respect 
now? 

Mr. KnowliEs. It is very bad. At the present time the last in- 
formation I have seen is that there are some $35,000,000 to $40,000,000 
worth of goods in the warehouses at Buenos Aires that have lain there 
for months, and it is due largely to the drop in prices and the fact 
that the consignees do not desire those goods unless they can get 
them at a price which is satisfactory to them. 

Mr. Edmonds. Do you make your delivery at the customhouse 
wharf ? 

Mr. Knowles. Yes, sir. At Buenos Aires there are four very large 
docks and the warehouses are situated along the side of the river m 
a double row, with cranes in between the boat and the warehouse, 
and even cargo which carries no duty at all is discharged directly 
into the customs warehouse. Occasionally, such material as lumber, 
coal, and bulk cargoes are discharged under Government supervision 
into regular depots for this purpose. Of course, they are not subject 
to pilferage to any great extent. 

Mr. Edmonds. Have you had much loss of cargo ? 

Mr. Knowles. We have had a very considerable loss; but, con- 
sidering the conditions, I think that the loss has been comparatively 
small. 

Mr. Edmonds. Of course, you have not the condition to meet there 
that they have on the West Coast. You contract yourself out of 
everything and deliver to the consignee when you have delivered to 
the customhouse? 

Mr. Knowles. Yes, sir. 

Mr. Edmonds. So that you are done with it then? 

Mr. KNowiiEs. Yes. 

Mr. Edmonds. Your stealing or pilfering would occur on the ship ? 

Mr Knowi-bs. If it occurred. 

Mr. Edmonds. Or on the dock here. 

Mr. Knowi^es. We have spent a great deal of money in the course 
of the last two years in order to prevent any possibility of that very 
thinff. We have sent members of private detective forces down as 
members of our crew. We have arranged with the deck officers and 
men on whom we could absolutely^ rely to take time which perhaps 
they were entitled to ashore, or liberty time, in order to do their 
watches at the hatches, in addition to the regular watchmen which 
we assigned and whom we picked as best we could as the best men 
available. 

Mr. Edmonds. You must have had considerable losses to take those 
precautions. Originally, I suppose you started out and took the pre- 
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cautions you would ordinarilj, and it grew to such an extent you 
had to take those precautions in order to protect their cargo ? 

Mr. Knowubs. We did. Originally, for a period perhaps of one 
or two months. And that was particularly with the starting of the 
passenger steamers which carried a very much higher grade of 
cargo than the freight steamers; naturally, because they get the ex- 
press package freight ; and as the upcurve of our normal line, we will 
say, was discovered, when those first two boats went out, we took 
additional precautions. 

Mr. CampbeizL. What ships were they? 

Mr. Knowi/ES. The Moccasin was the first boat, the Callao was the 
second, and the Martha, Washiru/ton was the third. Since that time 
we have had Constructed in all of the boats special compartments in 
charge of a special deck officer in which certain materia4s, such as 
silk stockings, imderclothing, shoes, plated silverware, and things 
of that kind, have been stowed under the personal care of one of 
our reliable deck officers, such as the first or second mate. He has had 
to get a receipt in the South American port of delivery for the dif- 
ferent articles shown on his list and deliver it personally on his 
return to the office. 

Mr. Edmonds. For all packages? 

Mr. Knowmis. No; for certain classes of freight which could be 
placed in compartments of that kind and which was most liable to 
pilferage, as found in our case and the case of others. 

Mr. Edmonds. In the case of hosiery, for example ? 

Mr. KnowiiEs. Yes, sir. 

Mr. Edmonds. Have you found any pilferage of goods you put 
in this special stowage? 

Mr. KNowiiEs, It has always been limited; I would not say en- 
tirely. Occasionally we have found stockings in the boat which 
apparently came from some place of that kind ; but I do not think 
any of that has come since we had the compartments fixed. That 
has come on occasions when we had a little more cargo than could 
be contained in that particular compartment and perhaps was stowed 
where somebody could get at it, but I think in most instances very 
little has been taken oflf the boat. At times when we have suspected 
something of that kind we have had a search made, and in one or two 
instances we have found small quantities taken off. Those are cases 
where the cargo is most likely to pilferage, because in order to get 
off the boat the goods must be concealed in the clothing, and they 
can notget away with much at anjr one time. 

Mr. Edmonds. Have the competitors of your line taken the same 
care? 

Mr. KNowiiES. I could not say. 

Mr. Edmonds. How about the Lamport & Holt Line: thev are 
running down there? 

Mr. Knowles. Yes, sir. I do not know as to their methods, but 
undoubtedly they have a strong room. Whether they have had any 
additional compartments buUt other than to handle precious jewerly 
and things of that nature which would take care of clothing, hosiery, 
and things of that kind I do not know. 

Mr. Edmonds. Do they charge a special price on those things that 
are put in those compartments. 



346 THEFT, ETC., OF EXPOKT AND IMEOKT SHIPMENTS. 

Mr. Knowuss. We do not charge a special price for that. They 
would charge a special price on the valuation basis, I presume. 

Mr. Edmonds, i ou do charge 2^ per cent, as Mr. liellogg stated. 

Mr. KnowLiES. That is, if they request a rate based on the valuation 
basis, as I understand it. 

Mr. Edmonds. Yes. 

Mr. Knowues. But the strong room I am speaking of is provided 
at our own expense for our own safety, for the safety <St the ship- 
owner himself, who places the captains in charge of it to take care 
of things he thinks are especially susceptible to pilferage, and there 
is no extra charge for that. 

Mr. Edmonds. In that strong room you carry regular class freight ? 

Mr. Knowles. Yes, sir. * 

Mr. Edmonds. This 2^ per cent carriage is virtually an insured 
bill of lading? 

Mr. Knowojs. Yes, sir. 

Mr. Edmonds. You virtually guarantee delivery of the goods at 
point of destination? 

Mr. Knowles. That question of the insured bill of lading I will 
have to leave to Mr. Kellogg. I do not understand the traffic end 
of it as well as he does. 

Mr. Campbell. Mr. Knowles, would it be practicable to put all 
of your cargo into a strong room on the ship? 

Mr. Knowles. No; it would not. 

iVir. Campbell. Or to divide the ship into strong rooms? 

Mr, Knowles. The ship is divided now into what you might call 
strong .rooms in the holcls, and that is as near as you can possibly 
come to it to that extent. The cargo is stowed in those holds, i)er- 
haps 'tween deck, and the hatches are battened down. To a very 
large extent, that turns each hold into a strong room ; it is very diffi- 
cult to enter, that until they opened for loading and discharge. 

Mr. Edmonds. Don't they open those up every day in looking out 
for fires? 

Mr. Knowles. Not necessarily. There is that inspection made on 
passenger boats, of course ; but there are bulkhead doors on the pas- 
senger boats which would be accessible to the proper officer mukintr 
the inspection. On the freight boats it is quite usual to have a lx)at 
go down without opening the hatches at all, unless there should be 
cargo in there that would be badly damaged by sweating on the 
boats, or something like that, when one portion of the hatch might 
be raised from time to time in order to change the air. 

Mr. Edmonds. Those English lines* like the Lamport & Holt 
Line — do they carry the same limited liability that you do in your. 
bills of lading? 

Mr. Knowles. That I can not answer; I will have to refer that to 
Mr. Kellogg. 

Mr. Rbllooo. They do carry the same liability and use the same 
freight rates in making their ad valorem. 

Mr. Knowles. The point I want to make, Mr. Chairman, is in the 
course of the last two years, speaking for our line, we have spent 
consideiable of our own money, and we have made every effort pos- 
sible in order to i)rotect the shipper's interests; and, as far as the 
settlement of claims is concerned, we have endeavored to consider 
those from a fair-minded viewpoint rather than on a technical basis. 
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We have not only spent a great deal of time thinking put ways and 
means of protecting them ourselves, but' we have listened with a 
good deal of interest to the suggestions made by others at different 
times ; and among them some of the real shippens do occasionally 
come with very good suggestions along that line and many of them 
have been adopted. One thing which has been brought up, but 
which has never been successfully carried out, I think, in the South 
American trade, is the kind of packages in which goods are shipped. 
We find frequently, on delivery at our piers, that packages contain- 
ing material whicli would be subject to pilferage are not in the 
strongest condition in which it might be possible to have them, and 
we have recommended in the case of certain articles a certain amount 
of strapping which would make the entering of the ca^e diflScult 
without breaking it all up so that it would be noticed immediately. 
But in a great many instances, I ^think, it has not been carried 
through to the fullest extent. That, of course, is beyond our power 
to control, unless we absolutely refused to take the goods — which 
would probably be accepted by our British competitors in that same 
condition if we did not accept them. 

Mr. Edmonds. Is it true that the English ship, delivering goods 
at the ports in South America, will take less care with the American 
goods they are delivering than of the English goods, in unloading, 
and in so far as the handling of the goods is concerned — either in 
unloading on to lighters or unloading on the wharf? 

Mr. Knowles. I do not know of any specific case I could mention 
to that effect. 

Mr. Edmonds. It was so reported by one of the supercargoes of the 
Shipping Board. 

Mr. Knowles. I have heard it has been so reported, but whether it 
is true or not, I could not say. 

Mr. Edmonds, You have never had any personal knowledge of it? 

Mr. Knowles. I have never had any personal knowledge of it. 

Mr. Edmonds. I do not know that there is any other question I 
want to ask. 

Mr. Campbell. What can you do that you are not doing to safe- 

Kard this cargo? If Congress had said you had to take the full 
bility and had wiped out the Harter Act and said "We make you 
absolutely responsible for the shipment as insurers," what could you 
do that you are not now doing ? 

Mr. Knowles. If we had known of anything else, Mr. Campbell, 
I think it would already have been done. 

Mr. Edmonds. Let me ask you a question, just as a matter of 
curiosity. The rates to the West Coast of South America and more 
or less to the East Coast of South America, for theft and pilferage, 
have advanced rapidly with the insurance companies; so much so 
that it was a matter of comment in the nautical journals and the 
different marine papers, and so much so that they said at one time 
they would not take anything to certain ports and certain places 
and thereby rendering the position of the shipper very precarious if 
he took the ordinary bill of lading. Now, do you fi^nd this 2^ per 
cent covers any liability that may occur in that regard ? 

Mr. Knowles. I could not answer that, Mr. Edmonds, because 
that also is out of my jurisdiction. I really have finder my own 
fingers the physical operation only, and as to the relation of rates 
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with the trafljc itself, Mr. Kellogg would have to answer that ques- 
tion. 

Mr. Kellogg. I think, Mr. Chairman, this movement on the ad 
valorein basis you speak of has only been a recent movement and 
we are not in a position to say just how it has worked out. 

Mr. Edmonds. It is absolutely too early yet to say? 

Mr. Kellogg. It is absolutely too early yet to say how it really is 
working out. It takes time to average that thing up and to see 
whether we have been getting paid for our risk. 

Mr. Edmonds. If j^ou folks have been taking and all these gen- 
tlemen that have testified here Have been taking special precautions 
and the ordinary everyday precautions that you ought to take in 
unloading the vessels, handling the goods and checking up, then why 
do we find this continual advance of the average of theft and pilfer- 
age losses? And it must be sp, because the insurance companies 
when they advanced their rates must have known of that. 

Mr. Kellogg. That advance, as I tried to bring out, was at a time 
when the congestion was so great the cargo could not be properly 
taken care of. 

Mr. Edmonds. The advance they are suffering from to-day has 
only come in the last six months. 

Mr". Kellogg. I think, Mr. Chairman, they are now coming to 
claims that really date back to last year, at least. 

Mr, Knowles. That is right. 

Mr. Kjellogg. I do not think you will find they have claims for 
this year in any increased quantity — any increase in the number of 
pilferage claims. 

Mr. Edmonds. Is that being reflected now in the insurance rates* 
Mr. Rush? Are they in a better condition now? 

Mr. Rush. If such a condition arises, it undoubtedly will be re- 
flected in reduced insurance rates, and it has not come to the atten- 
tion of the insurance companies that it is so. Naturally, anybody will 
say when there is less freight shipped and less congestion, there 
ought to be less pilferage claims than when there is a big rush of 
goods ; that stands to reason. 

Mr. Campbell. Over what period of time do you figure ? You in- 
sured in the year 1920, we will say. 

Mr. Rush. Yes. 

Mr. Campbell. And you collect your premiums during that year. 
Now, over what period of time will those losses average, so that you 
will know the results of the 1920 business ? 

Mr. Ri SH. It depends on what their destination is, Mr. Campbell. 
To South America it is very slow : that is the slowest of the lot. 

Mr. Campbell. Can you tell now, for instance, your company, 
what your losses are going to total as a result of the 1920 business to 
South America, or even for 1919? 

Mr. Rush. No, sir. If I could do that, I would play the stock 
market. [Laughter.] 

Mr. Kkowles. We know that from $25,000^000 to $40,000,000 worth 
of goods are in the warehouses at Buenos Aires. Those goods have 
been there, some of them, for over a year, and have not been accepted 
by the consignees yet. Therefore, if there has been any shortage in 
those goods during their stay in the customshouse down there, that 
claim has not yet been filedi and in all probability if it were filed 
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now it would not be considered at all because it had not beea filed 
within a reasonable time after the time of delivery by the transporting 
carrier. 

Mr. Edmonds. Men buying those goods to-day would have to buy 
subject to what is in them ? 

Mr. Knowles. That is what they are doing and trying to do. The 
claims from South America are always a long time in reaching here. 
If the goods arrived and were examined immediately upon arrival, 
it would take perhaps six months for the claim to be filed in the 
States. 

Mr. Edmonds. Your company has washed its hands on those claims 
altogether? 

Mr. Knowles. After delivery to the customhouse. If we have a 
package accepted and get a clean receipt from the customhouse and 
they examine the goods very carefully, naturally they assume the 
obligation from then on, and it would have to be that way. If we 
were to assume the obligation while the goods were in the custom- 
house, we would assume something over which we have no control 
whatever and which we can not guard and can not watch. 

Mr. EnMONDs. Your condition on the east coast is somewhat better 
than it is on the west coast, where the cargoes are lightered. What 
do you do, Mr. Rush, with the cargoes down at Buenos Aires, which 
are tied up ? 

Mr, Rush. They would not be liable for a drop in value ; they are 

only insured against sea perils and acts of God, and, to a certain 

'extent, pilferage. In the case of Buenos Aires, their risk terminates 

within 10 days of the arrival of the goods on shore, so that we have 

no interest in what happens afterwards. 

Mr. Edmonds. Are not these goods insured by you ? 

Mr. RtrsH. Not by any insurance company, unless it be by a repre- 
sentative of the company down there, against fire. 

Mr. Edmonds. They have not any more sea perils ? 

Mr.- Rush. They have not any more sea perils ; only thief perils 
and political perils and a few other things. I would like to state, 
sir, that South America is an awful proposition. I agree with what 
the steamship people say about the way they handle goods. Handling 
is not the word ; " mishandling " is the word you want to use. They 
are a pretty tough bunch when it comes to stealing the goods, from 
the President of the Republic right down. I hope I have not over- 
stated it, but that is my opinion. 

Mr. Knowles. I do not think you have overstated it. Before I 
retire, may I bring out one point. Mr. Loines spoke of a prod to 
make the steamship companies more careful in guarding against 
shortages of cargo. Both Argentina and Brazil have a system of 
fining the steamship company double the duty for all shortages exist- 
ing on delivery of the cs^rgo at their ports, 50 per cent of which 
fine goes to the customhouse and 50 per cent to the person or officer 
who discovers the shortage. Now, that in itself is a fine which the 
steamship company has to pay and is sufficient prod to make them 
do everything possible in their power to prevent any shortages. The 
only way that can be corrected is by cable advices or a certified state- 
ment from the Argentine or Brazilian consul to the effect a clerical 
mistake has been made in the papers of the steamer, and that must be 
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presented to the customhouse down there before the arrival of the 
steamer ; otherwise the fine takes effect for the double duty. 

Mr. Edmonds. How about after it gets on the dock at Buenos Aires, 
when it is opened up and found to be short? 

Mr. Knowles. In that case it would not apply, because they would 
collect the regular duty upon the contents of that case from the con- 
signee at any rate. It is not a question of the steamship liability 
then ; that is a question of tlie liability of the man who would ordi- 
narily pay the duty. This fine in itself is sufficient penalty, it seems 
to me, for the steamship company to suffer now. 

(A recess was thereupon taken until 8 o'clock p. m.) 

EVENING SESSION. 

The subcommittee reconvened at 8 o'clock p. m., Hon. George W. 
Edmonds presiding. 

Mr. Campbbill. I would like to have you hear Mr. Leakway briefly. 
Mr. Leakway is the manager of the Bull Co. and has come down here 
specially to tell you about the Bull operation, because the Bull Co. 
has been especially complimented and I wanted the committee to see 
the justification of the compliment. 

Mr. Edmonds. If you will, tell us as briefly as you can what your 
situation is. 

STATEMENT OF MR. A. N. LEAKWAY, NEW YOEK, N. Y,, 
REFEEI^ENTING THE BTJLL-INSTJLAE LINE. 

Mr. Leakway. Mr. Campbell mentioned that the committee would 
like to be informed on the assessment of our ad valorem charge, which 
takes off the limitation of liability from our bill of lading. We have 
always had in our trade a waiving of the limitation of liability as 
covered by our clause 21 in the bill of lading, providing an ad valorem 
percentuge were assessed upon the actual value of the cargo moving, 
in excess of $8 a cubic foot for a package measuring less -than 12i 
cubic feet, or in excess of $100 a package for a package measuring 
more than 12i cubic feet. 

Mr. Campbell. For that release, what do you charge? 

Mr. Leakway. We have been charging 2 per cent in the Santo 
Domingo trade and 1 per cent in the Porto Rican trade. 

Mr. Campbell. Where do you operate? 

Mr. Leakway. We operate between New York and Porto Rico; 
but the 1 per cent ad valorem in Porto Rico has just been changed to 
2 per cent by the Porto Rican subcommittee of tlie West Indies con- 
ference. 

Mr. Campbell. In addition to waiving the release valuation clause 
in your bill of lading, do you also providg a marine insurance co^er 
for vour shippers if they so desire? 

M.r. Leakway. Yes; if any of our shippers do not have the facili- 
ties for placing marine, theft and pilferage, and war risk, we will 
cover them under an open policy carried by our firm from Wilcox, 
Peck & Hughes, adding on to the bill of lading just the premium 
charges assessed against us by the insurance company. 

Mr. Campbell. That is under an open cover that you keep with 
Wilcox, Peck & Hughes? 
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Mr. Leakway. An open cover that we keep with Wilcox, Peck & 
Hughes. 

Mr. Campbell,. Will you tell us, just briefly, what system of care- 
taking you have? What do you do to protect your cargoes from 
theft and pilferage? 

Mr. Leakway. We have two watchmen on the gate, known as gate- 
men. First, I should amplify by stating that all of our watching is 
done by an outside concern; not by our company. We employ an 
outside agency to do our watching. In order to place a check upon 
that agency, the responsibility for the work they do is placed en- 
tirely up to our dock superintendent and assistant dock superin- 
tendent, who are both active men on the pier and not spending their 
time in the office. In order to further check the operation of the 
watching agency, we employ two gatemen under our own employ — 
making two men on the gate. We employ from three to five watch- 
men on the short pier and one roundsman for that pier, except at 
times when we are receiving no cargo, when we reduce the number 
of watchmen on the pier in accordance with the amount of cargo on 
the pier. 

The gateman, in addition to supervising the line-up of the teams, 
are compelled to keep a record of every truck entering our dock, 
taking the license number of the truck, counting the number of pack- 
ages on the truck as it enters the dock, and counting the number of 
packages on the truck as it leaves the dock — one watchman taking 
tlie trucks entering and another the trucks leaving. The idea there 
is to prevent the carrying of cargo off the dock which should not 
rightfully be taken off. This record is forwarded to the main office 
and has not only resulted in putting a check on improper taking off 
the dock of cargo but it has served as well to aid our shippers in 
disclaiming claims made against them by truckmen for detention on 
the pier. 

Cargo of a special nature, such as silk goods, shoes, and valuable 
cargo, is received by a clerk appointed by the head dock clerk. About 
2.5 feet inside of our gate we have a crib, or rather, a bin, made of 
heavy oak from floor to ceiling, with a padlock. That bin is in 
charge of a special watchman of the watching agency. The cargo 
is delivered to that bin by our check clerk in the presence of this 
special watchman, who gives a receipt for that cargo. It remains 
in that bin until the date of the steamer's loading, at which time 
it is taken out of the bin, in the presence of that watchman, who is 
the only one who possesses a key to that bin, and laden on the 
steamer. 

Our regular line steamers to Porto Rico are equipped with a spe- 
cial cargo locker in the forward part of No. 2 'tween decks, which 
is the portion of the ship immediately in front of the bridge. It is 
checked into that bin by a check clerk, in the presence of one of the 
watching agency's men, and we are compelled to furnish them with 
a clean receipt. If any cargo has been tampered with, the watching 
agency is responsible for the cargo so tampered with and must reim- 
burse us. 

Mr. Edmonds. How long have 3'ou been employing those precau- 
tions? 

Mr Leakway. \^ e have been employing those precautions for at 
least the past 18 months. 
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Mr. Edmonds. Was this your customary way of handling freight 
before the war? 

Mr. Leakway. As to that I can not answer; I w^as not connected 
with the Bull Line at that time. 

Mr. Edmonds, You had a good bit of loss, I suppose, and were com- 
pelled to go into this? 

Mr. Leakway. It was not so much the loss as it was that particular 
class of cargo. 

Mr. Edmonds. How long have you been guaranteeing cargo for an 
extra premium? 

Mr. Leakway. That has been in effect ever since I have been with 
the Bull Line, and I believe has been the practice in the Porto Rican 
trade and the West Indies trade for many years. 

Mr. Kirkpatrick. What percentage of the shippers take insurance, 
and what percentage rely upon your unlimited liability arrangement ? 

Mr. Leakway. We have very few shippei's that avail themselves of 
the unlimited liability. As a matter of fact, one shipper in par- 
ticular — I think it is costing him money, but he has kept up the 
practice. 

Mr. Edmonds. You have your own piers at Porto Rico, have you 
not? 

Mr. Leakway. We have a long-term lease from the New York 
Dock Co., on Pier 27, Brooklyn. 

Mr. Edmonds. Yes; but in Porto Rico. 

Mr. Leakway. Do we own our piers in Porto Rico ? 

Mr. Edmonds. Yes. 

Mr. Leakway. In Porto Rico we lease our pier from the Insular 
Dock Co. in San Juan, in the Port au Ponce. The dock is owned by 
the Municipal Dock Co., and all steamers dock at that wharf. At 
all other ports on the island of Porto Rico there are no wharves; 
the steamers discharge into lighters sent out by the consignees. 

Mr. Edmonds. Do you have much loss dftwn in Porto Rico ? 

Mr. Leakway. Our losses have been rather heavy, but I would not 
say excessive. 

Mr. Edmonds. Do you still have them? 

Mr. Leakway. Our losses have been materially reduced. 

Mr. Edmonds. Are your losses in Porto Rico mostly where you 
lirfiter? 

Mr. Leakway. No. 

Mr. Edmonds. You go to San Juan all right ; you do not have any 
losses there, do you ? 

Mr. Leakway. Yes ; we have losses at San Juan, but I do not be- 
lieve that that is due to lack of precautions as much as it is due to 
the conditions in Porto Rico. 

Mr. Edmonds. You have no customhouse officials to bother with 
there ? 

Mr. Leakway. We have no customhouse officials to bother with 
there; no. 

Mr. Edmonds. You have a closed pier? 

Mr. Leakway. We have a closed pier. 

Mr. Edmonds. And yet you have stealing going on on the pier? 

Mr. Leakway. That I can not say, whether the stealing occurs on 
the pier or not. 
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Mr. Edmonds. If it does not occur there, whei-e does it occur? 

Mr. Leakwat. It could occur in transit, prior to the time the 
steamship company signed for the goods. It could also occur after 
the goods had reached the steamship company's hands; a package 
might be signed for in apparent good order and condition, just as 
they are always signed for, and we might also get a receipt from the 
consignee or nis driver for the package in the same like good order 
and condition, and yet that package might be delivered with portions 
of the cargo missing. It would be impossible to place the respon- 
sibility of where that occurred. 

Mr. Edmonds. Do you know whether it occurs in Porto Rico or at 
this end ? 

Mr. Leakway. I am not prepared to state. We have carried on 
numerous investigations and I believe a lot of the pilferage has oc- 
curred prior to delivery to the steamship company's hands, aad I be- 
lieve a lot has occurred after it has left the steamship company's 
hands. 

Mr. Edmonds. You do not guarantee delivery to the consignee after 
it leaves your wharf in good condition? 

Mr. Leakway, No ; but, neverthless, a package can leave our wharf 
in apparent good order and condition and still part of the contents 
will be missing. We have had instances where cases have been opened 
at the consignee's warehouse in Porto Rico and found to contain 
bricks and old newspapers, some of the newspapers being prints from 
the middle west of the United States. We have had others oearing the 
postmarks on canceled letters coming from the Twenty-third Street 
district of New York, from that post office, and our wharf is located 
away over in Brooklyn so that it would be impossible for anv of our 
employees to have pilfered that cargo and repacked it with that kind 
of packing. 

Mr. Edmonds. Well, when that package shows any tampering, of 
course, you locate it when it arrives at the pier? • 

Mr. Leakway. If a package arrives at the pier which shows any 
tampering, that package is refused; the shipper is communicated 
with and asked to be present at the wharf while we open the package. 
We had an instance occur just a couple of weeks ago. A shipment 
arrived at our pier and we had room to believe that the shipment had 
been either tampered with or had been repacked. We communicated 
with the shipper and he refused absolutely to have that cargo opened 
by our employees and removed the cargo from our wharf. We have 
had another instance of two packages 

Mr. Edmonds. Is that a case where rags were packed for silk? 

Mr. Leakway. No; they happened to be another commodity, not 
quite as valuable as silk ; but the cases showed evidence of having been 
tampered with — either tampered with or repacked. We wished to 
open several of those packages as a test, to see what the contents were, 
and the shipper refused. 

We have had other packages arrive at the dock, notably two cases 
that have come to my mind that wer^ in absolutely perfect order ; it 
was impossible to see that there had been any tampering with them. 
The cases were rather light. Those cases were supposed to contain 
shoes. After being opened, they actually contained shoe boxes with 
pieces of 2 by 4 timber sawed to the length and size of that box. At 

00683—21 23 
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the present time, three men are held for trial on those two cases — 
truckmen of the United States Trucking Corporation. 

Mr. Campbell. Where did that shipjnent originate? 

Mr. Leakway. That- shipment originated in Boston, Mass. It was 
shipped to New York and laid in the warehouse, I believe, of the 
United States Trucking Co. for about 30 days ; left their warehouses 
one afternoon and arrived at our pier the following morning. It 
actually got by us and got into our special cargo locker. We received 
a call from the shipper, stating that the police department had picked 
up these particular shoes — they were a special brand of shoes, bear- 
ing the consignee's mark — in upper New York. He asked if we could 
let him know the number of the truck that delivered those shoes and 
that we hold the cases. We held the cases to be opened in the presence 
of the detectives. Now, the special list I referred to in the first part 
of my talk enabled the district attorney to identify the truck that de- 
livered those cases and that is the only way they located the men who 
were responsible for that pilferage. 

Mr. Campbell. What shoe company was it that shipped those? 

Mr. Leakway. I can not retail, offhand. 

Mr. Edmonds. I presume it was that same case that was testified 
to to-day. Did the trucking company make good that loss? 

Mr. Leakw^ay. I can not ^y.'^ The steamship company was not 
held liable for the loss. Of course, wfe wt^ukl have been liable for that 
loss ^ 

Mr. Edmonds. Had you started it on its way? 

Mr. Leakway. Had thSt started on its w^y. 
' Mr. Edmonds. Are you through ? 

Mr. Leakway. If there arfe ho questions. 

. Mr. Laws. Do you charge anything extra for the specialcare to 
the shoes and thin^ that you put in this locker? 

Mri Leakway. Not at all. 

(The letter referred to reads as follows:) 

'• •  . 

........ .J BuLr.-lNsuLAB Line (Inc.). 

' ' '/'" New York, July 21, 192U 

' Vfdted/ static ^Shippinff cBoard/Washinfftonj D. C. 

t)EA«5St|y:i fn'^dcdrdatice with a requeRt of one of your roUeague». during the 
hearing last evenWg, I Inclose copies of our freight tariffs applying between 
New.York.andjjCKirt^,!^. Porto Rico and between New York and ports in the 
Dominican jjl^puonc. 

Your attehtioTi is dli^cted to clause 5 of these tariffs, describing the limita- 
tion of liability of the carrier, as well as the option of having this limitation 
waived by the assoesmenhof additional freight charges. 

A committee appointed by the Porto Rico subcommittee of the West Indies 
conference for the purpose of revising the tariffs to Porto Rico submitted 
to the confereiijce a revision of rule 5. reading as follows : 

• " 5. Packages exceeding $8 per cubic foot in value, unless a higher value be 
stated on the shipping receipt and again in the bill of lading, the value of 
tlie goods is taken to be the invoice cost plus freight prepaid, but not in excess 
of $8 per cubic foot with a limit of $100 per package. If a higher value be 
stated In the shipping receipt and again in the bill of lading and declan^d to 
be the basis for freight, the rates of freight herein named will be charged 
(subject to minimum charge herein named) and plus 2 per cent of the 
value that is declare<l in excess of $8 per cubic foot when the package measures 
less than 12^ cubic feet, and plus 2 per cent of the value that is declared In 
excess of $100 per package when the package measures more than 12^ cubic 
feet. Carrier's liability on partial loss of contents of package will be the same 
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proportion of the value stated above as the liartial loss bears to the original 
contents of the entire package." 

This rule met with the approval of the conference and will be incorporated 
in the new issue of the tariff which we hope to put into effect August 15. 
When the tariffs to the Dominican Republic are reissued clause No. 5 will 
be amended as above. 

If there is any other way in which we can serve you we shall be happy to 
do so. 

Yours, very truly, 

A. H. Bull & Co., 
A. N. Leakway, 
Manager West Indies Department, 

Mr. Campbell. Now, Mr. Chairman, we have had several witnesses 
heard that we brought here from the members of the American 
Steamship Owners' Association. That is about all you can hear in 
one day. If you want to continue your hearing here, or will come to 
New York, we will produce men from all of the old-line steamship 
companies doing business out of the port pf New York, and we will 
show you the same kind of care in the handling of this cargo and 
the watching of it on board of the ship and in making delivery. I 
think your investigation is right along the right lines, and I would 
like to see you go to the bottom of it; but you can not do it here in 
Washington. 

Mr. Loines will now talk to you about protection and indemnity 
insurance. 

STATEMENT OF MR. RUSSELL H. LOINES, NEW YORK, N. Y., SEC- 
RETARY AMERICAN STEAMSHIP OWNERS' MTJTTIAL PROTEC- 
TION AND INDEMNITY ASSOCIATION (INC.). 

Mr. LoiNES. Mr. Chairman, I am the secretary of this American 
Steamship Owners' Mutual Protection and Indemnity Association of 
which you have heard some caustic reference during this hearing 
from the representatives of the underwriters. I want to tell you, 
briefly, what this association is and stands for. 

Mr. Edmonds. This is the American Ship Owners' Association ? 

Mr. LoiNES. This is the American Steamship Owners' Mutual Pro- 
tection and Indemnity Association and has no connection whatever 
with the American Steamship Owners' Association. 

Mr. Edmonds. I thought you said the American Steamship Own- 
ers' Association. 

Mr. LoiNES. You will find in the July number of the Marine Re- 
view a rather full account of the history of protection and indemnity, 
if you are interested in incorporating that in your records. I will 
say, briefly, that most maritime countries have found it a convenience 
to deal with their marine liabilities, beyond those which are covered 
in the ordinary marine policj — ^the marine policy covers only the 
shipowner's liability for collision — in these mutual associajtions to 
which the members contribute in proportion to their tonnage, in con- 
sideration of the protection from liabilities incidental to the opera- 
tion and management of the steamers. 

I will leave with you a copy of the extracts from the by-laws and 
a summary of the nature of the risks covered ; also a copy of our in- 
structions to masters and lists of agents. 

(The summary of the nature of risks covered is as follows:) 
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American SxteAMSHip Owners 'MuTiTAt, Protection and Indemnity Associa- 
tion (Inc.). 

nature of risks covered. 

Owners' liability, in respect of the vessel insured, for — 

1. Injury to any person, including laborers handling cargo, members of cfew. 
passengers, persons on another vessel, or to any other person, including burial 
expenses, not exceeding $100. 

2. Damage to other vessels by collision, to the extent of one-fouth of the 
amount, when this risk is not covered in hull policies. 

3. Damage to other vessels and their cargoes otherwise than by collision, 
including damage by wash of steamer, crowtUng other vessels ashore, causing 
two or more other vessels to collide, etc. 

4» Damage to docks, piers, jetties, breakwaters, buoys, cables, and other fixed 
or movabte objects, and to property on docks «r piers. 

5. Damage to cargo, or re^)oneU>iUty for cargo carried or to be carried, 
including shortages and overearriagefi, exclusive of shortage consequent on 
B/L guarantee. Subject to a stated deduction on each voyage. 

e. Expenses of removing t!ie wreck of the vessel. 

7. Repatriating members of the crew. 

8. Extraordinary quarantiae expenses, by reasmi of outbreak of plague or 
other contagious disease on the vessel. Subject to deducti<»i of $200. 

9. Illness of passengers or seamen> including burial expenses up to $100. 

10. Smuggling, mutiny, oT unfounded fialms of crew. 

11. Customs and immigration fines and other fines arising from neglect or 
default of captain or crew. 

12. Cargo's proportion of general average, if not otherwise recoverable, as 
in cases where the G/A is brought about by the vessel's negligence. 

13. Legal and other expenses incurred in relation to any of the above risks, or 
when authorized in the interest of the association. 

This American association was organized on February 20, 1^17. 
Prior to that time American owners had been obliged to cover their 
risk through British associations. The British associations, I may 
say, had existed since 1865 or thereabouts. Norwegian and Swedish 
associations also existed for the protection of steamers of those 
nationals. Before we got into the war our owners found it an in- 
convenience to be subjected to the rules laid down for the conduct 
of the English associations, so that an association here on similar 
lines became essential, and at the demand of a large number of ship- 
owners we incorporated. At that time we had a membership con- 
sisting of 1,000,000 gross tons. We got into the war and after the 
Government requisitioned a large part of the tonnage our directors 
extended the cover of the association to take care of the Govern- 
ment's interests in the requisitioned vessels, and subsequently, when 
the German steamers were taken over, the Shipping Board found 
it convenient to have these matters dealt with through our associa- 
tion, and so we took in, little by little, the tonnacre of the Shipping 
Board. We now have a tonnage of about 8,000,000 tons. 

It is our duty to investigate and handle all these claims made 
against the owner. You will see from the list that there are at least 
a dozen* different subject matters which we cover. The bulk of them 
ars included in the cover of lose of life, personal injury, and cargo 
claims. We cover not only theft and pilferage, but damage to cargro, 
claims for overcarriaere, and other responsibilities incidental to the 
carriasre of cargo. All of these claims that occur in any manner, 
after being investigated, handled, setttled, etc., are distributed over 
the entire tonnage pro rata ; each member pays his share of the year's 
expenses in proportion to the entered tonnage. We are, therefore. 
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strictly a mutual association. Our function is service more than in- 
surance; we are a service organization. We relieve the individual 
shipowener of the necessity of maintaining a considerable staff to 
do a lot of the rough work of investigating all these cases, and by 
having the work concentrated and conducting it on a large scale we 
are able to render this service quite economically. We have a staff 
of more than 100 in our New York office and we maintain offices also 
in San Francisco, Seattle, Boston, Philadelphia, and Baltimore, and 
we have agents in other ports of the United States and in all of the 
ports of the world. 

Mr. Edmonds. Who is the president of your company? 

Mr. LoiNES. Mr. Alfred Gilbert Smith, president of the Ward 
Line, is chairman; Mr. Wm. A. Thompson, of the Texas Co.. is 
deputy chairman. Our other directors are Maurice Bouvier, of the 
Grace Line; Mr. C. W. Jungen, of the Southern Pacific Co.; Mr. 
Tomlinson, of the United American Line; and Mr. W. B. Keene, act- 
ing director of operations of the Shipping Board, 

These claims after being investigated are passed upon by our di- 
rectors at their monthly meetings, and our experience in dealing with 
the claims is availed of to secure methods of prevention. Early in 
the war, almost as soon as war started, when the shipments of cargoes 
in large bulk began transatlantic, we found it desirable to have a 
special survey of the stowage of those boats. New kinds of cargoes 
were being carried which many of the owners did not understand. 
We employed two surveyors who examined the stowage of all ships 
out of New York, with a special view of detecting errors and pre- 
venting claims before they occurred* A little later we took on our^ 
selves the responsibility of looking after the seaworthiness of many 
of those vessels, and we hav« a retired naval officer and a retired 
Coast Guard officer acting as surveyors, who give their special atten- 
tion to matters of seaworthiness of doubtful vessels. We render a 
similar service in San Francisco and other ports, where we call upon 
outside experts, not in our employ, to render a similar service on 
special occasions when it is necesf^ary. so that the owner is able to 
call upon us and have the benefit of expert advice on a good many of 
those matters which, if they are not carefully looked after — and 
many of the owners can not maintain the staff to look after them — 
would otherwise let him in for claims. 

We follow up our members from time to time with the results 
of our experience and draw their attention to things that are not 
properly done, and send out circular letters from time to time to 
keep them toned up. I do not wish to burden the record, but I will 
just mention the subjects of some of those circular letters — ^overload- 
ing; poor stowage too near bulkheads; deficient tarpaulins; tem- 
porary bulkheads and shifting parts; ventilators; steam pipes and 
'fire injectors; hose; overloading of tank steamers. I mention those 
as Dlustrative of the kind of preventive work which we do. Please 
bear in mind that we have in our association nearly 90 per cent of the 
seagoing tonnage of the United States, so that our function repre- 
sents, in a way, the collective effort of the shipowners to look after 
some of these functions. 

Mr. Edmonds. Particularly in reference to cargo and in handling 
cargo, I suppose? 
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Mr.,LoiNES. And also, I have not mentioned matters in connection 
with the loss of life and personal injury, where we turn to other 
things. 

To come down to this specific question of theft and pilferage which 
is of special concern to you, I want to say that we took hold of this 
subject some time ago. We noticed early in 1919 that thin^ were 
going rather badly and, about June, 1919, we set about investigating 
the cause of theft and pilferage. I assigned one of my staff, who had 
just been released from service on a transport and who had qualified 
during the war as a mate, to certain of the coastwise lines around New 
York. I shipped him as a quartermaster on these boats so that he 
would be able to watch the crew. The result of a number of voyages 
showed that th^re was a certain amount of petty pilferage going ofi 
among all of the crews at that time. It did not run into any serious 
figures. The prohibition law had not then gone into effect, and the 
chief subject of the crew's attention was such liquids as there might 
be in the hold of the vessel. We found they got access to the hold 
through the fireroom doors. We stopped that by notice to the 
various ownere to have a special watch on the crews. We found they 
were not only interested in liquids but also in food supplies and in 
wearing apparel. 

Mr. Edmonds. Did you find any of those steamers carrying 4 per 
cent beer down there during the hot weather that you can I'ecommend 
to us ? [Laughter.] 

Mr. LoiNEs. Well, I may have to go under the English flag for 
that, if you are not careful. The pilferage on the steamers was a 
small affair. Pilferage on the docks was more serious. We assigned 
to the docks, as members of the checkers' unions — we got men into 
these unions and had the conditions on the docks watched pretty care- 
fully through them. There was evidence of a good deal of connivapce 
between the checkers, longshoremen and the truckmen. We caught 
several attempts to pull off large thefts on the' docks, but we met with 
great difficulty in getting any convictions. We discovered, however, 
what was going wrong andj as a result of a number of investigations 
on different docks and trails, we got a special detective service on 
the job for a number of the principal docks in New York and gath- 
ered together a good deal of evidence with the hope of securing some 
important convictions. 

Wo became satisfied that the really serious trouble in the port of 
New York was the fences, which have been alluded to this afternoon 
by Mr. Senecal, of my office. That, we were convinced, was where 
the biff thieving was being done. The difficulty of securing convic- 
tions I need not enlarge upon : but to stop that was something which 
was very difficult for the shipowner to do. Tt was outside of his 
control : the " fence " Avork was done before the steamer got the 
jToods. It was the kind of thin^ that was alluded to bv the last wit- 
ness — tlie emptying of a box of expensive wearing apparel, of shoes, 
and filling it with other goods. ^\ e have had advices that the people 
who deal in things like silks have been making large fortunes by 
organized theft and ))ilferage of cases. We have succeeded in get- 
ting some minor convictions. Unfortunately, the results were not 
very SAveeping. We did. however, succeed in this: We insisted that 
our members should reorganize their watching service. Before we 
got into the war the work of watching on these piers was done by 
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old men, who worked 12 hours a day and got about $2.50 wa^es. It 
was an easy job and there was not very much that they had to do. 
As the thefts began to increase it became evident that they were 
hopelessly unable to compete with them. We insisted that the owners 
should employ competent watclunen, young, athletic, working eight 
hours a day and getting a man's pay. We got most of the leading 
companies to rearrange their watching service. 

This was about June of 1920 that this work got well started. 
As a result of that the thefts that occurred on the docks were unques- 
tionably very much reduced. The watching service, however, could 
not control the thefts from packages that occurred before they got 
into the shipowner's possession. Now we state that there has been 
a great improvement in the results with respect to theft and pilfer- 
age. That has been testified to this afternoon by Mr. Senecal, who is 
immediutelv attached to and in contact with that work. I mention 
these things to show that the shipowners are alert and are doing 
their utmost to deal with this condition. 

I want to draw your attention to the fact that the peak of this 
trouble was during the years 1919 and 1920. Since 1918, at the be- 
ginning of our second year, our tonnage increased from 1,000,000 to 
8,000,000. . Our merchant marine was not, early in 1918, highly 
•equipped in personnel. Our merchant marine had been largely a 
coastwise affair up to that time, with a few special lines engaged in 
regular trades. We had suddenly cast upon us the burdens of a 
shipping nation striking out in new trades, in new directions, with 
personnel inadequately equipped, at the best, to deal with new condi- 
tions. We had all the excitement of war conditions. We had the 
best men from all of these companies being taken away for service. 
That growth of the shipping business, under normal conditions, 
would in itself have been a fearful task to cope with and to organize 
competently. In addition, however, we had these war conditions. 

Another point I should call your attention to is that the shippers 
were also in themselves a war growth in large measure, A great 
many new firms sprung up that were not used to doing foreign busi- 
ness. Some of them have testified to-day, and the ignorance of ship- 
ping practice and of shipping law they have exposed at this hearing 
is a very fair indication of one of the conditions which the ship- 
owners have had to cope with. 

Mr. Edmonds None of the firms that testified here to-day 

Mr. LoiNES. I do not mean to-day ; I mean during this hearing. 

Mr. Edmonds. You mean the shippers. 

Mr. LoiNES. I mean the shippers ; yes. I refer particularly to the 
instance of the shoe manufacturing concern, which undertook to send 
a large and valuable shipment of shoes to Habana by way of Newark. 

Mr. Edmonds. Let me ask you something. Do you have any of 
these new concerns in your association? 

Mr. LoiNES. We did. We had them in our association as opei^tors 
of the Shipping Board vessels. We had to look after the operators 
of these Shipping Board vessels, and we undertook the work of in- 
structing a good many of them in some of the fundamentals of their 
business. We sent our men around to talk to their o])erating men, 
not finding it sufficient to circularize them, and we taught them some 
of the things they had to do. 
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Mr. Edmonds. Did their experience lead to greater losses and more 
troubles than some of the old-line companies with the existing war 
condition ? 

Mr. LoiNES. Obviously their experience was more costly than that 
of the old-line shipowners, who had more knowledge of their busi- 
ness. They made more mistakes. 

Now, consider the problem of personnel of all of our shipowners 
during these three yeai^, which I call incidental to the war, when 
our heavy shipping Avas done — 1918, 1919, and 1920. To begin with, 
as to the seamen and officers we had in 1915; the La Follette Act had 
undermined the morale of the seamen. In addition to that we had 
the necessity of a large new personnel in the service. The union rules 
for the engineers and officers were a serious handicap. I want to 
give one illustration of that, because it came under my personal 
observation: I was on a board which investigated the cause of the 
accident to the steamer of the Munson Line that turned turtle at her 
pier, the Moccasin, We were satisfied as a result of our investiga- 
tion that that accident would not have happened if it had not been 
for the rule of the engineei*s' union that no engineer of the steamer 
should be obliged to sleep on board at night. They compelled the 
owners to put a temporary engineer on board. The engineer who 
occupied that position that night did not know the location of the 
valves in this ship and was unable when the steamer began to give a 
slight list to do what was needful to restore the trim of the vessel. 
No shipping company in Great Britain, and I imagine many of our 
shipping companies now are free from this restriction, would 
ever think of allowing their vessel to remain at the pier overnight 
without an engineer on board who knew her. That is an instance, 
and a rather striking one, of the difficulties of personnel with which 
our owners had to cope. I wish I could giver you a list of the claims 
that we have had to pay, arising during the war, resulting from 
damage to dock in consequence of the engineer officers putting the 
boat full speed ahead when they got an order full speed astern. If 
we had 1 such case, we had 60, 

Mr. Edmonds. Is that in accordance Avith the union rules, too? 
[Laughter.] 

Mr. LoiNES. That I attribute to the morale of the material we had 
to work with. During that time the shipowners had to get whom 
they could. As another example, 30,000 stevedores, we learned from 
Commissioner O'Connor this morning, were taken into war service. 
The shipowners, the master stevedores, would get anybody they could 
at any price to do the work. In European ports there were similar 
conditions. At Harve, the conditions were almost as bad, if not 
worse, than they were at New York. I have referred to the condi- 
tions in regard to the watchmen. 

These were some of the things, Mr. Chairman, that I think you 
should keep in mind in forming your judgment of the shij^owner's 
share of responsibility for these losses from theft and pilferage, 
which are the subject of this inquiry.* Remember, also, that the con- 
ditions existing in foreign ports during the war were similar. Most 
of our shipments during those years were to the Continent and to the 
United Kingdom. That is where the heaviest losses occurred from 
thefts. Now all the disorganization and upheaval of the service, all 
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the new service, and the constant changes in personnel, gave the 
predatory nature its chance and contributed to the breakdown of the 
morale, which is admitted by almost all of the witnesses here as a 
large part of the trouble. 

Mr. Edmonds. Did you ever find a case where the captain and any 
of the officers were in collusion with men breaking into packages on 
the ship? 

Mr. LoiNES. I have known where officers were ready to accept some 
of the drinkables that came up from the cargo. 

Mr. Edmonds. Anything else besides drinkables ? 

Mr. LoiNEs. Yes; I have known of a few cases where officers had 
taken silk stockings and ladies night gowns from the cargo and gone 
ashore with them. Those things, however, are minor matters, Mr. 
Chairman. The pilferage done by the crew bulks very small in this 
large problem that you are considering. 

Now, I find the time is going very fast, and I should like to com- 
ment in detail on the points made during these three days' hearings, 
but I must cut it short. What is the remedy suggested for all this 
trouble ? The remedy is suggested by the underwriters and by those 
few shippers who have testified — because I consider that with the 
exception of the packers and some of these associations of manu- 
facturers that the shippers who have had serious complaints have 
been very isolated and unimportant in amount — the suggestion made 
is to put the burden on the carrier. Give him an interest in th^e 
clainfis. 

I have forgotten to state in my summary of our cover an im- 
portant fact as to the interest of the shipowner. On every voyage 
the shipowner bears the first $500 on the cargo claims, from whatever 
cause occurring. That is known as a deductible average. The asso- 
ciation pays only the excess of that $500. The shipowner, therefore, 
has a direct interest, as far as our association is concerned, in keep- 
ing his claims down. It is suggested that the $100 clause should be 
cut out. 

Mr. Campbell. When you referred to the shipowner having a direct 
interest to keep the claims down, you mean the particular shipowner 
owning that vessel ? 

Mr. LoiNES. The shipowner owning that vessel. 

Mr. Campbell. I did not follow the first part of your statement. 
Did you explain in detail the character of your association in the 
beginning ? 

Mr. LoiNES. Yes. Now the suggestion is put forward by our 
underwriter friends that this $100 clause should be cut out to give 
the carrier an interest, as if the carrier did not already have a suffi- 
cient interest. It has been testified fo by Mr. Ryon, of the I. N. M. 
Co., that 80 to 90 per cent of the outward cargo from New York 
consists of packages valued at less than $100. I would like to re- 
mind you, too, that that $100 valuq^tion at the present time includes 
a large number ot commodities, such as flour, wheat, cereals and 
cereal products, crude metals, foodstuffs in general, chewing gun^ 
oils, cotton, sugar, coffee, and other products which bulk largely in 
our trade. If the shipowner has to pay the first $500 of claims on 
every voyage as an individual, if he has to pay. his share of all of 
the claims for which his fellow shipowners are liable on the first $100, 
which makes him pay his share of 80 to 90 per cent of all the cargo 
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carried, I ask you in fairness if he has not already a sufficient interest 
in this subject to lead him to take whatever precautions he might to 
prevent pilferage and theft? 

Mr. Edmonds. Does that include the paragraph 4281 articles also — 
your limit of $100 in your bill of lading — precious metals, gold, dia- 
monds, and so on? 

Mr. LoiNES. No. We have special provisions in our by-laws for 
the shipment of precious cargo. 

Mr. Edmonds. How about the bill of lading? 

Mr. LoiNBS. That depends on the individual bill of lading of each 
firm. 

Mr. Edmonds. That is handled as a separate proposition by each 
company as an entity by itself ; is that the idea ? 

Mr. LoiNEBS. Yes. Now, Mr. Chairman, as to the magnitude of these 
thefts and pilferages, we had some figures given us by the first under- 
writer who testified, Mr. Rush, as to the thefts and pilferages by sea 
and also by rail, experienced by his company. Those showed that in 
the years 1917 and 1918, the loss in the sea shipments amounted to 
$78,000 and $108,000, respectively; whereas, by rail, the losses 
amounted to $441,()00 and $1,202,000, respectively. It is contended by 
the underwriters that if they could eliminate this $100 limitation 
from the bill of lading, and could eliminate some of these other clauses 
that they find objectionable, that would prevent some of these pilfer- 
ages by giving the carrier an interest. They have let the cat out of 
the bag by giving us these figures of -their losses by rail shipments. 
In those rail shipments, they have had all the clauses in the bill of 
lading that they wanted. Nevertheless, the theft and pilferage went 
on. It was considerably worse in its total than the theft and pilferage 
at sea. Now, they want us to believe that if this $100 valuation clause 
is cut out, theft and pilferage at sea will be stopped. 

Mr. Lehlbaoh. Are there any figures that would show the value 
of the shipments by rail during the period covered and by sea during 
the period covered ? 

Mr. LoiNE». I am only giving Mr. Rush's own figures, which you 
have. 

Mr. LBHiiBACH. I should imagine that the volume of the traffic by 
rail within the United States is somewhat larger than the traffic on 
ships out of ports of the United States. Whether there is a greater 
ratio in the volume of shipments than the ratio of the respective 
losses, of course, I do not know. 

Mr. LoiNES. I take it it is his insurance in the shipments, the in- 
surances placed by him. You will have to ask him to explain his own 
figures. 

Now, the real reason, Mr. Chairman, whv the underwriters want 
to eliminate this $100 clause, I think, is that it not only restricts 
their recovery of theft and pilferage claims, but also restricts their 
recovery of a srood many other claims from the carrier. They issue 
their open policy for cover against all marine risks from warehouse 
tp warehouse, and under this policy they cover marine perils, fire, 
and a large number of other risks, besides these various risks for 
whicli the carrier is liable. I have never heard an underwriter admit 
that if any change were made in these clauses that he would give the 
shipper any reduction for the small number of claims proportionately 
that he would recover from the carrier. The bulk of the claims that 
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the underwriter has to pay comes, from the sea perils. The claims 
against the carrier are a drop in the bucket and would cut no im- 
portant figure in his premium. The shipowner, on the other hand, 
IS much more affected by these claims, and they cast a heavier burden 
on Him. 

The cost of P. & I. cover, I should mention, at the present time 
is approximately 60 cents a ton on the gross tonnage of the ship, 
so that on a steamer of 8,000 tons, which is a fair-sized cargo steamer, 
the cost is about $5,000 a year for these liabilities distributed over 
our whole tonnage. 

Having had some knowledge of the British shipowners' clauses, 
we are naturally anxious to keep ourselves as close as possible to the 
British standard, and I am glad to say that our experience so far 
lias compared on the whole quite favorably with the British. 

Mr. Lehlbach. Is that because they are more liberal in settling? 

Mr. LoiNES. Well, that might be one reason, Mr. Chairman. An- 
other reason might have something to do with the management and 
the scale on which we conduct our operations and the preventive 
measures which we have taken and the size of our organization as 
compared with theirs, which is very much smaller. 

Now, the remedies, Mr. Chairman, it seems to me, are not to be 
found in legislation. They are rather in education, and they are in 
toning up the morale of our service, not only of the personnel under 
the shipowners' control, of the seamen and the stevedores and the 
watchmen and everything that lies within the scope of the shipowner, 
but they are also with the shipper. The shipper, in the first place, 
lias not made the study of the packing of his goods that he should 
have made. In this connection I want to incorporate in the record 
a short paper by Mr. C. C. Martin on One Essential of Sticcessful 
Exporting, and I want to leave with this committee Mr. Martin's 
book on export packing, which is a very thorough and scientific study 
of the subject. It was referred to by Mr. Eobinson^ vho, I wish to 
say, has made to my mind the most constructive suggestions for 
improvement that have been submitted to your committee in the 
direction of toning up the morale of the service. 

(The paper submitted for the record by Mr. Loines is as follows:) 

ONE ESSENTIAL OF SUCCESSFUL KXPORTINO. 

[By C. C. Martin, National Paper & Type Co.] 

The title of this paper ml^ht well he **The Cinderella of Export," for the 
subject of our disouss'on is export packing, the lowly, the misunderstood, the 
ignored. Yet, let us always remember that every dollar wrongly savei on our 
export packing 'means hundreds in the pockets of our foreign competitors. 
Neglect of this matter on the part of American shippers cost the marine insur- 
ance companies in 1920, for theft and pilfering losses, the very respectable sum 
of $20,000,000, and we are told by certain unappensed critics that even this Is 
too conservative an estimate, for a number of companies during the past year 
paid out, individually, more than $1,000,000 as a result of Ignorance or indif- 
ference on the part of shippers. However, that greater loss, the direct result 
of poor packing, which is expressed in lack of prestige abroad and orders that 
do not repeat, mounts up, we are confident, to several times the maximum 
'figure that has been mentioned. 

Doubtless the reluctance to consider duly and Justly the export packing 
problem is the result of the fact that the popular imagination conceives this 
to be a problem of amazing simplicity, and we fear that the same imagination 
looks upon the subject as a mechanical one, restricted in its skill and crafts- 
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nianshp to the carpenter's saw and the carpenter's hammer. Yet what we 
need most emi)hatically is a reformatfon of this popuhir imagination, for a 
man who *s competent in the matter of export packing? is one of the best edu- 
cated ind viduals in exiK)rt trade. Ths man woxdd have to Icnow a ^eat many 
thinpjs, of which the following are a few : 

Our expert must be fundamentally informed on the subject of tariff laws- 
and transportafon conditions, both maritime and terrestr al, throughout the 
world; he must Ivnow a good deal about stowage and the njechan'cs of ship- 
ping, and must not be in (loul)t regarding landing problems in d flferent ports, 
methods of handling goods, aixl commercial practices throughout the world; 
his must be a hghly develoi)ed and sufficient knowledge of different woods and 
the technique of case and box construction; familiarity with waterproofing 
methods and varied practice in the protection of commodities must be reiiuire<l,. 
as well as expertness in the matter of the holdng power of nails, center of 
gravity of shipments, reduct on of cub'c displacement, and so cm. Our expert 
must also be informed about marine insurance, for he must know when tt> 
insure against special risks and when not. and he must be acquainted with the- 
niceties of particular average. The varied knowle<lge that has been adv se<l 
as a requisite in this circumstance is not an exaggeration but is merely n 
superficial statement of what the men in our packing departments shouM know 
an<l what they will know eventually, when we can with confidence and truth- 
fulness say that we are prepared to pack our goods with that excellence aii(f 
sufficiency wh.'ch has characterized the work of certain of (mr foreign com- 
petitors. 

In view of the foregoing it is all the more suipri.«<ing to n(»te the false .sat- 
isfaction that a cons'derable number of the exporting fraternity seem to have- 
with reference to their export pack ng methods, and one need only test the mat- 
ter a very little way to become convince 1 of the fact that many American con- 
cerns interested in and engaged in foreign trade have yet to consider, even In 
a prelim-nary way, the various phases of this all-important problem. Yet 
when we think that no matter how pleasing our terms, no matter how satis- 
factory our promises of delivery, no matter how eminently suitable our goods 
may be to the needs and individual standards of the foreign buyer, all of these 
factors are of relatively slight Importance unless the shipment gets into the* 
possession of the consignee in good shape, so that he may place the merchan- 
dise on sale or in use after the long months of waiting. No exaggerAtioa is 
present when we state that export packing, Its sufficiency and its excelleDce, is 
a link in the chain of foreign trade which must be made of adequate and ster- 
ling value if that chain is to do its work. 

Hope and forethought to be of constructive value must be based upon knowl- 
edge, and we as American exporters can with confidence feel that the progress 
made in American exporting during the past few years will continue to be 
made, and that in this matter of packing we shall do our part. For let it not 
be supposed that we can not show names and examples in the roll of exi)orters^ 
that stand for the very finest sort of work in the matter of export packing. 
The great volume of discord should not pennit us to lo-^e sight of the true har- 
mony that is present, and we can point with pride to houses that have done 
and are doing all that could be expected either from the standpoint of experf- 
mentation or that of practice in the matter of pre])a ration of goods for overseas 
shipment. Many examples could be cited of con^ms that have neglected no 
opportunity to make their export package as sterling as the goods they contain ; 
that have continually checked factory records with agents* and consignees'" 
reports ; that have employed the finest engineering talent for, the purpogse of 
designing and perfecting export packages; that have carried through lengthy 
tests in laboratories and in actual practice to determine weakness or strength 
of a particular container; that have shipped go<Kls to foreign countries and 
shipped them back so that the factory itself might see the true condition or 
affairs; that have sent men of experience and ability to watch the shipment en 
route, to note everything that happened to it, so that knowledge of the matter 
might be perfected. We have developed export packing progress in many of 
our standard lines that could hardly be improved, and we have the right to he 
proud and satisfied with much of the work that has been done. However, for 
those who wish to begin their work .«;imply and sincerely, there is no factory 
so .small that it can not test its shipments in its own back yard. I know of a 
ftictorj^ in the Middle West, in fact. I know of several factories in the MWdle 
West, that have begun their experimentation at home, and this heglnnlng com- 
sists of dropping the package from various heights for the purpose of notiBg^ 
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the eHMt of the fall, both upon the package itself and upon the contents. I 
knoi^ of one concern that takes its package up several stories and drops it 
through the elevator shaft, while there are others that limit the fall to more 
modest altitudes — for example^ dropping the package out of the first or second 
story window. 

One of the most important things in the matter of export packing is to 
folWw strictly the instructions of the consignee. If these were f<Hlowed, a large 
proportion of export packing failures would cease to exist ; and if the instruc- 
tions regarding marks, division of the contents of the packages, and so on were 
obeye«l, the problem would be greatly simplifted. The wrong marks or incorrect 
marks may cost your consignee a great deal in lost time and money, it may 
even lose him the shipment ; wrong numbers may cost a fine in the customhouse 
of 25 per cent of the duty; plastering; the case with all sorts of advertising 
matter that indicates the contents of the case, may cost the marine insurance 
company a great many thousand;^ of doUars for losses due to pilfering; while 
instances of goods packed in heavy containers for countries where duty is levied 
on the gross weight, or cases of goods packed in fragile and light contoiners 
where duties are Levied on the net weight are too common and too dlecouraglng 
to be nienticmed. In this matter of following Instructions there is almost a 
classic case of failure to follow instructions on the pert of an American manu- 
facturer who received an order for goods composed in part of metal and in part 
of w<!>od, and who was told to ship these goods 30G pounds to a case, the metal 
good» in one case and the wooden goods in another. This manufacturer, filled 
with initiative and tlie desire to be agreeable, decided that his customer's 
instructions were faulty,, and that matters could be greatly improved by ship- 
ping one ease of 600 pounda However, he subsequently found, to his gi*eat 
suirprise, that oniy 300 pounds could be transported readily over the rough roads 
of the consignee's country, that there was a relatively high duty on metal 
goods amd a relatively low one on wooden goods, and that when both kinds of 
goods were packed in one case the higher duty was assessed on the whole 
package, and also that the customhouse allowed a certain weight for tare 
which would not have been exceeded by either one of the two cases, but which 
was exceeded by the case weighing 600 pounds. 

Export packing is a question of such very great complexity that in a paper 
of this length it is only possible to touch upon a very few of the essential 
points. One of these points is the construction of boxes and crates and 
the technique /)f nailing and strains. To be sure, the ideal export container is 
that wh'ch will deliver the goods tg the fcH'eign customer in perfect condition 
at a minimum cost, but the rub consists in determining just exactly what kind 
of a package will do this work. 

In thts matter is must be stated imn^ediately that comparatively Tttle domestic 
packing can be used for shipment abroad and a new and fresh start must be 
made in the construction of the foreign container. Here the type of box 
selected, the species, quality, and size of luml)er used/the method of nailing and 
joining, the kind of strapping and the scheme of packing the contents in the 
box. all vitally affect the sufficiency and serviceability of the export package. 

The qual ty of the lumber as regards seasoning and defects is a vital factor, 
for boxes made of green Jumljer lose a large part of their strength in drying 
out, owing chiefly to tlie loosening of the nails because of the shrinking of the 
boards. The character of the defects in boards, such as knot holes, openings 
in the grain and so on, are of the utmost importance and consequently the 
the greatest care should be used in selectng the wood for foreign packing cases. 
Likewise the size of the lumber used, its thickness and width are of great 
moment, and the manner in which the parts of the case are naUed together de- 
termines in a large measure the ultimate strength of the package. Often the 
addition of a few correctly placed na'ls will increase the strength over 100 
per cent, and it may be generally stated that improper and inadequate nailing 
are two of the most common faults in export containers. The metal strapping 
of export boxes is a prime factor ; practically all export cases, no matter what 
their size, we'ght, or destination, should be metal strapped, for properly applied 
strapping greatly increases the strength of the container and is also of material 
assistance In preventing pilfering. Waterproofing is a science in itself, and 
contrary to the general understanding, it may be said that a tin-lined case does 
not always guarantee by any means that the goods are protected from moisture. 

In the construction of crates we have a problem of cons derable difficulty for 
the reason that the construction of crates has not been standardized as has that 
of a case, and it is probable that greater loss is occasoned by excess cubic 
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measurement in crates than is true for boxes. In crates the method of joining is 
absolutely vital, and possibly more than for boxes the importance of proper 
nailing and proper bracing must be taken to heart. 

With reference to bailing we feel that the possibilities of this method of 
lacking have not been fully appreciated, but as time goes on practice will prob- 
ably show just how useful the bale Is as a labor and time saving factor. The 
War Department states in one of its bulletins, that over $50,000,000 was saved 
during the war by balling various textiles instead of packing in cases, the ex- 
perience of the War Department being not alone interesting from the stand- 
point of the actual saving In money, but also from that of the variety of ma- 
terials that were so packed, for bales went overseas containing underwear, 
hosiery, sweaters, gloves, coats, trousers, towels, blankets, tents, shoes, hard- 
ware, and so on. The advantages of the bale are numerous ; we have economy 
of the packing process as compared to that of casing, the saving of some 97 per 
cent in tare, great reduction In warehouse space, saving In dunnage, material 
reduction in cost of the packing, ease of handling, facility of transportation, 
and so on. It Is quite possible that by making arrangements with the consignee 
many of our overseas shipments now cased could be baled, for that this method 
is entirely satisfactory with a very wide range of commodities, experience during 
the war clearly demonstrated. 

Conditions in foreign countries must always be clearly kept In mind by the 
export packer for port facilities or lack of facilities, climatic conditions and 
means of transportation by land have an important bearing on the whole prob- 
lem. It may well be that the shipment Is discharge^ into a lighter in an open 
roadstead, with the accompanying hazards, and that this first peril is followed 
by others on land in the form of primitive facilities for transportation with all 
the resultant exposure to. the elements and possibility of injury to case and 
contents. The man who is familiar with the conditions in foreign ports and 
countries can frequently effect important savings in the character of the iJack- 
age and can minimize materially the peril of the goods. 

Of prime importance also in this matter is a knowledge of customs require- 
ments for these may condition the method of packing, and they have a very 
important bearing on the characfer of the case Itself. It must be appreciated 
that there are a great many different ways of assessing tariff duties and that 
the method used depends on the point of view of the foreign government. Duties 
may be on an ad valorem basis us in the United States ; they may be specific 
or on the weight and measurement of the goods as specified in ttie tariff ; they 
may be official, which is arrived at by taHiing an arbitrary basis of valuation; 
there may be a number of different weights specified, such, for example, as in 
the case of Brazil, where we have gross weight, legal net weight, and actual 
net weight. All of these tariff provisions have an intimate bearing on the char- 
acter of the packing and the packing expert must be well informed In the 
premises. 

At the beginning of this paper, attention was called to the millions lost annu- 
ally by shippers and insurance companies as a conseciuence of pilfering, and 
in again mentioning this Important consideration It seems more or less a duty 
to in a measure relieve the steamship companies of the onus that has been 
placed upon them. It should not be supposed for a moment that because a case 
of goods reaches a foreign port with a portion of the contents missing that this 
Is due to pilfering aboard ship. The minute goods leave the factory doors, even 
before they leave the factory, the pilferer may begin to get in his clever hand, 
and from this time on opportimlty Is abundant for tampering wit^j the case. 
No way has been found to physically prevent pilfering, as it would hardly be 
practical to send goods forward in burglar-proof safes, but it is possible to use 
various forms of safety slips and nails that will instantly show that a case has 
been tampered with. 

No discussion of export packing would be complete without mention of the 
Forest Products Laboratory, of Madison, Wis., for the work that the laboratory 
has done In experimentation and research has been of incalculable aid in the 
advancement of the science of export packing. During the war the laboratory 
saved tlie Government millions of dollars by redesigning packing cases for over- 
seas shipments, and the cooperation the laboratory offers the public in the 
matter of solving packing problems can not be too highly praised. All good 
friends of this branch of the Forest Service of the United States Department of 
Agriculture were more than pleased to receive a card from the director a few 
days ago stating that Congress had increased the laboratory appropriation some 
$100,000. Truly a well-merited recognition of worth and accomplishment. 
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There have been three points of chief importance that I have tried to em- 
phasize in this paper. The first is that export packing is as important and as 
much uf a science as any other phase of exjwrt work. Second, that the man 
who lias qualilied himself to be an expert in packing bulks large in the capacity 
and talent of foreign trade. Third, that there is gratifying and convincing evi- 
dence that appreciation of the first two points is rapidly becoming general 
throughout the United States. 

I believe that the shippers can go a long ways toward the preven- 
tion of theft and pilferage by constructing their packages so that 
they inevitably show on observation the effect of having been opened. 
The use of certain kinds of nails and the shape and construction of 
the package, which is dealt with in detail by Mr. Martin, I believe, 
from a careful study of that book, will be useful to your committee, 
and I take pleasure in leaving it with you. 

Mr. Lbhlbach. May I ask a question at this poi;nt? I believe it 
is your view and the view expressed here by the shipowners generally 
that the large proportion of the theft and pilferage that occurs to 
shipments from the time that the shipment leaves the rail carrier 
until its "delivery to the consignee abroad occurs while the property is 
in the hands of truckmen, draymen, or lighter men, and before it 
actually gets to the side of the vessel. 

Mr. LoiNEs. True. 

Mr. Lehlbach. I think I am fair in saying that you consider a 
majority of the cases of pilfering and theft occur at such times and 
not while the goods are in the hold of the vessel ? 

Mr. LoiNES. Yes. I think serious losses occur on the docks. 

Mr. 1<EHLBACH. You heard the testimony of the gentleman from 
Baltimore with regard to the experience at that port with respect of 
theft and pilferage. Do you think that there is a decided difference 
between the amount of such losses, in view of the fact that they occur 
at times, as you have described, in ports where it is possible to run 
the rail delivery alongside the steamer dock and load from the rail 
practically into the hold of the ship without the intervention of light- 
erage and cartage and trucking? Do you think that a very large 
element of theft and pilferage would be eliminated in a port of that 
kind, as compared to a port where lighterage and trucking and other 
means of transportation are necessary from rail to ship ? 

Mr. LoiNEs. Obviously; the reduction of one important stage in 
the transit would reduce the likelihood of theft in the total journey. 

Mr. Lbhlbach. The use of such a port, as against the port re- 
quiring lighterage and truckage, would be a decided economy to the 
shipper? 

Mr. LoiNES. Other things being equal. 

Mr. Lehlbach. Other things being equal, you would say yes? 

Mr. LoiNEs. Yes. Mr. Chairman, as I say, I believe that legisla- 
tion is not essential to deal with this question. I think that it can 
be remedied by concentrating effort and by cooperation on the part 
of shippers and shipowners; and I am sure that the shipowners 
are glad to have the benefit of these underwriters' suggestions who, 
by reason of insuring, are cognizant of the troubles of their shippers. 
But we think that the matter is one to be worked out primarily be- 
tween the ship owner and the shipper direct. 

I won't intrude anv further on your time. 

Mr. Bukchmore. May I ask one question: You have heard a 
number of these clauses in bills of lading reciting all the conditions 
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under which the ship would not assume liability; are you able to 
say, from your experience, whether it is a fact that the better liners 
as a rule do not avail themselves of all these rather extraordinary 
release clauses and saving clauses? 

Mr. LoiNEs. What do you mean by extraordinary clauses ? 

Mr. BuRCHMORE. I mean these clauses that have been read here 
reciting the numerous circumstances. 

Mr. iiOiNBs. You mean the clauses in the Norwegian bills of 
lading? 

Mr. BuROHMORB. Yes ; and the corresponding clauses in American 
bills of lading. I do not mean to ask you to express your opinion as 
to the propriety of the clauses, but whether they are not generally 
waived when they do not have much doubt as to the claim ? 

Mr. LoiNES. I should rather say they were generally valueless to 
the shipowners, because of the fact most of them are brought into 
operation by negligence and are, ipso facto, void. That point has 
been made during the discussion of these clauses. 

Mr. Lehlbach. Then why keep them — to safeguard any such con- 
tingencies when those things happen without negligence ? 

Mr. LoiNEs. I think a good many of them could be dispensed with, 
Mr. Chairman. 

Mr. LsHiiBACH. I suppose it is like common law pleading; they 
have always been in and so you continue to put them m ? 

Mr. LoiNES. The carrier is always glad to nave some help from the 
burden of proof. 

Mr. KiRKPATRicK. Take the clauses providing for notice of loss 
and the commencement of suit and notice of claim within a certain 
time. Do you find that the majority of the companies are disposed 
to waive those clauses, or do they insist on them ? 

Mr. LoiNBS. I think those clauses are very often waived. I know 
it is the attitude of a large number of companies, when a claim is 
sound on its merits in other respects, they do not insist on those 
clauses. They are necessarily there for the carrier's protection, be- 
cause a great many shippers take advantage of the carrier by not 
putting in a claim until a time when it is impossible for the carrier 
to get the facts. It leads the carrier into a position where he. can not 
deiend himself. It is right and just that there should be a reasonable 
time. Now, our courts hold that, in certain circumstances, where 
the conditions make it unreasonable, the clause is not valid. 

Mr. KiRKPATRTCK. Yes. 

Mr. LoiNES. You have got to rely on the judgment of the court. 

Mr. KiRKPATRTCK. Do uot they really use those clauses very much 
as an insurance company would use a technical requirement in an 
insurance policy where, for instance, they may suspect a fire to be of 
incendiary origin and can not prove it and they will then rely on 
some failure of notice, and so on? 

Mr. LoiNES. That is quite true, Mr. Kirkpatrick. I think most of 
tlie responsibljB and established companies would do that, and we, in 
dealing with the claims, usually have regard to those considerations. 
It has been admitted by our friends, who handle claims of the under- 
writers. 

Mr. Laws. I would like to ask you one or two questions. Have 
you with you any data to show the amount of claims that were pre- 
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sented to vour association for loss and pilferage and nondelivery, say 
in 1920 ? ' 

Mr. LoiNES. At the present time ? 

Mr. Laws. Yes. 

Mr. LoiNEs. No. 

Mr. Laws. That came into your hands through the steamship com- 
panies ? 

Mr. LoiNES. No. 

Mr. Laws. Have you any data with you to show the percentage of 
claims that were paid during that year, for those losses ? 

Mr. Loixes. Percentage in relation to what? 

Mr. Laws. In relation to the total claims ? 

Mr. LoiNES. Presented? • 

Mr. Laus. That were presented; yes? 

Mr. LoiNEs. No. 

Mr. Laws. Who is the final arbiter as to whether or not a claim 
is to be paid ? 

Mr. LoiNES. By the association ? 

Mr. Laws. Yes. 

Mr. LoiNES. The directors. 

Mr. Laws. Or by the steamship company ? 

Mr. LoiNES. The directors. 

Mr. Laws. The directors of the association ? 

Mr. LoiNES. Yes. 

Mr. Laws. Therefore the directors of the association are passing 
upon the question as to whether or not they shall pay out of their 
own steamship company's pocket, or whether they shall not pay? 

Mr. LoiNEs. Quite so. 

Mr. Laws. In effect? 

Mr. LoiNES. Yes. 

Mr. Laavs. And that is true of the first $500 paid by the individ- 
ual shipowner? 

Mr. LoiNES. The association is not interested in the first $500. 

Mr. Laws. Then the shipowner himself determines that fact? 

Mr. LoiNES. Presumably. 

Mr. Laws. Does your association supervise the docks, as you have 
indicated, at ports other than New York? 

Mr. LoiNES. Yes. 

Mr. Laws. What docks; what cities and ports? 

Mr. LoiNES. At San Francisco regularly and at other ports occa- 
sionally. 

Mr. Laws. Any in Europe? 

Mr. LoiNES. Yes. 

Mr. Laws. Where? 

Mr. LoiNES. Wherever it is necessary. 

Mr. Laws. W^ell, that is indefinite. Can you give it more defi- 
nitely than that? 

Mr. LoiNES. At Havre, Bordeaux, Marseille, Christiania, Copen- 
hagen, Hamburg, Bremen, Rotterdam, Antwerp, Genoa, whenever 
necessary. Also in the United Kingdom. 

Mr. Laws. What objection do you have to a steainship owner being 
liable for the full value of an article that is proven lawfully in a 
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court of justice to have been stolen, pilfered, or nondelivered through 
negligence while in the custody of one of your carriers ? 

Mr. LoiNES. I am very glad you have asked me that question. I 
forogot to bring it out in my direct statement. 

My view is this : We know from what has been testified to in these 
hearings that there is a great chance of theft and pilferage occurring 
while the goods are not in the possession of the shipowner, and in 
such circumstances the shipowner is liable for them, because he is 
unable to prove that the theft and pilferage did not occur while they 
were in his possession. Now, I feel that in fairness it is right that 
the shipowner's share of that loss should be limited ; that there should 
be some burden on the other interests ; particularly there should be a 
burden on the shipper to furnish a sound and strong package, capable 
of resisting the events of the journey. 

We are dealing with a condition. We are dealing with a trait of 
human nature that is probably ineradicable — the desire to take an- 
other man's property when you can get your hands on it. That is a 
universal trait, and there is no reason why when during a transit of 
which the shipowner's share is only one part and a loss occurs the 
shipowner should be brought into the position of paying for the 
whole of it. 

Mr. Laws. I say, assuming that it is legally proven in a court of 
law that the shipowner says that the loss by pilferage or nondelivery 
occurred through the negligence of the shipowner, what answer have 
you to the proposition that he ought to pay the entire amount of that 
loss ? 

Mr. LoiNES. You know, Mr. Laws, that the legal proof in a court 
of law that the shipowner is responsible may be brousrht home to him 
notwithstanding the fact that he has not been negligent. He may 
be proven negligent because he is not in a position to show the con- 
trary. We have had testimony here to-day of a case where the re- 
moval of shoes from cases came to the shipowner's knowledge by pure 
accident when he gets the goods. If he had not had a chance to dis- 
cover that those shoes had been removed before he got the package 
and it had gone on to destination and on delivery had been opened 
up and it was then found that that condition existed, he would have 
been in the position where he could not prove that it had not occurred 
in his possession, and the court would hold him nee^ligent. Now, the 
very circumstance that the shipowner is necessarily put in the posi- 
tion of being saddled with a loss for which he was not responsible 
makes it very right and fitting and fair that he should only have a 
limited share of the responsibilitjr. 

Mr. Laws. Then you think it is more proper for the shipowner 
to be the judge as to whether or not he should pay the loss than for 
the shipowner and the claimant to come into court, and before a court 
with even-banded justice, have the court decide that question, do 
you? 

Mr. LoiNES. I do not make any such sweeping statement, Mr. 
Laws. That is your own inference. 

Mr. Laws. Is there any other inference that we can draw from 
what you say, that you think the shipowner ought to decide it 
rather than to have the court decide it, and that there would be 
more justice done if you decided it than if the court decided it? 
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Mr. LoiNES. I am considering this question as a large condition 
with which we have to contend. 

Mr. Laws. So are we. 

Mr. LoiNEs. You can take a particular case and say that the ship- 
owner may be taking an unfair advantage, but dealing with it in a 
large way, leaving this burden distributed, leaving an interest on 
the part of the shipper to make it impossible for the loss to hap- 
pen, is a very desirable thing, and therefore I think the limitation 
IS one that should be agreed upon. If the limitation of $100 is not 
reasonable, find some other limitation. That has been the tradi- 
tional limitation in most States, and we have heard to-day — yester- 
day — ^that it represented an important percentage, 80 or 90 per 
cent, of our shipments. It seems to me that if that is the case it is 
quite fair and proper that the shipowner should not be asked to 
bear more than that share. 

Mr. Rush. I was unaware until sime time ago, when Mr. Laws made 
the statement, that all of this inland loss, when made on railroads and 
express companies — I beg your pardon, Mr. Loines made the state- 
ment — that it was all under a release bill of lading, and I was un- 
aware that he had had any opportunity to examine our files and say 
that. When did you get that opportunity, Mr. Loines? 

Mr. Loines. I did not know that it was under a released bill of 
lading. 

Mr. Rush. You said so. How did you know that ? 

Mr. Loines. I do not remember saying anything about the re- 
lease clause in the bill of lading. What I said was this, that on 
the figures that you gave for the sea losses, on which you base your 
suggestion that the $100 clause should be left out— showing the 
enormous increase of theft and pilferage which you had had to 
pay — ^I said you certainly did not mean to say anything about your 
recovery from the carrier. 

Mr. Rush. I would like to refer to the record, because, as I re- 
call it, you stated that the shipments by sea that were lost by some 
fault for which the shipper or underwriter were responsible should 
not be subject to that limitation of $100 ; but it is proved that where 
we had shipments on land that that limitation did not apply, and 
I was wondering how you examined our books to find that out. 

Mr. Loines. My point was, Mr. Rush — which you will find on re- 
ferring to the record — that by eliminating any valuation clause from 
a bill of lading you would stop theft and pilferage. 

Mr. Rush. I want to testify that a great deal of that shipment 
by land was under limited value receipts by express companies. 

Mr. Loines. Your land figures, then, were based on a limited form 
of bill of lading? I tliink that that strengthens my point. On the 
other hand, your losses would have been a great deal greater, per- 
haps, if they had not had that release clause. 

Mr. Rush. I just want to say, I think it is unfortunate that you 
testify about the losses by another company, which have nothing 
whatever to do with the case. 

Mr. Burchmore. Should the record not be cleared up on that by 
a question or two? It is a fact, Mr. Rush, that many of our losses 
were on shipments by express, shipments by express in this coun- 
try being customarily subject to a $50 limitation? 
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Mr. Bush. Quite so. 

Mr. BuRCHMORE. Does that not repre^ent^ tlife larger proportion—- 
I do not know as it would be half, but a considerable ajixouut— of the 
figures that you gave ? 

Mr. LoiNEs. Your land bill of lading, I take it, contains the absence 
of all of the other clauses to which you object. You will admit, 
perhaps, that the theft and pilferage is as great by laad as by sea. 

Mr. Rush. No ; I do not. 

Mr. LoiNES. Well, I don't care whether you admit it or not. 

Mr. Amberg. In regard to these notice clauses, you have testified 
that it is very difficult for the steamship owner to know whether 
goods are received by the owner as ordered; that the contents of 
the package may be deceptive ; goods may have been removed before 
the steamship owner received the package. 

Mr. LoiNES. Yes, sir. 

Mr. Amberg. And that is not discoverable by a casual inspection 
of the package. 

Mr. LoiNES. No. 

Mr. Amberg. Now take the Persiana^ where the court held that a 
clause requiring the receiver to give notice of claim before he re- 
moved the goods from the dock — the court held that to be reasonable, 
and we have had much talk about leaving it to the court to say 
whether or not it is reasonable. In your mind is that clause reason- 
able in the commercial sense ? What I am driving at is this : It may 
be that the courts will lay down a rule of reasonableness, borrowing 
from the common law things having in the consideration of law no 
commercial aspect; in your opinion is such a clause reasonable in 
the commercial aspect ? 

Mr. LoiNEs. Take it by and large, I think it is. 

Mr. Amberg. One more question, then, in regard to these notices. 
You have stated, and I will admit, as I have admitted this afternoon, 
that it is not uncommon for the steamship owners to waive these 
notices — to be sure at their own pleasure — but do you not often have 
short-notice clauses, which to my mind are a commercial necessity, 
to defeat claims which become larger by discovery of subsequent 
facts? In other words, take the case of a claim for tar paper, roof- 
ing paper — I have one in mind where the original damage was 
$100,000; notice of claim was given, suit properly started within 
the rather short limit of three months, I thmk it was ; after the three 
months had elapsed it developed that this tar paper had absorbed 
other material — I don't know what it was — well, it melted, the tar 
paper had melted, and the damage turned out to be $400,000 instead 
of $100,000. When the suit was subsequently started to recover that 
additional damage, the steamship owner pleaded his notice and the 
failure to bring suit within the time limit. Is that reasonable? 

Mr. LoiNES. I do not like to answer that question without knowl- 
edge of all the details of the case. Your office has a great many 
claims lodged, and I should not care to answer a question in regard 
to a particular case without knowing all the facts. 

Mr. Amberg. That is perfectly clear. All I wish to raise is the 
reasonableness of these provisions from the commercial point of 
view. I hope that on the whole we treat them in a fair and reason- 
able way. That is all I can say. 
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Mr. Lehlbach. Are there any other questions, gentlemen? If 
not, you are excused. Mr. Campbell, will you call the next witness? 

Mr. Campbell. Mr. Hickox is going to speak, but I want to ask Mr. 
Kellogg just one question to clear up the situation. 

Mr. Kellogg, does the Munson Line operate out of Baltimore ? 

Mr. KIellogo. Yes, sir. 

Mr. Campbell. Will you tell us whether or not there is any appre- 
ciable quantity of these high-grade goods passing through the port 
of Baltimore? 

Mr. Kellogg. Most of the goods moving to the port of Baltimore 
in connection with our line, or any of the out ports, move in carloads 
from the interior. 

Mr. Campbell. What kind of goods are they ? 

Mr. Kellogg. They are made up mostly of bulk cargoes ; not much 
of the high-class cargoes. The port of New York gets a greater 
proportion of the cargo where the packages are valued in excess 
of $100. 

Mr. Campbell. That is all. 

Mr. Ryan. I can substantiate that statement, so far as the conti- 
nent of Europe is concerned. 

Mr. Campbell. Mr. Hickox is not my witness at all. He is inde- 
pendent of mvself . 

Mr. Laws. iTe is your partner, though, is he not ? 

Mr. Campbell. Yes ; I am ver^^ glad to say he is. 

STATEMENT OF MR. CHARLES K. HICKOX, REPRESENTING 

CERTAIN STEAMSHIP COMPANIES. 



Mr. Hickox. I testify on behalf of a considerable number of com- 
panies, American and foreign, a list of which I will give the ste- 
nographer. 

The list referred to follows : 

American Black Sea Line. 

Anchor Line. 

Baltic American Line. 

Bristol City Line. 

Cosulicii Line. 

Cunard Line. 

Donaldson Line. 

EUerman's Phoenix Line. 

Ellerman's Wilson Line. 

Fabre Line. 

French Line. 

Funch, Edye & Co. (Inc.). 

Furness Lines. 

" Head " Line and " Lord " Line (Bal- 
timore). 

Holland America Line. 

La Veloce. 

Lamport & Holt Line. 

Lloyd Sabaudo. 

Manchester Liners (Ltd.) (Philadel- 
phia). 

The nature of this inquiry, as we understand it, is in the matter 
of theft and pilferage, to find out, if possible, what the causes of it 
are and what, if any, remedies can be suggested. 



National Greek Line. 

Navigazione Generale Italiana. 

Norwegian America Line. 

Ottoman-America Line. 

Polish American Navigation Corpora- 
tion. 

Portuguese Line. 

Royal Mail Steam Packet Co. 

Scandinavian-American Line. 

Sicula Americana. 

Spanish Royal Mail Line. 

Swedish American Line. 

Trans- Atlantic Steamship Co. (joint 
service). 

Transatlantica Italiana. 

Transoceanica. 

United American Lines (Inc.). 

United States Mail Steamship Co. 
(Inc.). 
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We have had statements and arguments from underwriters and 
shippers for two days, which have stated that claims for theft and 
pilferage have been very large within the last two years, and we have 
drawn from the underwriters two suggestions as to the cause. Those 
suggestions are, as I understood them : 

First. That the Harter Act, although originally a good act, had 
been frittered away by legal additions, with the result that it now 
was a protection to the shipowner, if not an inducement toward 
having such claims continue. 

The other was that the clauses in the bill of lading were also a 
direct inducement to the carrier to permit such claims ; certainly they 
were productive of the present situation. 

I shall deal with those two suggestions a little later, but before that 
I will refer to what has been offered in the way of proof as to the 
cause of this theft and pilferage, and that, I think, can not leave 
any doubt in the minds of the committee as to what is variously de- 
scribed as a lawless condition in wliich the world generally has been 
operating for the last several years. Everybodjr knows that in every 
line of industry the effect of the war, the taking away of a large 
number of the men for military service, their actual experience 
gained as a result of their service, and the exceedingly high wages 
secured by those who did not go into the service; the subsequent 
great rise in the values of everything, easy money all around, has 
resulted in a condition which has been exceedingly hard to deal with 
in all the civilized countries, let alone the uncivilized countries. 

War, of course, is a lawless business, and in consequence of the 
things that are done then, both by individuals and by Governments, 
very many difficulties have arisen, and we have gotten away to a 
large extent from the notions under which we act during peace times. 
The testimony before you shows that that condition is largely fin- 
ished, and you know of your own knowledge, aside from the testi- 
mony that may be given to you, about what is occurring in the steam- 
ship industry; that conditions are gradually returning to normal 
everywhere. 

The steamship people have described what efforts they made to 
meet these claims for theft and pilferage. You find that individual 
steamship companies operating out of New York have spent as. much 
as $400,000 a year for watchmen in order to protect the property 
of these various shippers while they were on the steamship docks 
and in the possession of the steamship companies. One of the com- 
panies that did not send a representative down here spent, according 
to statements that they made to me a few years ago, $500,000 in one 
year for the expense of watchmen, and the details that have been 
given to you of the efforts that the shipowners have made, I think, 
should convince you that there has not been any negligent manage- 
ment of the business going on during this very trying period. 

The steamship people hope that with the continuance of the active 
measures that they have taken matters will settle down, as it looks 
now as if they would settle down, until before a very long period it 
may reasonably be expected that questions of theft and pilferage 
will be no more important than they were before the war started. 

Now, let us deal specifically with these suggestions of the under- 
writers as to what they claim to be the causes of theft and pilferage* 
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and their suggested remedies. I think it will be sufficiently clear that 
the circumstances disclosed here not only do not support their con- 
tention, but they positively disprove it. 

First, we will take the question of the Harter Act. The suggestion 
was unequivocal that the Harter Act, in the opinion of shippers and 
perhaps of underwriters, was originally a good act. Certainly ship- 
pers have said so, several of them who were speaking at this session, 
but it is claimed that the Harter Act, as the result of recent conditions, 
has been shorn of its original efficacy so that it has become a very 
different thing from what it formerly was. 

Disputes on questions of fact are, of course, somewhat discouraging, 
but there can not be any doubt whatever as to the fact that there has 
not been any recent decisions on the subject of the Harter Act which 
have affected its original intention or its present language, and there 
has not been any amendment of any kind whatever to the Harter Act 
since it was passed. Now, that is not merely a question of whether 
an insurance representative or a lawyer, perhaps, may have different 
views on the subject; it is a matter of absolute record. The books 
can be searched on the subject, and I submit with entire confidence 
that it will not be possible for anybody to find any case which frit- 
tered away the Harter Act, or attempts to do so, and certainly there 
have been no decisions within the last half dozen years that have dealt 
with any novel question under the Harter Act. Those questions came 
up during the 10 or 15 years after the Harter Act was passed, and 
while it was in operation, and after, let us say, 1905, I 'think, there 
were scarcely any decisions under the Harter Act that dealt with novel 
conditions. 

So I think you can take it as a fact that for a matter of upward 
of 10 years before the war the views of the public generally, and 
certainly the expressed views of the court, with respect to the Harter 
Act weife definitely settled and everybody understood what it meant. 

Now, operating under that Harter Act from 1893 until the war 
broke out, there was a period of — ^well, a dozen or more years^20 
years nearly — in which it had not been found — certainly it has not 
been suggested by the insurance people nor by the shippers — ^that 
that act resulted in large claims for theft and pilferage, or that it in- 
duced in any way the commission of those crimes. On the contrary, 
we have the statements of the insurance people, based on their 
premium charges and their claims for theft and pilfei'age, that up 
to the outbreak of the war those claims were negligible. Now, if they 
were negligible, we must definitely put to one side the suggestion that 
the Harter Act during the perioci of the war was the cause of large 
claims for theft and pilferage. It seems to me that that is a demonstra- 
tion. There may be objections that one interest or another may seek to 
raise to the Harter Act, but any such objections can not fairly be put 
forward at this hearing as suggestions warrant it on an inquiry into 
the causes of theft .and pilferage. If it is a question of considering 
de novo whether the Harter Act is a good act or not, and whether it 
should be repealed, that is a large inquiry which would certainly need 
a very much more extended consideration than it has been possible 
to give by the statements that have been going on here in the last three 
days. That question, however, is not a novel one. In 1913 a bill was 
introduced in the Senate by Senator Nelson to secure an amendment 
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of the Harter Act, and hearings were held on that subject. Some of 
the most prominent people, well versed in shipping law, were heard 
at those hearings, and the testimony is incorporated in a document, 
in a pamphlet published by the Government entitled " Liability for 
damages arising in the navigation of vessels/' Hearings before the 
Committee on Commerce, United States Senate, Sixty-second Con- 
gress, third session, on S. 7208, "A bill to amend an act entitled 'An 
act relating to navigation of vessels, bills of lading, and to certain 
obligations, duties, and rights in connection with the carriage of 
property,' approved February 13, 1893." There is a great deal of 
valuable information contained in that publication, which I think 
this committee or any committee considering the general question of 
the Harter Act should be glad to have, and I would like to have that 
pamphlet incorporated as part of my statement. 

Mr. Lehlbach. You mean the entire report of the committee ? 

Mr. HiCKox. The entire report, yes. I may say that as the result 
of what was developed at those hearings, nothing was ever done with 
respect to the bill. 

Mr. LoiNES. Excuse me for interrupting — was that bill substan- 
tially identical with the bill now pending in the Senate ? 

Mr. HiCKOX. I think it was, but without comparing it paragraph 
by paragraph I can not tell. But the same kind of objections, if not 
the very same objections that have been urged here by the under- 
writing interests, were urged on this hearing. It developed during 
the hearing that the Harter Act was in accordance with the general 
maritime rules that were existing throughout the world, and we 
find that in 1910 the very same Harter Act was passed with certain 
slight additions, in Canada, and it is now the water carriage of goods 
act in Canada, and perhaps the principal difference between the 
language of the Harter Act and the water carriage of goods act is 
that the Canadian act contains a specific provision incorporating 
what is the substance of a clause in a bill of lading which has been 
subject to most serious attack at these hearings. I will just quote 
that section from the water carriage of goods act. It is section 8 : 

The ship, the owner, charterer, ninstcr, or apent, shall not be liable for loss 
or damajje to or in connection with j^oods for a jjreater amount than $100 per 
package, unless a higher value is stated in the bill of lading or other shipping 
document, nor for any loss or damage whatever, if the nature or value of such 
goods has been falsely stated by the shlpi)er, unless such false statement has 
been made by inadvertence or error. The declaration by the shipper as to the 
nature and value of the goods shall not be considered as binding or conclusive 
on the ship, her owner, charterer, master, or agent. 

Mr. Lehlbacii. Doesn't that language imply an option on the part 
of the shipper to state the true value when he makes his contract? 

Mr. HicKox. Oh, yes. 

Mr. Lehlrach. But under the present circumstances pertaining in 
the business he is precluded from stating any other value — it wouUl 
not be received and would not be incorporated in the bill of lading — 
excepting $100. 

Mr. (\vMrBELL. Every line has testified to the contrary. 

Mr. HicKox. On the contrary, the testimony is uncontradicted that 
every steamship company operating — every ])rincipal steamship com- 
pany certainlv — operating out ot the port of New York would 
always be willing to give an unlimited liability in amount under 
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their bill of lading if the additional freight commensurate with the 
increased value were paid. Now, there should not be any misunder- 
standing about that. 

Mr. Lehlbach. That is where the testimony is contradictory. 

Mr. HicKox. I think not. 

Mr. Lehlbach. Some of the shippers or representatives of the 
shippers, particularly those in the inland points who have not access 
to the New York offices of the steamship companies have testified 
here that it was absolutely impossible to ascertain what such a rate 
would be. 

Mr. HiCKOX. Well, I can not speak about what may have occurred 
at the inland towns, but I think there is no doubt whatever, not only 
from what has been stated here, but as anybody will know who has 
ever made the attempt in the port of New York, that if you wish to 
obtain an unlimited amount of liability — that is, a declared value of 
your package for $1,000 or $5,000, or whatever the number of dollars 
might be — you can get it. 

Mr. Lehlbach. Furthermore, Mr. Ryan testified here on behalf of 
the International Mercantile Marine, that if application for such 
increased liability based on greater value should be made to them, 
they would not allow that question to be passed on elsewhere than 
at the home office in New York in the first place ; and in the second 
place, they would, before making such a rate, want the opportunity 
to ascertain what the insurance charged by underwriters would be 
for such risks ; consequently they would not be in a position, without 
inquiry and investigation, to quote such a rate. 

Mr. HicKox. Possibly not. 

Mr. Rtan. Mr. Chairman, may I correct you there? I think you 
did not quote me quite accurately. 

Mr. Lehlbach. I want to be corrected if I did not. 

Mr. Rtan. In answer to Mr. Rush's inquiry as to what rate I 
should make on a given valuation, I stated that before being able to 
make the rate, the process I would follow would be to consider all 
the facts, value, bulk, and so on, and base my rate probably on the 
cost of reinsuring the risk. 

Mr. Lehlbach. But did you not say you would want to ascertain 
what that cost would be before quoting a rate? 

Mr. Ryan. That would be the natural process. 

Mr. Lehlbach. Well, then, I do not see that I have materially mis- 
quoted you, Mr. Ryan. 

Mr. Campbell. It could be done by telephone call to the office in 
N'ew York. 

Mr. Ryan. There would be no substantial delay in giving a man 
that quotation. 

Mr. BuRCHMORE. The statement of Mr. Herrick, Mr. Chairman, 
contradicts the assertion. 

Mr. Lehlbach. I know; but, of course, Mr. Herrick's statement 
does not bind this statement. 

Mr. Burchmore. The witness now says it is uncontradicted, and I 
call attention to the contradiction by Mr. Herrick. 

Mr. HicKOX. I do not wish to be in any dispute with any witness 
on a simple question of fact. Mr. Herrick stated, as I recall it, that 
some representative of his in Chicago endeavored to find — endeaV- 
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ored to ascertain — what the rate would be if they had an unlimited 
liability, and he had difficulty in finding it. I do not dispute that 
he may have had such difficulty, but I do say that anybody who had 
attempted to ascertain those circumstances in the port of New York 
would not have to wait half an hour in order to get the information 
from the steamship company, and that is the way in which the busi- 
ness has been done in the port of New York, certainly as long as 
my recollection extends » and I have no doubt farther back still. 

Now, the very fact that the Canadian Government incorporated 
this $100 limit in its bill of lading — in its water carriage oi goods 
act — some 17 years after the Harter Act had been passed here, is a 
fairly strong indication of the feeling that they had in Canada as to 
the propriety of such a limitation in a bill of lading. They made it 
part of the basic law of the land. So far as other maritime countries 
are concerned, without referring to every bill of lading of every 
steamship company, it may be stated that substantially the same . 
thing does appear in all the bills of lading that are in use in general 
trades. 

Reference was made to the fact that in an Australian bill of lading 
there was a higher limitation of value, I think, of about $1,000. 
That condition arose several years ago as the result of competitive 
conditions. It is confined to that particular trade, and we do not 
find it in the bills of lading generally of the English or other foreign 
steamship companies, Canadian companies, nor companies trading 
out of the United States. 

I think, therefore, that whatever may be said in the matter of 
principle as to the advisability of the Harter Act the matter must be 
disregarded in considering this qiiestion of theft and pilferage, 
because the two have no possible connection whatever. 

Mr. KiRKPATRicK. Before you leave the Harter Act, Mr. Hickox, I 
want to ask you one question. 

Conceding that what you say is true, that the law has been settled 
for the last 10 or 15 years by decisions of the court, do you not really 
think that the early decisions of the courts under the Harter Act, 
and the practices that have grown up under those decisions, have re- 
sulted in perpetuating a condition which the Harter Act was really 
meant to abolish ? 

Mr. HiCKOx. Not at all. If you will read the testimony that was 
given on this investigation, the hearings on the Nelson bill, you will 
see that the suggestion which has been thi*own out to you by one 
or another of these witnesses on Monday or Tuesday, that by some sly 
necromancy the Harter Act has been changed from its original in- 
tention is not so. 

Mr. KiRKPATRicK. I base my question simply on the language of 
the Harter Act without any such suggestions. 

Mr. HiGKOx. You will find, if I may answer you fuither in tliis 
way, that the testimony on this investigation deals with the act as it 
was originally proposed in Congress. The language of the act as 
proposed was not the same as that finally passed, and according to 
the witnesses here the act as 'finally passed was altered in order that 
it should express just exactly what it did and cover the things which 
ai;e included, we will say, in the court's construction of it. 

Mr. KIRKPATRICK. I see what you mean. 
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Mr. HiCKOx. Now let me say one thing further. One person or 
another may read the language of the statute and com© to some con- 
clusion as to what that statute means. We have not yet reached the 
stage where statutes are drafted with such clarity that there can not 
be any possible doubt as to the meaning of the words. We must, of 
course, have some means or some standard by which they are to be 
judged, and the only thing that we can possibly do is to leave it, 
under our system, to the determination of tne courts. 

Mr. KiRKPATRicK. I said the decisions of the courts and the prac- 
tices which those decisions have — possibly unwittingly — permitted. 

Mr. HiCKOx. All I can say on that is that if you do not agree with 
the view of the court as to what the language means, that, of course, 
is your opinion as against the opinion of the court, and if the ma- 
jority of people should agree with you, something would have to be 
done to change it, to change the situation. But I think it would 
scarcely be fair for anyone or any considerable number of indi- 
viduals to say as a fact that the decisions of the Supreme Court in 
dealing with a particular statute had nullified the plain effect of the 
language. 

Mr. KiRKPATRicK. Well, I did not say that, but sometimes a court 
hands a decision down without foreseeing all that can be done under 
that decision and all the consequences of that decision, and that is 
why I included not only the decisions of the court, but the practices 
that they permit. 

Mr. HiCKOx. Well, that is possible, but the different phases, or 
different sorts of circumstances have been before the consideration 
of the Federal courts and of the Supreme Court on numerous in- 
stances, and the present state of the act, if I may sp describe it, is not 
the result of any one decision at all. 

Mr. Laws. Will you give this committee this point while you are 
right there : Is there any decision prior to 1919 in which it has been 
expressly held that under the Harter Act the limitation of liability 
to $100 IS valid? 

Mr. HicKox. There were numerous decisions. 

Mr. Laws. Give us one. 

Mr. HiCKOx. I can not give them to you at my fingers ends. 

Mr. Laws. That is all i wanted to ask you. 

Mr. Edmonds. Will you supply that? 

Mr. HicKOx. It would make it necessary for me to make a digest 
of the cases in the Federal court. 

Mr. Edmonds. Just give us two or three decisions. Surely you 
know the decisions in an important case like that. 

Mr. HicKOx. No ; because nobody, so far as I know, until this time 
that Mr. Laws speaks about, ever raised any question about it. No- 
body supposed that there was the slightest question about it. Now 
let me read to you what the Supreme Court has said. 

Mr. Laws. That was a railroad case. 

Mr. Htckox. I am sorry to deprive you of the opportunity, Mr. 
Laws. In 1884, the Supreme Court of the United States dealt with 
a valuation clause of $100 in a bill of lading — and I am merely an- 
ticipating now what I was about to speak of in connection with the 
discussion of this bill-of-lading clause. In that cast! of Hart against 
the Pennsylvania Railroad Co., 112 IT. S., 331, pages 340, 341, this 
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language appears — ^and I think it is so illuminating on this particu- 
lar subject that I ask permission to read it to you. This is the lan- 
guage of the court : 

The limitation as to value has no tendency to exempt from liability for 
negligence. It does not induce want of care; it exacts from the carrier the 
measure of care due to the value agreed upon. The carr.er is bound to re- 
siKjnd in that value for negligence. The comijensut on for carriage is based 
on that value. The shipper is estopped from saying that the value was greater. 
The articles have no greater value for the ])urposes of the contract of tran.s- 
portation between the partitas to that contract. The carrier must respond for 
negligence up to that value. It is just and reasonable that such a contract, 
fairly entered into and where there is no deceit practiced en the sli pper, should 
be upheld. There is no violation of public policy ; on the contrary, it would 
l)e unjust and unreasonable, and would be repugnant to the soundest prin- 
ciples of fair dealing and of the freedom of contracting, and thus in conflict 
with public policy, if a shipper should be allowed to reap tlie benefit of the 
contract if there is no loss and to repudiate it in case of loss. 

Now, there is a flat decision by the Supreme Court, which is the 
only tribunal to which we can look for ultimate guidance in the 
matter, that in their opinion the limitation as to value in a bill of 
lading had no tendency to exempt from liability for negligence. 

Mr. KiRKPATRicK. What is the date of that? 

Mr. HicKox. 1884, nine years before the Harter Act was passed. 
And all that the Harter Act in substance says is that the shipowner — 
on this particular point — is that the shipowner shall not insert any 
clauses in his bills of lading which shall relieve him from liability 
for negligence in the loading, stowage, custody, or care of the cargo. 
Now, I can not conceive, in view of that language, how any sane man 
could have expected that the Supreme Court would ever say any- 
thing else, if the question ever came before them, than that the limi- 
tation of $100 in a bill of lading was not in violation of this provi- 
sion of the Harter Act; and if the gentlemen who think to the con- 
trary urge on you that you should take that view, I can only refer you 
to the language of the court itself. 

Now, the other clause, the second clause, is somewhat inconsistent, 
I think, with the first suggestion by the underwriters, that the bill 
of lading clauses, compressing the carrier out of liability have caused 
these thefts and pilferages. It is a little difficult, perhaps, to see 
how there can be these two clauses, which are quite different, work- 
ing along hand in hand to produce the same result. But what is 
there in the clauses of a bill of lading which has been suggested to 
you as leading in any way to the commission of theft or pilferage ? 

You have heard some of these witnesses suggest that the carrier 
has exempted himself from every possible liability under the bill of 
lading, and therefore there is no liability assumed, and if a case of 
damage arises there is no use presenting it against the carrier because 
it will be repudiated under one of these clauses. Nothing can be 
farther from the facts than that. No experienced lawyer would 
assume to say to you that the specification of exceptions in a bill of 
lading relieved a carrier absolutely from liability for damage caused 
by any of those exceptions. He knows that it is not so. There arc 
various exceptions, for instance, included in a general clause, usually 
comprising acts of God, and, among other things, theft and pilferage 
or leakage, and what not. Now, what the specification of those 
clauses in a bill of lading means is this and only this : That if a loss 
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occurs which the carrier can show is due to one of the excepted causes, 
ilie burden of them showing negligence is on the shipper ; if the car- 
rier can not show that the particular loss or the claim for damage was 
4ue to some one of these excepted clauses, he can not take advantage 
of those exceptions in the bill of lading and he necessarily loses, and 
the way in which the thing works out m practice is just that way : A 
<i]aim is presented to a steamship company, and it may be that the 
cause of the damage is not clear ; the carrier must first show how the 
damage was caused, and if he fails in doing that the court says, " It 
is a case of unexplained damage and the carrier is liable." Now, 
there is no possible question about that as an actual statement of law. 

Then, if he can show that the loss or the claim for damage, we will 
say, was due to breakage, then, by reason of the insertion of that 
•clause in the bill of lading the shipper has the obligation of showing 
that the carrier's negligence or the negligence of the employees, 
whoever they may have been, brought that breakage about. And the 
reason of that is that, as a matter of ordinary fair dealing, there is no 
reason on eaith why a carrier should ,be liable for something which 
his negligence has not caused. Now that is not merely a view which I 
express to you on behalf of the shipowners, but it is a view which 
is acquiesced in by certainly a considerable number of shippers and 
l^y some of the people who have actually testified before you during 
these last three days. 

Last year there were hearings before the Interstate Commerce 
Commission on the question of such changes, if any, as might seem 
desirable in the, through export bills of lading. We had hearings, as 
1 think Mr. Loines has suggested, in Washington, Chicago, and again 
in Washington, and some of the gentlemen who have testified here to- 
day, testified at very much greater length on those hearings. We 
liad the packers' representatives; we had the National Industrial 
Traffic League; we had Mr. Burchmore; we had the chewing-gum 
manufacturers ; and we had various others, and as a result of various 
powwows during the course of that investigation a form of through 
•export bill of lading was submitted to the commission, which con- 
tained the suggestions of the ocean carriers, and also contained any 
differing suggestions on the pait of the shippers whose interests were 
mainly conducted at that time by the Industrial Traffic League. 

Now, I do not suppose it is any wish on the part of this committee, 
•especially at this very late hour, that I should discuss in detail any 
of the conditions of this export bill of lading, but perhaps I may just 
say very shortly that it covers two and possibly three pages of 
transcript. 

First, the carriage from the point of shipment to the seaboard; 
next, the ocean carriage; and, third, the further carriage at the end 
of the ocean carriage, if indeed there is such a third. 

Now, I would like to submit to the committee a copy of the memo- 
randum that we submitted with this printed form of bill of lading, 
which will show you on one side the clauses substantially as they 
were in the through export bill of lading in effect since 1899, with 
possibly slight changes that might have been agreed on between the 
ocean carriers and the shippers, and the points of difference, set out 
on the margfin so that you will clearly see them, suggested by the 
Industrial Traffic League. 
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Mr. Lehlbach. The committee will be glad to have that. 

Mr. HicKOx. And you will find that there are comparatively^ very 
few seriouajpoints of difference — very, very few — and the particular 
point that u was dealing with in this matter is. the suggestion that 
the proposal of the Injiustrial Traffic League, in place of the specifi- 
cation of exceptions in the bill of lading which are largely objected 
to by the shippers, was this clause : 

The ocean carrier shall not be liable for loss, damage, delay, or default 
occurring from any cause whatsoever, except where the negligence of the ocean 
carrier is the proximate cause of the injury complained of. 

Mr. Lehlbach. Does the bill of lading deal with the question as to 
where the burden of proof should lie? 

Mr. HicKox. No : that suggestion does not say anything about that. 

Mr. Lehlbach. 1 mean anywhere else in the bill of lading ? 

Mr. Htckox. No. 

Mr. BuROHMORE. May I call the attention of Mr. Hickox to the 
fact that the bill-of-lading form actually submitted by the league 
in that proceeding, of which Mr. Bentley offered a copy here when 
he testified, was amended from the copy you have before you by the 
insertion of the very words " the burden of proof of negligence shall 
be upon the carrier." 

Mr. Htckox. I did not know about that if it was so, because this 
is what we submitted. 

Mr. Lehlbach. That was my recollection, and that is why I asked 
that question. 

Mr. BuRCHMORE. And it was so printed in our brief in that pro- 
ceeding. 

Mr. Hickox. I can only say that this is what we understood was 
the last word of the Industrial Traffic League, and we printed this 
and submitted it to the commission accordingly. 

Mr. BuRCHMORE. In justice to Mr. Hickox it just occurred to me 
that that suggestion was added after the hearing and before the 
filing of the brief. 

Mr. Hickox. I never heard of it before. 

Another circumstance which shows — I think quite conclusively — 
that these specifications of exceptions in the bill of lading can not 
be the cause of the theft and pilferage is the fact indicated by the 
rates of the insurance companies. We find that on slupments of 
whatever kind of cargo from the port of New York to England or 
continental ports the rate for theft and pilferage previous to the 
war was a percentage which I understood to be described as sub- 
stantially negligible. 

Mr. Lehlbach. About a quarter of 1 per cent. 

Mr. Rush. To Europe. 

Mr. Hickox. To Europe; yes. During the war that rate rose to 
1 or 2 per cent. What was it, Mr. Rush ? 

Mr. Kush. About 2 per cent or 2^ — somewhere around there. 

Mr. Hickox. Well, 2 per cent. At the same time the rates to 
South America, which seemed to be the great bone of contention 
here, rose to 10 or 15 per cent and were so high that at least one of 
the companies declined to insure for a certain period commodities to 
that countrv. Well, now, we also find that on the delivery of cargo 
to South America the ship discharges into what I described as 
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"fiscal wharves" that are controlled by the Government and the 
customhouse. So that you will easily see that on a vessel, say, a tramp 
vessel, or a vessel of some of these English owners which sometimes 
operate in transatlantic trade to Europe or England and sometimes 
to South America, you have got two constant factors — that is, you 
have got the laboring or loading personnel in the port of New York, 
and you have got the personnel on the ship and the differing factors 
in the two instances and the conditions at the port of discharge in 
Europe, and the conditions in the port of discharge in South Amer- 
ica. Now, that, as I submit, is an absolute demonstration that if the 
rates for the carriage by the same kind of steamer, and possibly the 
very same steamer, of valuable cargo, or cargo that is subject to 
pilferage, largely to South America results in such very large claims 
of pilferage that the source of the trouble must be looked for right 
there, because manifestly if the difficulty was one that existed at the 
port of New York you would not find any such disparity between the 
rates for carriage to the two ports. 

Mr. Edmonds. Have any of your clients ever taken enough interest 
in it to submit to the State Department or to the Department of 
Commerce the statement of these tremendous losses in South America 
and ask that they make it the subject of conversation with the Gov- 
ernments down there ? 

Mr. HicKox. I can not say as to that. 

Mr. Edmonds. Naturally I would think that they would do that 
through their office. 

Mr. HicKox. Quite true, but I am not their alter ego, and I can 
not tell. 

Mr. Edmonds. Thej^ did not do it through your office, you can say? 

Mr. HicKox. They did not do it through me. That is all I can 
say. Whether the subject has ever been discussed by anybody else 
in the office I do not know. 

Mr. Edmonds. They did not betray sufficient interest after it left 
their hands to try and endeavor to trace this loss up ? 

Mr. HicKox. Well, I do not know what they could do. No sug- 
gestion has been made here of what a steamship company could do 
with respect to cargo that goes into the hands of fiscal agents of 
these South American ports. 

Mr. Edmonds. Now, due to the losses that occur through those 
ports, can you not make representations to the Department of Com- 
merce of those losses and have them take it up with the State De- 
partment ? 

Mr. HicKox, If that is a suggestion which seems feasible to the 
committee, perhaps it can be acted on. 

Mr. J:Odmonds. Surely the representations of the merchants en- 
gaged in this commerce that steps were necessary in order to pre- 
vent these losses in commerce would be listened to by the foreign 
country. 

Mr. HicKox. That may be a very useful suggestion. 

Mr. Edmonds. It looks to me as if you just dumped it overboard 
there and let it go and never paid any more attention to it. 

Mr. HrcKox. Well, I presume that any carrier, express com])any, 
or railroad company or water carrier on the completion of the transit 
was very glad to be done with it. 
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Mr. Campkejuu. Has the United States Govermaeut, the owner of 
^ per cent of the American ships, taken it up with its own State 
Department? 

Mr. Edmonds. I do not know. 

Mr. Campbell. Have you as a trustee of the American people, Con- 
gressman, urged the State Department to take it up ? 

Mr. Edmonds. I am waiting to get somebody to tell me the story. 
That is the reason I am asking these questions. I should have 
thought that that would appear as a possible way of preventing 
these losses. It looks to me as if you folks, after you got to the end 
of the title, were just glad to get rid of it. 

Mr. HicKOx. It has just been suggested to me, since you spoke, that 
the representatives of the lines running into Santo Domingo did ask 
the United States representative at that point to take some action and 
make some representations to the Government on the subject, though 
nothing further has been heard about it. 

Mr. Lehlbach. Have you concluded, Mr. Hickox? 

Mr. Hickox. No ; but I shall in a very few moments. 

Mr. Lehlbach. I did not mean to limit you, but I wanted to Iniow 
whether you were through. 

Mr. Hickox. There is only one further feature that I wish to speak 
about. If in consequence of an amendment to the Harter Act, or 
the passing of any other legislation, the shipowners are required to 
assume a liability, which they have not now under their bills of lad- 
ing, in whatever form it may be put, it is, I think, the plainest of 
business propositions that the shipowner, if he incurs a greater risk, 
involving a greater financial responsibility, must receive an additional 
compensation, otherwise he can not stand it. If you were dealing 
with a situation where the steamship company was making what may 
be regarded as exorbitant profits, there might be some indication for 
suggesting that possibly those profits should be kept doAvn by putting 
on the steamship companies a greater liability than they had been 
accustomed to bear. We know, hoAvever, that at the present time 
steamship companies have exceeding great dilHculty in living, and 
I am not even sure that you can fairly say that the United States 
Shipping Board vessels at the moment are living; at any rate, they 
are not able to make any kind of a profit; a very great number of 
them are not operating at all, because they can not be operated at a 
profit, and if they should be started out with the idea of incurring a 
greater liability than steamship companies have been incurring for 
many, many years — ever, so far as we know — I think it would be 
impossible to suppose that the thing could be done as a practical 
measure. 

If vou are going to require the shipowner to assume the additional 
liability, he has got to cover himself in some way, and he will either 
have to insure himself in such a way that he will have to pay 
premiums to an insurance company to get insurance on his cargo, 
which, acting in accordance with sound business principles, will vary 
in accordance with the risk, and if the risk is great the premium will 
have to be high — they will have to do that, and they will have to get 
their compensation for that additional amount out of the freight, 
because that is the only possible source of revenue the steamship 
company has. Now, if the steamship company then has to charge 
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freight rates which are very much greater than they are now, it is 
exceedingly to be doubted whether the situation of the shipper is 
going to be improved in any way, and unless it can reasonably be 
seen that the result is poing to be a benefit, it is perhaps obvious that 
existing business conditions should not be tampered with. 

Mr. LfflHLBACH. Mr. Hickox, you have dealt with certain of the 
limitations in the bills of lading. How can you justify morally a 
provision in a bill of lading which divests you or the shipowner 
of liability for negligence to the extent that the shipper may have 
been insured against damage? 

Mr. Hickox. I do not, and no such clause in a bill of lading is 
valid. 

Mr. LiEHiiBACH. But they are frequently put in. 

Mr. Hickox. It may be that they are in some bills of lading, 
but 

Mr. Lehlbaoh (interposing). And apparently there must be some 
attempt on the part of the shipowners to impress them, otherwise the 
practice of loan receipts would not have grown up. 

Mr. Hickox. I do not think that is true. A great many clauses 
which you find in bills of lading are handed down from past genera- 
tions. A great many of them come from British bills of lading, 
where the marine laws are far more liberal to the shipowner than 
they are here. In the very important particular — I mention one so 
as not to prolong the discussion unduly — ^in Great Britain it is legal 
for a shipowner or a common carrier to contract against the conse- 
quences of his own negligence. Under United States law it is not 
possible to do that; it can be done under the laws of some of the 
States of the Union, but the policy of the United States courts does 
not permit it. Now, some conditions which, perhaps, would be valid 
under a British bill of lading may have been translated into a bill 
of lading printed on this side and used for shipments from this side. 
There may be clauses in such a bill of lading which are not valid 
under our law. I have frequently seen such clauses myself. There 
has been an attempt, for instance, to incorporate in a bill of lading, 
we will say, a clause dealing with one statute or another. I have 
particularly in mind section 4281 of the Revised Statutes, which 
deals with the carriage of precious stones, and the fact that the 
carrier shall not be liaole as carrier in any lorm or manner if some- 
thing is shipped by him as ordinary cargo and really contains 
precious stones or jewels and the value is not declared. 

Mr. Edmonds. I guess those sections do not mean anything. They 
just put them in to make it harder. 

Mr. Hickox. Well, all bills of lading are not drafted, perhaps, 
with a good deal of skill, and although I have no particular ones in 
mind, you will find that in the vast number of bills of lading that 
are used in the shipping trade there are some that are of ancient 
date and thejr do not conform^ with existing conditions. But an 
illegal condition in a bill of lading does not do anybody any harm. 
Shippers are not terrorized by those things, and so far as under- 
writers are concerned, well. I think that any of their attorneys would 
regard it as a distinct slignt if it was suggested that they were dis- 
turbed by the presence of clauses in a bill of lading which they felt 
and knew to be illegal. 

60683—21 26 
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It is purely, I think, a question of insurance that is involved here, 
and if the risk is one which the present insurance companies do not 
feel like taking, and it has to be imposed on the carrier in some 
other way, the cost is bound to come out of the shipper, out of the 
goods, because there is no other source of revenue unless, as I say, 
you should reach the conclusion that the carrier is making so much 
profit that some of it could reasonably be cut down to cover this 
additional expense. 

The nub of the whole thing is just this : That if the limitation of 
$100 in the bill of lading is cut out, an underwriter who insures a 
shipper of goods will be able, on collecting his premium when a loss 
occurs, to pay the loss to the shipper and then recover the loss from 
the steamship owner. There are comparatively few classes of injury, 
or conditions of injury to packages, which an underwriter pays to a 
shipper, which the underwriter is not able to enforce against a ship- 
owner in due course. I speak from a considerable amount of ex- 
perience on that subject. What they find in many instances is that 
a shipper has a cargo or a package, if you please, which is worth 
$1,000, and he insures it with the underwriter for — ^well, for $1,000 — 
and when a loss occurs the underwriter may pay that amount, but the 
shipper in going to the steamship company has presented the package 
to the steamship company as one that was worth only $100, and he 
has paid a, rate of freight commensurate with a $100 risk. 

Mr. Edmonds, Does he himself mark that figure " $100," or do you 
assume that it is worth $100 because he puts no value on the package ? 

Mr. HiCKOx. That is the assumption, because shippers by ocean 
carrier know perfectly well that a clause of that kind is contained in 
the bill of lading, and if they do not know it they are charged with 
knowledge, because they can read it and they can find out. But no 
shipper who has ever had any experience in shipping goods for export 
is in any doubt whatever that such a clause is contained in bills of 
lading, in all bills of lading. 

Mr. Edmonds, In other words, he knows it is useless for him to 
place any greater value on it, because $100 is your limit? 

Mr. iJiOKOx. No ; on the contrary he knows perfectly well that if he 
is willing to state the true value and pay the freight on it, he can get 
the value stated on his bill of lading which will be exactly what he 
says. 

Mr. Edmonds. Do you not carry lower classes of freight for less 
money, the same as they do on the railroads? 

Mr. HioKox. I can not speak as to the tariff and the classes that 
may be generally graded, but the statements are made here by the 
people of the steamship companies that if application is ever made to 
them by a shipper to state a value on a bill of lading, $100 or $2,000 
or whatever it may be, that that will always be done by the steamship 
company, and a rate charged accordingly, and number of these steam- 
ship people have told you that they charge an increased ad valorem 
rate, which varies according to the trade and to the kind of goods. 

Mr. Edmonds. All right, but you have got class A freight which 
you have got a price on, say, of $1 a hundred. That is based on the 
assumption that the package is only worth $100? 

Mr. HicKox. I think it is. 

Mr. Edmonds. You do not state so in your freight rates. 



THEFT, ETC., OF EXPORT AND IMPORT SHIPMENTS. 387 

Mr. HicKox. No; that may be so. 

Mr. Edmonds. You establish the freight rate and say the price is 
$1 a hundred for wool, we will say. The package may be worth 
$1,000, but if the man does not state any price on it, you accept it 
at $100. » ' 

Mr. HiOKOx. It is accepted by the steamship companies at $100 and 
the shipper knows that, as the bill of lading states, the value of that 
package is represented by $100, unless a greater value is stated. 

Mr. JEdmonds. But your freight classifications do not say so. You 
say wool is worth $1 a hundred. 

Mr. HicKox. But the freight classifications do not say anything 
about the value of commodities. If you think they do, then you will 
have to ask the practical tariff men just what the tariffs do show. 

Mr. Edmonds. We will get the tariffs. 

Mr. HicKox. However that may be, the steamship people all say 
that if the true value is stated by the shipper that value will be put 
on the bill of lading and the rate of freight charged accordingly. 
For instance, you speak of the tariff as showing the values. Kef- 
erence has been made to silks. Some silks are very valuable and 
some are not. 

Mr. Edmonds. I agree with you; but silks come under 4281, a little 
different proposition. We will take your ordinary class A freight, 
$1 a hundred. If wool was class A freight, he would figure that was 
your rate on wool. 

Mr. HiCKOX. If he had a package which was worth more than 
$100, he knows perfectly well that he is getting a freight rate at less 
than the actual value, and if .he wished to secure himself in case of 
loss he would ask for the increased value. 

Mr. Edmonds. I can not quite follow you there, because if your 
freight rates mean anything at all, they mean the freight rate on wool 
is $1 a hundred. 

Mr. HicKox. I assume that the freight rates are a general classi- 
fication; an,d whether the tariffs say that freight rates on all kinds 
and classes of wool are $1 a hundred, you will have to ask one of 
these other people. 

Mr. Edmonds. We will not do that to-ni^ht, but we will look into 
it later. 

Mr. HioKOX. That is a detail on which I can not speak. 

Mr. I/Aws. Mr. Chairman, I know it takes a lot of nerve, but I 
would like to ask one or two questions on this proposition if you are 
through. 

Mr. Lehlbach. It is 11 o'clock, and we have some other witnesses. 
We can not sit to-morrow. We have got to conclude these hearings 
to-night, and we are taking entirely too much time on minor details. 

I simply wish to say, Mr. Hickox, you requested that the hearings 
in toto before the Senate Committee on Commerce be printed in our 
hearings. On examination I find that to be a pamphlet of 168 pages ; 
and while the committee wants the record as complete and full as 
possible, it is very unusual to take one public document and reprint 
it as an insert in the hearings before another committee in another 
public document ; and I do not know whether the committee can find 
a place, with due regard for the size of its own record, for the entire 
volume of the Senate hearings. 
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Mr. HicKox. I suggested the whole pamphlet because I did not 
wish to select portions which I thought were applicable. 

Mr. Lehlbach. If you could prepare abstracts within a reasonable 
time of what is peculiarly pertinent in this Senate hearing, we will 
be glad to incorporate that with your remarks, but I do not think 
the committee will find it a practical proposition to reprint the entire 
document. 

Mr. HicKOx. Well, I should not like to abstract somebody's testi- 
mony. 

Mr. Lehlbach. As a matter of fact, this is a public document and 
undoubtedly accessible to members of the committee and to others 
who have an interest, and can be obtained from the document rooms. 
If necessary, it can be reprinted, if the first edition is exhausted. So 
in order to have access to it, it will not be necessary to print it in our 
hearings anyhow. 

Mr. HicKOx. Very well. 

Mr. Lehlbach. Now, Mr. Campbell, we will hear you. 

STATEMENT OF ME. IRA A. CAMPBELL, NEW YOBE CITT. 

Mr. Campbell. Mr. Chairman, I appear here representing the 
American Steamship Owners' Association, which is comprised of 
practically all of the principal American steamship companies, 75 
or 80 in number, and I submit a list of the companies as they were a 
short time ago. I do not have the list down to<date. 

(The list referred to follows :) 

MEMBERS OF THE AMERICAN STEAMSHIP OWNERS' ASSOCIATION. 



Alaska Steamship Co. 

Amerlcan-Hawallaii Steamship Co. 

American Italian Commercial Corpora- 
tion. 

American Transportation Co. (James 
W. Elwell & Co. ) . 

Associated Oil Co. 

Atlantic Refining Co. 

Barber Steamship Lines (Inc.). 

Bliss, Dallett & Co. (Red " D " Line). 

Bull, A. H., Steamship Co. 

Caribbean Steamship Co. (Ltd.). 

Chile Steamship Co. 

China Mail Steamship Co. (Ltd.). 

Olinchfield Navigation Co. (Inc.). 

Clyde Steamship Co. 

Coastwise Transportation Co. 

Colonial Navigation Co. 

Orowell & Thurlow Steamship Co. 

Dollar Steamship Co. 

Eastern Steamship Lines (Inc.). 

France & Canada Steamship Corpora- 
tion. 

Freeport Sulphur Transportation Co. 

Oarland Steamship Corporation. 

Gaston, Williams & Wigmore Steam- 
ship Corporation (Globe Line). 

Grace, W. R., & Co. (Atlantic & Pa- 
cific Steamship Co.). 

Green Star Steamship Corporation. 

Gulf Refining Co. 

Gulf & Southern Steamship Co. 



Harriss, Magill & Co. (Inc.). 
Hartford & New York Transportation 

Co. 
Inter-Island Steam Navigation Co. 
International Mercantile Marine CJo. 
Luckenbach Steamship Co. (Inc.). 
Mallory Steamship Co. 
Maru Navigation Co. 
Matson Navigation Co. 
Merchants & Miners Transportation 

Co. 
Moore & McCormack Co. (Inc.). 
Munson Steamship Line. 
New England Fuel & Transportation 

Co. 
New England Steamship Co. 
New York & Cuba Mail Steamship Co. 
New York & Porto Rico Steamship Co. 
Ocean Steamship Co. of Savannah. 
Oceanic Steamship Co. 
Old Dominion Steamship Co. 
Ore Steamship Corporation. 
Oriental Navigation Co. 
Pacific Mail Steamship Co. 
Pacific Steamship Co. (Admiral Line). 
Pan American Petroleum & Transport 

Co. 
Peninsular & Occidental Steamship Co. 
Pocahontas Fuel Co. (Inc.). 
San Francisco & Portland Steamship 

Lines. 
Seaboard & Gulf Steamship Co. 
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Shawmut Steamship Co. Sun Co. 

Smithy R. Lawrence (Inc.). Susquehanna Steamship Co. (Inc.). 

Southern Pacific Co. Swayne & Hoyt (Arrow Line). 

Southern Steamship Co. Texas Steamship Co. 

Sprague, C. H., & Son. Union Oil Co. of California. 

Standard Oil Co. of New Jersey. Union Sulphur Co. 

Standard Oil Co. of New York. United Fruit Co. 

States Marine & Commercial Co. United States Steel Products Co. 

(Inc.). Vacuum Oil Co. 

Strachan Shipping Co. Warren Transportation Co. 

The membership of the American Steamship Owners' Association 
owns about 80 per cent of all of the American privately owned ton- 
nage engaged in foreign trade. That body of tonnage and the 
United States Government, through the Shipping Board, which 
owns the Shiping Board vessels, is vitally interested in this question. 
My associate, IVfr. Hickox, has so thoroughly covered many of the 
legal aspects of it that I am not going to keep you at this late hour 
to go over, so far as I can avoid it, anything that he has said. 

This hearing was called, supposedly, to consider the question of 
theft and pilferage, and it has passed from that into a very much 
broader question, a question which, in my judgment, concerns deeply 
the future of American export business and the American merchant 
marine, and this committee which is sitting here stands exactly in the 
same position as I do ; it represents 80 per cent of the American mer- 
chant marine, in which I have a very small interest, so that I am 
speaking, I hope and I know, to people who do stand and should 
stand in common sympathy with me. 

So far as thefts and pilferages are concerned I can not see how 
the members of the committee who have sat through this hearing to- 
day can reach any other conclusion than that the American steamship 
owners are doing everything that is humanly possible to cut down 
these losses. We have been criticized, we have almost been called 
names during the last two days by our critics and yet not one critic 
has come forward and made a single suggestion for the improvement 
of the condition except one, nainely, to pass the responsibility on to 
the shipowner that he does not have to-day ; and that very thing, as 
I hope to demonstrate before I get through, is the most fatal step 
that the shipper can take for his interest and that the American 
underwriter can take for his interest. To my mind it is, so far as the 
American cargo underwriter is concerned, it is walking the plank, 
and the efforts of your committee in the past to build up this Ameri- 
can merchant marine insurance business is going for naught if you 
take this fatal step, and I hope to establish that fact before I get 
through. 

I say they have come here and they have simply said that th ey h ad 
these losses. We know it. Have we participated in them? When 
the Ward Line told you they paid $345,000 they know something 
about those losses. It is true the underwriters have suffered great 
losses, as Mr. Rush gave the figures, but Mr. Rush did not tell you 
how many of those thousands of dollars that he had paid out he has 
recovered from the steamship companies and he is expecting to re- 
cover from the steamship companies through his distinguished and 
astute counsel. They are after us. There are suits galore pending, 
and they are pressing them just as hard as they can, and they have 
had many, many successful suits. 
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Now, the condition, as Mr. Hickox has said, is one that grew out 
of the war. It is a disease. It is everywhere. But are you going to 
apply a remedy which is worse than the disease ? I say that you are 
if you adopt the course that these men suggest. This thing is curing 
itself. It is cured to-day by the reduction in these losses. Unless 
these steamship people are not telling you the truth, it is very evident 
that these losses are being reduced down very materially. 

Who is the one that is being benefitted by the reduction in the 
losses? It is the American shipper, because he is getting his goods 
forward to his consignee, and he is building up his business the way 
he wants to. Is the American underwriter standing behind him 
to-day and reflecting his improved condition ? Not on your life. One 
man sits here and says that his company is refusing to write theft 
and pilferage? Why? Because he is judging the present by the 
past. He did not even know of the improved condition that existed 
in the theft and pilferage situation, because he was refusing to write 
those losses. But he is to-day, as he told you this afternoon, paying 
losses in 1921 for thefts that took place in 1919 and 1920. He is judg- 
ing the present by the conditions that existed at that time as they' 
grew out of the war,^ during this great moral breakdown throughout 
the world. Instead of refusing to give the American shipper the 
benefit of your insurance against theft and pilferage under these ex- 
isting conditions, after having charged them the rate up to 2 per cent 
in Europe and South America up to 15 per cent — instead of refusing 
to insure them at all under the improved conditions he ought to be 
here saying to the American shipper, " We are prepared to reduce our 
rates.'^ 

No, the trouble is that the American underwriter is suffering from 
the same thing that y6u are suffering and this man is suffering and 
the other Inen are suffering who bought anything during this period 
of high prices. What? Why, he has sold an article, namely, his 
insurance, for a certain premium, and he finds that his losses are ex- 
ceeding his premiums. So have I. I have bought certain things dur- 
ing the last two years, and I find that my stuff has depreciated in 
value and I am taking the loss. And the American banker and the 
American shipper are going to take losses on the 25 or 30 or 40 mil- 
lion dollars worth of goods tied up down there in Buenos Aires. And 
so the American underwriter is taking a loss, but the American under- 
writer is not coming forward to-day, apparently — at least one com- 
pany it not — coming forward to-day ana offering the American ship- 
per cargo insurance against theft and pilferage based on existing con- 
ditions. Now, what does he propose f He proposes, Mr. Chairman, 
not to cure, not to take from the Harter Act — but to put into the 
Harter Act by amendment — a provision which will make it possible 
to not write into the bill of lading the exception against theft and pil- 
ferage. The exception against theft and pilferage in that bill of lad- 
ing does not excuse the carrier if he is negligent. The only effect in 
the world under any of the decisions of that is, as Mr. Hickox has 
pointed out, that if the cargo underwriter, or if the shipowner demon- 
strates that there has been a theft, then the burden of proof of negli- 
gence is upon the shipper. Now, let me read you a short excerpt from 
a decision on that point, in 162 Federal. A shipment of Brussels was 
short delivered. In an action by the consignee against the ship it was 
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held that it was incumbent upon the ship to show that the Brussels 
were stolen by someone not belonging to the ship, and there being 
no proof of robbery, the vessel is liable and release from liability can 
not be obtained under the Harter Act, under one of those exceptions. 
That is all any exception does. It is an exception which, if the ship- 
owner, as Mr. Hickox pointed out, can demonstrate that there was a 
theft, it shifts the burden of proof to show that there was negligence, 
but if he establishes the negligence, as you implied in your hypo- 
thetical question to-day, you can win your case in any court. And 
Mr. Amberg will tell you that is so: 

Now, what will you do? Dealing with that question — and that is 
the only question they have brought forward here showing a justifica- 
tion for increasing the insurance rates — do they come here with a pro- 
posal to deprive you of that right ? No ; they come here with the pro- 
posal to wipe the Harter Act off the statute books, absolutely. Now, is 
that legislation that this committee wants to recommend to Congress 
and to put through Congress in the interest of the American shipper 
or the American shipowner or the American Government as a ship- 
owner? I say no. Let us see what the practical situation of that 
would be. 

It means that the American shipowner wUl become liable as an in- 
surer against all excepting two thin^, two causes of loss, the kcts of 
God and of public enemies, under this proposal. It means that if an 
American ship is in collision because a sailor standing on lookout in 
foggy weather fails to report a whistlQ that he hears to his officer and 
a collision results ; or if an American officer standing on the bridge of 
his steamer hears a distant whistle in the fog and he neglects to stop 
his engines when he hears that whistle, and a collision results, it means 
that the American shipowner would have to pay the loss on the cargo 
that resulted from that collision. Now, what in the name of goodness 
has that got to do with theft and pilferage? And yet theft and pil- 
ferage losses are the losses that these people are complaining about at 
the present time. They have come in here under the excuse, or what- 
ever you might call it— under the guise of an amendment of a theft 
and pilferage situation, and they are asking what ? They are asking 
Congress to take off from the statute books something that relieves 
the shipowner from these enormous liabilities that are on the seas, 
that are incident to transportation by sea, so as to make him absolutely 
liable as an insurer. 

Mr. Amberg. No one we represent made such a suggestion. 

Mr. Lehlbach. Mr. Merriam made the suggestion, spea]^ing for the 
Wrigley Chewing Gum people. 

Mr. Campbell. That is the effect of your suggestion. 

Mr. BuRCHMORE. We all exempted errors of navigation. Mr. 
Campbell is correctly stating, however, I think, as the Chair under- 
stands it, Mr. Merriam 's position. 

Mr. Campbell. I can not take up now and analyze each proposal. 
I have got to take your extreme proposal. But even the proposal that 
you i)eople make goes substantially to that effect — or at least that Mr. 
Rush embodied in the statements which he submitted here, which I 
suppose he submitted to his counsel before he proposed it. 

Mr. Laws. He did. 

Mr. Campbell. Now, the American shipowner is in a position where 
it is a life and death struggle with him. I do not need to dwell upon 
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that. All I have got to do is to simply refer to the figures that were 
published in a yesterday morning's paper showing, as the figures re- 
ported, a $260,000,000 loss last year in operating expenses on .finerican 
Shipping Board vessels. Now, the American shipowner is in a posi- 
tion where he has got to keep the profits in the business in order to 
carry it on, and if you increase his operating expenses where is he 
going to get the money ? 

Mr. Lehlbach. $160,000,000 and no new construction under pres- 
ent circumstances. 

Mr. Campbell, Yes ; I realize that. He is going to get it from one 
source, and that is from the American shipper. Now, what is the 
American shipper going to pay him for? He is going to pay him a 
freight rate for the transportation of his goods, and he is going to 

Say him an additional rate to take care of this excess limit liability, 
ow, there is no two ways about it. If you repeal the Harter Act or if 
you amend it in the way that you propose, so that you make us liable 
for all these various losses, you are going to leave the American car- 
rier insuring what ? You are going to leave him insuring cargo losses 
caused by the act of God or the public enemies. 

But the proposal did not go so far as to wipe off from the statute 
books the limitation of liability act, so that the American shipper 
under your proposal would be left in a position where if the cargo 
ship happens to be a total loss at sea and the shipowner is free from 
blame he can plead his limited liability ; the cargo on her will not be 
able to recover under that statute. Now, he has got to have protec- 
tion. The repeal of this act, or the radical modification of it, is not 
going to i^ive the American shipper the protection he needs in his 
business ; it is going to do but one thing : He already under the Harter 
Act has the steamship company liable for negligence in the custody 
and delivery of the cargo; the Harter Act alone exempts him from 
negligence in the navigation and management of the ship, providing 
the shipowner has exercised due diligence to make her in all respects 
seaworthy. He is going to have risks, namely, against the total loss 
of his vessel, against the act of God and the public enemies, which he 
has got to insure. He pays the American shipowner an increased 
freignt rate equivalent to the amount of insurance cost, and he has 
got to go to the American cargo underwriter to insure against loss by 
the public enemies and the act of God, and against the contingency 
of a total loss of his vessel under the limited liability act. 

Mr. Edmonds. And the American shipowner in some cases. 

Mr. Campbell. And the American shipowner in some cases. Now, 
the American exporter hasn't got the money to carry on all the busi- 
ness himself. He goes to his bank and what does he do in the ordi- 
nary course of business? He obtains money from the bank on the 
security of an invoice against his buyer, of a bill of lading, and to-day 
do you suppose that there is a bank in Chicago that is going to ad- 
vance any great amount of money on the security of an insurance 
policy that insures only against the public enemy and the act of God 
and the total loss of the vessel, and the security of a bill of lading of 
some steamship company operating out of the port of New York, 
which is going to be liable for all of the great mass of causes that 
cause these losses? How many vessels are lost through the act of 
God or the public enemies? We are not at war, so you can wipe 
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enemies out of it. How manv vessek are lost through the act of God? 
I should say that 999 out oi every 1,000 cases of the result of negli- 
gence are carelessness in some particular in the navigation or man- 
agement of the vessels. So the insurance policy that the American 
underwriter is going to give him is of no value to him at all in his 
financing, and I do not oelieve there is a bank in America that, if 
they understand the condition, that would ever advance any money 
upon the security of a bill of lading. 

Now, all the ships that are plying the seas and all the ships that are 
going out of American ports are not owned by good, substantial 
American ship companies. We have seen that. We had the cases of 
two vessels told us of the Trans-Marine Co., where they had some 
$30,000 worth of shoes stolen from them. 

Mr. Lehlbaoh. Is the Trans-Marine Co. a substantial and respon- 
sible company? 

Mr. Campbell. Well, I do not know whether it is or not. I do 
not think it is. 

Mr. Lehlraoh. Well, I know it is. 

Mr. Campbell. Then they were awfully rotten in their manage- 
ment, according to testimony produced here. Now, whether that is 
responsible or not, I do not know. But all the cargo is not going to 
come out of American ports in American ships. You are going to 
have Norwegian ships and individually-owned ships coming into 
American ports ; you are going to have Italian ships, you are going 
to have Dutch ships, you are going to have English ships, you are 
going to have Swedish ships, and they are all going to carry cargo 
out of American ports. Is the banker in Chicago going to advance 
money on these exports on the strength of a bill of lading from 
the port of New York to some Norwegian steamer? Not if he is 
wise and he knows his business, and he will inquire into it. Why? 
Suppose you have a loss ; supposing that your vessel is in collision 
and you have one of your compartments flooded and your cargo 
damaged going into a Central American port? Where is your se- 
curity? Your security is in your ship in a Central American port. 

The Norwegian owner may never send that ship back into an 
American port again where you can libel her. You may never see 
her again, and before you get a chance to libel her that ship may be 
sunk in a collision upon her next voyage, so she is wiped out. Do 
you suppose that the American bankers are going to loan money for 
exports upon any such security as that? Of course they are not. 
But if you put that system into eflfect the American ship owner, if 
he is going to survive, has got to have the increased rates to cover 
that risk, because, perchance, he may be liable ; and if the bank will 
not accept that kind of security — and I have no doubt it would not — 
what have you got to do to finance exports ? You have got to go to 
the American cargo underwriter and insure against those very same 
risks, and the result of this is going to be that unless you resort to 
the device of an insured bill of lading, the American shipper, 
through the wiping out of the radical amendment of the Harter 
Act, is going to find himself in a position where, if American ships 
are going to operate, he has got to pay an increased freight rate, 
and if he is going to finance his exports he has got to pay a premium" 
to the insurance company for carrying the same risk. Now, who 
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^ets the benefit? Why, the insurance company. If it has a loss 
it will take a writ of subrogation against the American shipowner 
if all the defenses are wiped out to the American underwriter and 
he has the right of subrogation,, and the only defense that the 
American shipowner has got is the act of God or the total loss of 
his vessel, and 999 cases out of 1,000 are not from the act of God 
but are due to negligence of one kind or another, it means that the 
cargo underwriter is going to liave a subrogation in practically all 
cases against the American shipowner, and what is he going to be 
paid for them, then, for insuring? If jrou please, he is going to be 
paid simply for doing a banking business, namelj, advancing a 
certain sum of monev to the shipper until he can reimburse himself 
with the certainty of recovery under those cases from the American 
shipowner. That is all. 

Mr. BuRCHMORE. It would reduce the premiums, would it not? 

Mr. Campbell. Will it reduce them ? To a certain extent, but sup- 
pose it does, the moment jou reduce the premiums, with the overhead 
you have got, the American underwriter is busted, as was revealed 
in the Berry investigation. Do you suppose that your reduction in 
premium is going to be commensurate w4th the increase in freight 
rates ? If you think so, then you do not know the situation. 

Now, I could go on at length, but I am not going to do so. But 
what is the proposal? Why, we have heard lots about the insured 
bill of lading. What is the insured bill of lading? 

Mr. Edmonds. Mr. Campbell, let me correct your statement one 
minute. I find on investigating that the overhead of English insur- 
ance companies is just as big as that of the American companies. 

Mr. Campbell. I am making no comparison. I mean all insur- 
ance companies because it is an expensive business to carry on. I say 
that in no sense of reflection at all, but it is axi expensive business to 
carry oiu Now, what are you going to do with your insured bill of 
lading? If your bank is not going to be conteRt — and you do not 
know it will be — and you come here and you are making a proposal 
for a radical change in legislation without knowing what your bank- 
ing interests are going to do or what attitude it is going to take, be- 
cause they have not been consulted in the situation, but the sugges- 
tion has been made that you are going to resort to an insured bul of 
lading. Now, I do not know^ and I do not speak with any authority, 
but I told Dr. Huebner a while ago that I had no doubt but what the 
American shipowners, if they were requested by the American ship- 
pers to put into vogue and into effect a system of insured bill of 
lading they would probably do so. 

Now, if the American shipowner does it, the American shipowner's 
competitor has got to do it, namely, the Britisher, the Norwegian, 
the Italian, the Swede and the Dutch. And here is where, in my 
judgment, the American imderwriter commits suicide. What is the 
insured bill of lading? The insured bill of lading, as I have seen 
it in operation by the American-Hawaiian Line, consisted — it has 
been some years since I have seen it — consisted of a rubber stamp put 
on a bill of lading stating to the effect that this cargo was insured 
under open cover number so and so with the Insurance Company of 
North America, and so on and so forth, under terms and conditions of 
that company. Who is going to pay for it? The shipper is going 
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to pay for it. Now, what does that mean ? It means that the Ameri- 
can shipowners are going out and securing those open covers in the 
market where they can best buy the insurance. It may be that they 
will buy them in the American market, but if the testimony which 
has been produced in these insurance hearings is any indication at 
all, they are going to buy it where they have to sell what they have, 
namely, in the open world market. The shipowner sells transporta- 
tion in competition with the world, and he will buy his insurance 
in competition with the world, and he will buy it where he sells his . 
goods and where he can buy it the cheapest. And the American ship- 
owners, with all of their fleet — and we have got a. good fleet despite 
what we have said about it — the American fleet is not going to carry 
all of the exports in all the American ports. Look at the situation 
out of the Gulf to-day in the cotton trade. Are the American Ship- 
ping Board vessels carrying all of it ? Look at the coal trade. Are 
American vessels carrying all of that trade? Look at any of your 
trades ; the British ships are getting their share of it. 

Now, if the American shippers force the American shipowners 
into the insured bill of lading, competition is going to force every 
one of the British ships into exactly the same position, and if you do 
not force them to it you are getting the poorest security you could 
have in the world on your bill of lading, because your ship may never 
come back to port after she once puts to sea, and where is your se- 
curity ? You will chase it to the ends of the earth. But where is the 
Britisher? And going back to that, we have had lots of talk about 
the American merchant marine since the war. There has not been 
one chairman of the Shipping Board who has gone further than 
saying that America ought to have the right to carry 60 per cent 
of her commerce. We all believe that and we all want to see it, but 
we haven't got the nerve to say it — yet — ^that America has the right 
to say 60 per cent — we say 50 per cent. Who is going to carry the 
other 50 per cent? The feritisn, the Swedish, the Norwegians, the 
Dutch, the Italians, the Spanish. Now, do you suppose for one mo- 
ment that the British shipowner is going to take out this open cover 
to provide an insured bill of lading insurance? Do you suppose he 
is going to take that out in the Insurance Company of North Amer- 
ica, the Firemen's Fund, the Federal, or any American company? 
No, sir : he is going to go to his English market ; he is going to be just 
as patriotic to the English flag as we are patriotic to the American 
flag. He is going to insure that insurance there if he can get it 
cheaper — and we know he is getting it cheaper. 

The insured bill of lading means — if it is put into effect at all — it 
means universal operation, I should say, in American foreign trade, 
and that means that 50 per cent of American cargo insurance is go- 
ing to go abroad. Is that in the interest of your clients ? No, sir. 
Is it in the interest of American business? No, sir. You have held 
hearings here, Mr. Edmonds, on several occasions, trying and striv- 
ing to devise means to keep this business in America, and you were 
told in those hearings, and we were told, that 90 per cent of the 
American cargo business to-day is done in America, with American 
underwriters; that the business which is going abroad to-day from 
America is the hull* insurance, because it is unprofitable to American 
underwriters at the rate at which the British will take it. 
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Why, gentlemen of the committee, the proposal of the insured bill 
of lading — and it is the only scheme that will give the American 
shipper any adequate protection — that proposal means driving out of 
American markets 50 per cent of the cargo insurance that you have 
got in here to-day, namely, 45 per cent of the total amount of your 
insurance, if we can believe those figures. 

Now, I submit that any proposal for an amendment of the Harter 
Act, that proposes to brmg about that condition, is vicious legisla- 
tion, and I do not believe it will pass any Congress, and I do not 
believe any committeemen or any member of the committee will rec- 
ommend legislation of that kind, pnce he sits down in his chamber 
and calmly thinks over what the situation is and has an opportunity 
of analyzing it, away from the disturbing influences of a lot of 
lawyers. 

Now, that is all I am going to say at this late hour on that subject. 

There is one other subject that I do want to turn my attention to^ 
and that is this: We have had reference once in a while to the 
Britisher. It has been clearly stated to you, and without contradic- 
tion, excepting the suggestion that came from Mr. Englar, which 
was not contradiction, that under English law the shipowner has 

freat freedom of contract and can contract against his negligence, 
n other words, the British shipowner under British law can by con- 
tract obtain greater exemptions from liability than the American 
shipowner can under American law. I do not believe there is any 
question about that. I think Mr. Hickox said he thought the de- 
cisions of the British courts lean more strongly in favor of the 
shipper over there than the shipowner. 

Now, then, we have also been told that the thefts on English.ships 
and in English trades are not as great as they are in American 
trades. We know Great Britain has built up a great world trade in 
shipping and exports under the laws she has had, and this subject 
of thefts and pilferages has not only engaged the attention of this 
committee, but it has engaged the attention of the English people 
and they went at it seriously enough so that they had a committee 
appointed by the premiers of all the British Dominions and that 
committee was composed of very distinguished men — some of them 
shipowners. In their recommendations which they have made, do 
they condemn the Harter Act; do they say that they are goin^ to 
deny to the British shipowner any of the exemptions from liability 
of the Harter Act? Why, no. They say that the Harter Act is 
almost perfect legislation, and they point to the fact that the 
Canadian Parliament, in its water carriage act, has adopted sub- 
stantially the Harter Act and that the Australian Parliament has 
done the same thing. 

Now, what is the proposal here? Why, we are going to go the 
British one better. The proposal before your committee is in effect 
that now that the British shipowner has advanced to the step where 
he is going to sav, " We are going to put on our statute books the 
Harter Act, whicli has proved such highly desirable legislation,'" the 
American shipowner, in this awful condition and American ship- 
ping is going to be forced into a position where he is going to have 
taken from him' the exemptions from liability that the English 
people say "We are going to give by statute to the British ship- 
owner." 
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Mr. Edmonds. Is not that almost perfect legislation in the Harter 
Act, that very thing, that they think it is almost perfect because it 
has not that stoppage of limitation of liability ? 

Mr. Campbell. No; because the very act they approve has in it 
Tvhat the Harter Act has, a $100 limitation. Now, the question of 
whether you are going to put in a limitation of a $100 valuation, or 
$250 valuation, or $1,000 valuation, is simply a question of freight 
rates. You have had to start on a rate-making basis, as Mr. Rjran 
pointed out to you, with a base rate. If you nave a man shipping 
cotton, wheat, or flour in packages at a value less than $100— and 
that is about 80 per cent oi the shipments, I believe — do you believe 
that man is going to pay on a valuation of $250 a package, or $500 
a package, or $1,000 a package? No. You have to start in that 
business with a base rate, and your base rate here is on the value of 
$100 and every shipowner who has been in here has told you the 
American shipper can obtain a release under that clause in the bill 
of lading by simply declaring the increased value and paying an in- 
creased rate. But the proposal is to go the British one better and to 
do the American shipowner by taking away from him the exemptions 
from liability that England, in all of her dominions, now proposes 
to put upon her statute book and to grant it to them by statute in- 
stead of leaving it as a matter of common law or a matter of mari- 
time law. 

If I had the time I could go on for an hour on the various 
phases of this matter, but it has already been covered, and the hour 
is late, and that is all I am going to have to say at this time. 

Mr. Lehlbaoh. Does that complete vour presentation ? 

Mr. Campbell. Yes; excepting one tning, Mr. Chairman, and you 
were not here at the time. We have simply scratched the surface, 
so far as theft and pilferage is concerned.. If you Want to go into 
the question of the Harter Act, announce to the commercial industry 
of America and the shipowners that you are going to take up the 
question of amendment of the Harter Act and then you will have a 
discussion of it ; but do not send out word you are going to take up 
a discussion of theft and pilferage and bring us down here and 
confront us with such vicious legislation as proposed here and quit 
there. If you want to go into the subject of theft and pilferage, if 
you want to go to the bottom of it, bring your committee up to New 
York, bring your committee up to Boston and to Philadelphia and 
let us go to the bottom of this whole thing. If you want to go into 
the question of an amendment of the Harter Act, then call a meet- 
ing here — but do not call it in the middle of July or August — and 
we will'go into that subject. 

Mr. I^ws. I do not want to detain this committee now. It is 
pretty late and it takes a lot of nerve to listen to an argument now. 

Mr. Lehlbaoh. You were not going to bring out any new matter I. 

Mr. Laws. I would like to answer two or three of the proposi- 
tions, particularly that Mr. Hickox referred to, because I think it 
is so fresh in your minds it might disabuse them on several things 
which I think are incorrect. 

Mr. Lehlbaoh. Can you do that in the space of 5 or 10 minutes ? 

Mr. Laws. Yes ; in 10 minutes. 

Mr. Lehlbaoh. As they say over in the House, you will be recog- 
nized for 10 minutes. 
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STATEMENT OF ME. F. S. LAWS, PHILADELPHIA, PA., OF THE 

FIBM OF LEWIS, ADLEB & LAWS. 

Mr. Laws. In the first place, Mr. Hickox has given us the im- 
pression that it has been held under the Harter Act that a limita- 
tion of $100 has been good for many years, and that there has never 
been an amendment to that Harter Act, notwithstanding that knowl- 
edge; and that when Senator Nelson's bill attempted to correct it, 
that was fully known. 

Now, the law is printed in ink and bound in buckram and any- 
body can find what it is; and I say to you that until 1919 there 
never was an affirmative decision that under the Harter Act a limi- 
tation of liability to $100 was possible. The first intimation, or the 
first time that subject was discussed as applicable to the Harter Act, 
was in this case in 1918^ in the Calderon case. In that case there 
was a provision in the bill of lading that the shipowner should not 
be liable for a loss of anything over $100, and the Supreme Court 
of the United States, in one hundred and seventy United States, said 
that that was invalid because it was an attempt to deny liability in 
any case unless it was under $100, and the shipowner was liable. 

Later on^ in the latter part of 1918, a case arose of the Frederick 
Leyland Line in New York, in which the district court held that 
under the Harter Act you could not limit the liability to $100 ; that 
it was contrary to the intention of the act. That case was taken to 
the circuit court of appeals and there, for the first time, in 1919, it 
was decided that in view of the intimation made in the case of 
Calderon, in one hundred and seventy United States, the court felt 
constrained to say that under the Harter Act you could limit your 
liability to $100. And that is the first case of which I have any 
knowledge, and I think it. is the first case, and I want to hear of it iS 
there is any other case in which the courts have said affirmatively and 
decided that point as a point — ^that there could be a limitation of 
liability to $100 under the Harter Act. 

Now, they cited the case of Hart v. Railroad Co. It was decided 
back in 1884. That was not a case arising under the Harter Act; 
it was a suit against the Pennsylvania Railroad for the loss of some 
horses, where the owner went to the railroad and made a special con- 
tract and went along with the horses, and the Supreme Coui't said 
that contract was good; and to correct that case and others like it, 
the Cmnmins amendment to the interstate commerce act was passed, 
and the Harter Act never figured in it in any way, shape, or form. 

This question is bigger than the lines represented by these gen- 
tlemen, because there are hundreds of vessels that do not go from 
their wharves, there are any number of lines that do not go out of 
their port, ana there are hundreds of vessels and tramp steamere that 
do not sail from the port of New York. If they take care of their 
losses, they need not worry about any amendment to the Harter Act ; 
but there are other steamers and transportation lines, ocean and 
coastwise, tranxp and other vessels, that we have to deal with in 
these theft cases. So they need not fear if their losses are reduced 
to the minimum ; it is none of their concern and they need not fear 
an amendment to the Harter Act making the steamship owner liable 
for negligence and wiping out the limitation of $100 in case they are 
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liable throurfi their negligence. It is only the bad ship owner who 
need fear. It is only the man who commits crimes who fears a 
criminal law. It makes no difference to the innocent man how many 
laws there are ; it is only the man who wants to do wrong who fears 
them; and if they do not intend to do wrong and if they are pro- 
tecting themselves against theft and pilferage, they need fear noth- 
ing in the way of an amendment to the Harter Act. 

Also, the testimony has demonstrated, beyond peradventure, that 
when they take proper care and caution, the theft and pilferage 
losses amount to nothing. But they have only given you the story 
as it applies in New York. We have other ports along this seaboard, 
to which ships are going every day — not tneir ships, but other peo- 
ple's ships; not their wharves, but other people's wharves — where 
there is no care taken of the merchandise, where there are no pre- 
cautions of any adequate nature against theft and pilferage, and 
against which we have no remedy whatever unless there is some 
amendment by which, if we prove their negligence, they are com- 
pelled to pay. So that it is broader than their cases ; it applies to all 
cases, all vessels, coastwise, ocean barges, and everything else that 
are subject to the terms of the Harter Act. 

We do not want the Harter Act wij)ed out. We want a provision 
in the Harter Act merely that if it is demonstrated that they are 
liable, that it is a case in which they are guilty of negligence, and 
we prove it in a court of justice, that they should be compelled to 
pay the full amount of their liability and the full amount of the 
value of the thing. 

I thank you. 

Mr. CAMPBEi4i. That is just the whole trouble with the suggestion 
you make — ^the remedy hits the good man because of the acts of the 
bad man. 

Mr. Laws. The good man need not fear. 

Mr. Campbell. But you are seeking to get a remedy for the acts of 
a few of the bad men by placing an undue hardship upon the go6d 
men, who are in the majority. 

Mr. Laws. But if the good man won't be hurt, and I have no ques- 
tion you will be, then you have nothing to fear. 

Mr. Lehlbach. I understand Mr. Goulder, of the Great Lakes, 
desires to be heard for a few minutes. 

STATEMENT OF ME. HABVET D. OOULDEB, CLEVELAND, OHIO, 
BEPBESENTINO THE LAKE GAKBIEBS' ASSOCIATION. 

Mr. Goulder. There is only this: I have not attended the meet- 
ings, because I understood it was theft and pilferage. We have 
nothing of that sort on the Lakes. But I heard- to-oay there was 
something about the Harter Act which was involved. I find that the 
whole subject is foreign to the Lakes. 

I noticed in the pamphlet of the hearing on the Nelson bill that 
the Crosby Co., the Washburn-Crosby Co., in sending on the form 
of an amendment to the bill to Senator Nelson in June, 1912, say : 

You do not have much difficulty in making proper adjustment for losses of 
the inland lake carriers. 

And in their brief that was submitted with the amendment they 
say the same thing — ^that there is no trouble on the Lakes with the 
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Harter Act, and that bill was framed so that the Lakes were ex- 
cluded, excepting there was a little question of our intercommerce 
with Canada, which we are permitted under our license to do as an 
enrolled ship, and Senator Kelson was to have that fixed. It was 
not to apply to the Lakes. 

Now, I find the situation is the same here. As I say, I have not 
been in attendance on these hearing. It just happened Mr. Ed- 
monds knew I was in the room, and I only want to say that I have 
not taken part and do not expect to take any part, because the Lakes 
evidently are not intended to be covered, and in anjrthing that may 
be prepared in the way of a bill that should be religiously cared for 
to see that we are not drawn into something with which we have 
nothing to do and that can not possibly apply to us. 

I have here a telegram which I would like to file for the record. 

(The telegram is as follows:) 

Chicago, III., July 19, 1921. 

Hon. WILLLA.M S. Gbeene, 

House Office Building , Washington, D. C: 

Repeal or amending Harter Act or limited liability acts on Great Lakes would 
be disastrous to Great Lakes marine interests. Pilfering not of sufficient 
amount to call for this action. 

H. W. Thorp. 

Mr. Laws. The shippers and underwriters appreciate the courtesy 
received at the hands' of the committee at this hearing. 

Mr. Lehlbach. The hearings of this committee on this subject now 
adjourn sine die. 

(The hearings were thereupon closed.) 



(The following communications were ordered printed in the rec- 
ord:) 

Cincinnati, Ohio, July 19, 1921, 

Chaibman Committee on Merchant Marine and Fisheries, 

Washington, D. C: 

The Cincinnati Chamber of Commerce has officially approved the amendments 
to the Harter Act, which will restore common carriers liability to make good 
losses caused by their own tort or negligence, and prohibit their escaping this 
liability by means of bill of lading clauses, which limit their responslbUity to 
less than the value of the merchandise transported, and hope your committee 
will recommend restoring the common-law liabUlty by ocean carriers. 

Cincinnati Chamber of Commerce, 
Malcolm Stewart, 

Mimager, Foreign Trade Department, 



The Hubber Association of America (Inc.), 

New York, July 22, 1921. 

Hon. Frederick R. Lehlbach, 

Chairman, Subcommittee on Marine Insurance, 

Souse of Representatives, Washington, D, C. 

. Dear Sir: Our attention has been directed to hearings that have been held 
by your committee in connection with investigation of the causes of heavy 
losses of American export cargoes through theft, pilferage, breakage, or other 
damage, or nondelivery, also proposed amendments to the Harter Act. 

We regret that the traffic committee of this association was unable to be 
represented at these hearings, but this subject, as well as the proposed amend- 
ments to the Harter Act, has had the attention of our committee. 
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It is our understanding that the proposed amendments to the act are de- 
signed to prohibit the settlement of claims for losses on basis of any sum 
less than the full actual amount of such loss or damage, whether the mer- 
chandise has been shipped at a reduced rate of freight or not, or at an agreed 
value which is less than its actual value, also that the burden of proving 
freedom from negligence, in event of loss or damage shall be upon the vessel 
and her owner. 

We believe that the necessity for adequate protection to exporters for losses 
other than ordinary marine risks, have been fully stated to your committee, 
and it is therefore unnecessary to present our views in detail, but desire to 
record the views of our traffic committee as being heartily in acfcord with the 
proposed amendment to the Harter Act, as well as to urge upon your committee 
that it take action along constructive lines to adequately safeguard interests 
of American exporters from' losses such as are the subject of Investigation of 
your committee. 

Very truly, yours, 

R. H. GoEBEL, General Manager, 



Southern Lumber Expobtebs' Association, 

New Orleans, La,, July 20, 1921, 
Hon. Fbederick R, Lehlbach, 

Chrainum Subcommittee on Marine Insurance, 

Committee on the Merchant Marine and Fisheries, 

House of Representatives, 

Deab Sib: Referring to your letter of July 15, and your previous letter in- 
viting the writer to appear before your subcommittee relative to marine losses 
and bill of lading provisions, permit me to submit the following observations : 

This association is not so much concerned about losses resulting from pilferage, 
since lumber is not easily pilfered in quantity, as it is in the practice of the ocean 
carriers, and the Shipping Board seems to have lead in it, of putting in their 
bills of lading provisions exempting them from nearly every sort of liability for 
either carrying the freight safely or delivering it promptly or to its proper desti- 
nation. These exceptions seem to me to violate the principles of fair dealing, and 
I think some of them are in direct contravention of the Harter Act. They have 
lead to a spirit of Irresponsibility on the part of employees, great and small, of 
which pilferage is one of the minor results, or symptoms. If everybody is 
exempted from all responsibility, except to take the freight money, carefulness 
and service vanish. What is needed is to bring the American carriers, particu- 
larly the Shipping Board operators, to realize that they are paid for service, 
and must render it, and accept responsibility for the safety of the goods and their 
prompt and proper delivery; that their bill of lading should be short, concise, 
and not entirely onesided, and that the endeavor to escape responsibility for per- 
forming properly the service which one follows as a business and is paid to 
perform, is not a recommendation for the employment of such a one. 

I quote below some clauses from the bill of lading of A. H. Bull & Co., Shipping 
Board operators, for your information ; other operators* bills of lading contain 
essentially the same provisions, maybe milder, maybe more severe: 

"The vessel shall have liberty hereunder, either before or after procee<ling 
to or toward any port of discharge or transshipment, to proceed to or toward, 
call, enter, or stay at or off any port or ports, although not on the usual or 
any route to, and although in a contrary direction to or beyond the port of dis- 
charge or transshipment, once or oftener, backward or forward, in any rota- 
tion, for any purposes whatsoever, though pertaining to another voyage, and 
the same shall not be deemed a deviation, but deemed within the voyage 
hreby intended as fuly as if specificay described herein. 

" The carrier shall not be responsible for delay, loss, damage, or default be- 
fore, during, or after loading, transportation, or discharge, occasioned by any 
of the following excepted clauses : The act of God, perils of the seas or canals 
or other waters or of navigation or maneuvering of whatsoever nature or kind, 
fire or exposion wheresoever occurring, pestilence, quarantine, rain, spray, 
floods, freshets. Ice, frost, fogs, or any causes beyond the carrier's reasonable 
control; by enemies, pirates, robbers, thieves, arrest or restraint of princes, 
rulers, governments, or peoples, by legal process or stoppage, war, riots, rebel- 
lions, mutinies, strikes or stoppage of labor, labor troubles on the vessel or 
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other craft or on shore, and whether with the carrier's employees or others, 
risk of craft, wharf, warehouse, hulk, cranes, or transshipment, barratry of 
the master or crew; by heating, shrinkage, drainage, effects of climates, fer- 
ment, decay, deterioration, putrefaction, wasting, sifting, rust, sweat of any 
kind or ori^n, change of character, drainage, leakage, breakage, loss of con- 
tents or weight, absence or obliteration of marks or numbers or address, er- 
rors of description, insufficiency of packages or wrapping, condition of pack- 
ages or wrapping or injury to or soiling of the same, cooperage, mending, loss 
or damage arising from the nature of the goods, land damage, nor by any act 
or omission of the shipper or owner of the goods or his agent or representative, 
by stranding, grounding, collision, straining of the vessel, heat of holds, ver- 
min, rats, sea water, wetting, fumigation of the ship, drainage, steam, brine, 
condensation, stowage or contact with or smellj evaporation of taint from 
other goods, the vessels being privileged to carry any other goods, whether 
hazardous or not, and also to carry live stock on or under deck, bursting of 
boilers, breakage of shafts, accidents to or from machinery or breakage 
theeof, any latent defect in hull, machinery, refrigerating machinery, appur- 
tenances, or gear, or unseaworthiness of any kind, whether existing at the 
time of shipment or at the beginning of the voyage, faults, errors, or omis- 
sions in the navigation or management of the vessel, whether by the carrier's 
employees or pilots or others, provided that due diligence shall have been ex- 
ercised to make the vessel or any craft seaworthy and properly manned, 
equipped, and supplied. 

" The goods, whether perishable or not, are accepted by the carrier subject 
to delays or default in shipment, transportation, delivery, or otherwise, occa- 
sioned by shortage of conveyances or room, lack of facilities of any sort, ac- 
cumulation of cargo, weather, or any conditions not shown due to the carrier's 
fault, and notice to shipper or others of any d^ger of such delay or default 
is hereby waived, and the carrier shall not be responsible for any such delay 
or default, and if loading of the goods in customary manner is delayed, or the 
Vessel is likely to be detained she may proceed forthwith without loading or 
completing the loading of the goods. 

" The vessel may commence discharging upon arrival immediately she is 
ready, without notice, at any hour of day or night, and discharge with or 
without intermission at wharf, in stream, or elsewhere, at carrier's convenience, 
any custom of the port to tlie contrary notwithstanding, and the collector of 
the port is hereby authorized to grant an order for the discharge of the cargo 
immediately after entry of the vessel. Whether the vessel be discharged at 
wharf or in stream or elsewhere, the goods may, without notice, be in whole or 
part discharged over side into lighters or other craft at risk and expense of 
shipper, consignee and /or assigns from the time the goods leave, the vessel's 
tackles, the carrier being hereby authorized to employ or appoint lightermen, 
contractors and/or others, without responsibility of the company for the 
character or condition of any craft, for account of shipper, consignee and/or 
assigns, notwithstanding the latter are at hand with their own craft 

** If, by any reason of quarantine, blockade, war, hostilities, conditions of 
surf or weather, lack of water, Sundays or holidays, port regulations, shortage 
of lighters, riots, or of strikes, lockouts, stoppage or shortage of labor, of the 
carrier's employees or others, or by reason of any of the excepted causes men- 
tioned elsewhere in this bill of lading, or other conditions, existing or threatened 
at the port of transshipment or discharge of the goods or elsewhere, the vessel 
is, or in the master's opinion is likely to be, prevented or delayed from reaching 
or from entering, or from making due delivery of the goods at the port of 
transshipment or discharge, or delayed at said port or in dischraging there be- 
yond the usual time, then either with or without proceeding to or toward or 
entering or attempting to enter said port, the goods may be retained on board 
and discharged on return trip or subsequent voyage, subject to all liberties of 
this bill of lading, or be discharged as convenient for the vessel at any other 
port to which the vessel is bound or may proceed, at the risk and expense of 
shipper, consignee and/or assigns all responsibilities of the carrier being ended 
upon such discharge and full freight together with extra compensation for ad- 
ditional transportation being payable, and at carrier's option the goods may be 
carried on or forwarded to destination from any other port at which so dis- 
charged at risk and expense of shipper, consignee and/or assigns, subject in 
any case hereunder to the provisions in other respects of this bill of lading If 
transportation is performed by the carrier or to the usual bill of lading of any 
other carrier performing the same." 
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Each of the various operators has his own bill of lading, and I think no two 
of them are alike. They are changed from time to time. They generally cover 
a long page of finely printed matter. If the Shipping Board would prescribe a 
standard bill of lading for all its operators* use, a different one for each of the 
principal trades ; cotton, grain, coal, lumber, etc., and eliminate the excess ver- 
biage and unreasonable and untenable provisions, it would be a great source 
of relief for shippers and do more to popularize the use of Shipping Board 
vessels than any action that can be taken. 

I trust you may find something of value in these suggestions. Appreciating 
the privilege of being permitted to submit them to your committee, I am 
Very truly, yours, 

0. E. DOBSON, 

Managing Director. 

Guaranty Trust Co. of New York, 

Netc York, July 20, 1921. 
The Chairman Subcommittee on the Merchant 

Marine and Fisheries, 

Wasshington, I). C 

Dear Sir : In reference to your hearings for the purpose of discovering what 
legislation, if any, may be necessary to check the continuation of pilferage on 
board freight steamers carrying American products, you may be interested in an 
experience I had in Buenos Aires, Argentina, in January last. 

I made a tour of South America for the Guaranty Trust Co. to study prevail- 
ing trade and financial conditions, and while in Buenos Aires I met at luncheon 
with certain American importers — managers of branch houses of American 
firms, as well as heads of Argentine firms and corporations — a number of whom 
were members of the American Chamber of Commerce there. These gentlemen 
related some of their recent experiences in the matter of loss of freight from the 
American ships carrying cargoes from American ports, and they were going so 
far as to seek pledges from their fellow importers not to use another American 
ship, "especially a Shipping Board vessel, until the evils had been remedied. 

One gentleman, the manager of the Buenos Aires branch of a well-known 
American house, said : " Do you realize that we have been losing no less than 
60 per cent of several of our shipments by these robberies on board? And in 
cases we have carefully followed up we find the job of pilfering so deliberately 
done that the evidence all points to the stealing having been carefully planned 
and executed over a period of several days on board the vessel. Moreover, such 
robbery, entailing the opening of heavily bound cases, extraction of goods, the 
nailing up and readjustment of all fastenings, packings, etc., could never have 
been carried on if proper vigilance had been exercised by the authorities on 
board. Armour & Co. have shipped cases of perfumes, soaps, and other toilet 
articles down here, and lost anywhere from 30 to 60 per cent of the contents 
of several cases. And you can get no satisfaction because of these new non- 
responsibility clauses in the bills of lading and because things have now gotten 
so bad that the marine insurance companies will no longer insure against theft 
on board our American ships." 

" Why do you single out the Shipping Board boats as being tlie worst ; that is, 
the most risky ? *' I asked. 

'* Because," replied the American, "the operators are frerjuently inexperienced 
or they have so little capital that they have to keep down expenses to the mini- 
mum and will not employ watchmen over the holds. Our regular American lines 
that .send boats on this route have been almost as bad lately." 

" How does that happen ? Do the English lines not suffer the .«auie trouble? " 

" No ; they are more experienced and they select their crews more carefully. 
They are better organized and they have more dis^-ipline on board. They do not 
attempt to avoid responsibility if we can show that the pilfering took place en 
voyage. Much of the stealing is done while In rwrt here, and the English lines 
take precautions against that. Then, tcK», there has prevailwi a g<xid deal of anti- 
American sentiment here for some time past and the stevedores and port workers, 
being not a very Intel II g^-nt class of men, seem to regard the Am**rir*an vessels 
as legitimate prey, assuming, als^>, that they have the richest cargrx?s." 

" I have noticed that consid<*rable light^Tlng lias to l>e done in this jK^rt. Is 
it not possible that a great deal of jour trouble takes place during the transfer 
of cargoes? " 
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" Yes," replied the importer, " we know it does. We have been working on 
this matter for several months and we have traced down a number of these 
thefts so that we know quite a number of the cases of merchandise were broached 
between New York and Buenos Aires. As to the thefts in port, we know all 
about them, and they have been prolific, but we are helpless. We have been to 
see the chief of police, without avail. His detective bureau were familiar with 
all details and said if they had authority they could stop these organized, whole- 
sale robberies in two weeks, but the * men higher up * would not give the word. 
He said it was up to the port authorities, who were Federal officials. So we 
went to the master of the port, a Federal official, and the interview was most 
interesting. He said : * Well, if you take their perquisites away from these poor 
stevedores and port workers, they will strike. Can not the rich American cor- 
porations stand to lose much better than these workmen? * What are you going 
to do with such an .argument as that? 

" We have complained to our diplomatic authorities here, but we have not 
had much satisfaction, although we understand proper representations have 
been made in Washington. The labor boycott is complete in Buenos Aires ; in 
fact, almost throughout the Argentine. The unions have taken advantage of 
public sentiment — agitated by foreign propaganda and aided by the mistakes 
of American exporters, plus the high price of the dollar, falling commodity 
prices, congested merchandise and the like — ^and have not been afraid to make 
American employment interests the principal victims of their radical demands.*' 

I was able to confirm this testimony as to the remarkable efficiency of the 
labor boycott in Buenos Aires. I talked with a prominent American packer 
who had recently discharged his personal chauffeur for negligence and Insub- 
ordination. Thfee days after the man had been discharged the head of the 
stevedore's union called upon the packer and said: "If you don't take this 
chauffeur back into your employ your company will not be permitted to ship a 
hide out of the Argentine." And he had to obey or risk a violation of company 
contracts. 

The West India Oil Co. (a subsidiary of Standard Oil) had a strike of plant 
workers at Campinas, a few hundred miles up the line from Buenos Aires, 
during last January. 

" Out of sympathy 'i with these workers all the taxi and private car chauffeurs 
in Buenos Aires went on strike. Car owners who drove their own machines 
were not even permitted to procure gasolene at the West India Oil Co.'s sta- 
tions. When they did, their cars were stopped by the strikers and deprived of 
such part of the gasolene supply as the strikers chose to take. Garages housing 
private cars whose owners sought gas surreptitiously from West India depots 
w^re boycotted and the garage owners finally would not admit cars whose 
proprietors would not lay them up in recognition of the strike. The strikers 
finally were joined by the port workers at La Plata, as well as Buenos Aires, 
and the tie-up was complete. They openly claimed the sympathy of the 
Argentine Government and defied both the public and the employers in all 
affiliated lines. 

Before I left Buenos Aires a number of local steamship operators were en- 
deavoring to procure pledges of all the shipping interests to agree to boycott 
the entire port of Buenos Aires for a period of three months, as the only ap- 
parent step by which public and government recognition of their rights might 
be attained. They later reported their inability to procure the cooperation of 
the United States Shipping Board in this respect. 
Very truly, yours, 

Allen Walker. 



Boston Wool Trade Association, 

BostoUj Mass., July J 4, 192 J, 

Chairman Merchant Marine Committee, 
House Office Building, Washington, D. C. 

Dear Sir: We understand that your committee has assigned for hearing on 
.July 19 on proposed amendments of the Cummings and Harter Acts which 
provides that the carrier will be responsible for the full value of merchandise 
loss or damage, provided such loss or damage is due to said can*ier's negligence. 

We are heartily in support of the above, as many times in the past few years 
the carriers have fallen behind in this bill-of-lading provision and refused to 
I)ay claims. Take, for instance, the Harter Act. Ordinarily a bale of wool 
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weighing more than 1,000 pounds is worth more than $100 per bale. We have 
found it the practice for some one to steal those bales and when we place our 
claim we can only collect $100. Any dishonest employee of a shipping con- 
cern can make money in stealing merdiandise, and we hope that you will allow 
this letter to go into your records to support the above measure. 
Very truly, yours, 

H. A. Davis, Manager. 

Nationai. Association of Waste Material Dealers (Inc.), 

Neto York, July 18, 1921. 
Hon. William S. Greene, 

Chairman Committee on Merchant Marine and Fisheries, 

House of Representatives, Washington, D. C. 

Dear Sir: In accordance with suggestion as contained in your telegram of 
July 14 that your committee would .welcome suggestions in reference to loss, 
damage, or pilferage, etc., on import shipments as well as export shipments, I 
am bringing to your attention some of the difficulties that members of this 
association have in connection with such losses. 

If you will pardon me, I should like to state, first, that for something over 
20 years I was actively connected with the Commercial Bulletin, of Boston, 
published by Curtis Gild & Co., and had an opportunity to become quite familiar 
with practically all the problems which have troubled importers in connection 
with the matter referred to, and in connection with my work as secretary of 
this organization during the past eight years, I have had plenty of opportunity 
to keep in touch with conditions as they have affected members engaged in the 
waste-material industry and I can say frankly to you and the other members 
of your committee that none of the difficulties which are encountered in doing 
business with foreign countries, particularly making purchases, compare with 
the difficulties brought about by the arbitrary and oftentimes high-handed 
methods or interpretations placed on the various laws made to cover f»uch 
matters by the steamship companies, particularly foreign lines. 

A committee made up of very able men engaged in this industry has had 
this matter up with the steanu^ip companies for the past year or two and we 
have tried in every way to work out some solution of the problem, but with 
few exceptions we have found the steamship companies taking an ai*bltrary 
position and not showing any disposition to meet the situation In a broad- 
minded way with a view of remedying conditions as they exist at tlie present 
time. 

I do not desire to burden you with a long letter, I learned while with the 
late Curtis Guild of the thoroughness with which you took up matters of this 
character or any mattetB of real importance, and I am quite sure that you and 
your committee will do your utmost, while being fair to tlie steamship owner, 
the insurance underwriter, to at the same time see that the innocent consignee 
is protected. 

Our peofHe are obliged to open Jitters of credit for every dollar's worth of 
material they import, and the steamship companies seem to feel that they can 
deliver the goods or not aa tbi^ pleaoe, or in any shape they please. 

I InckMse herewith .copies of letliers which have l>eea sent out either by 
myself or the president of thia assodatton covering this matter and I also 
inclose a i^iotograph allowing the way a oertalo shipment of rags was landed 
on one of tlie plen here in New York, When a shipment arrives in this con- 
dition the BteonudUp eompajoies mj to our members : ** We do not know how 
much of this Is yours, tnit as your hiU of lading calls for so many bales, we will 
bale up tliat mneh and turn It over to you regardless of wtiether it in your 
material or someone's else and charge you for rebaling.*' That charge son>e- 
times runs up as higb as $8 per bole. 

A sfcndy of the situation from every angle bos led us to classify the situation 
as follows: 

First. The contracts and conditions of ttye bill of lading are agreed upon be» 
tween the eaniers and shippers in Europe. 

Second. ISie Shipping Board has no control over the situation except as to 
its own rtiips. 

Third. There is no public authoilty having jurisdiction in the matter of 
terms and conditions <:uutained in o^rt^an billn of lading of ships of foreign 
registry. 
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Fourth. The Harter Act states the law, but where the act Is violated it is 
necessary for the shipper to proceed by civil action for the enforcement of the 
law. 

Fifth. Congress could enact necessary legislation, but has not done so. 

In connection with point 4 above, I would particularly call your attention to 
the fact that the experience of our members has been that even after they have 
gone into court and successfully prosecuted a claim, the steamship companies 
immediately formulate another clause which will take care of the situation 
and absolve them In the future. You will note that our president, Frank C. 
Overton, has emphasized this point in his letter to Senator McKellar. 

In conclusion I would like to ask whether or not it is possible for this asso- 
ciation to secure a copy of the record covering the hearings that are being 
held on this matter before your committee? If so, same would be very much 
appreciated. 

Respectfully, yours, 

Chas. M. Haskins, Secretary. 

National Association of Waste Material Dealers, 

June 15, 1921, 
Hon. Kenneth D. McKellab, 

United States Senate, Washington, D, C. 

Dear Sib: Mr. H. F. Masman, traffic manager of our associaton, has for- 
warded to me copy of the bill you introduced in the Senate, S. 327, relating 
to navigation of vessels, bills of lading, etc. 

I desire to express my appreciation of your efforts to safeguard shippers 
and consignees of merchandise carried by steamers plying between the United 
States and foreign ports, and to provide that the steamship lines be requireii 
to assume reasonable and legitimate responsibility for goods while in their 
care. I feel that if this bill is passed it will do much toward creating a more 
reasonalfle attitude on the part of the steamship lines. 

I venture to hope that some day we will progress to a point where we will 
have a standard bill of lading worded in accordance with the law and free 
from individual and arbitrary clauses designed to relieve the steamship com- 
panies of any contingent liabilities. In ths connecton I would like to ask 
whether, if the bill introduced becomes a law, you feel it would take care of 
such a contingency as the following: 

A bill of lading is issued for goods received in apparent good order, the 
number of packages mentioned and the marks and numbers. The steamship 
company then either writes, stamps, or has printed on their bill of lading a 
clause in effect as follows: 

***Steamer not responsible for marks nor for numbers of bales and broken 
bales or short weight on account of spilling or breaking of bands daring the 
transfer. Repacking, extra wharfage at the ports or discharge, if any, for 
account of the owners of the goods." 

The foregoing Is an exact copy of a clause taken from one bill of lading, 
and clauses of similar purpose are frequently stamped on bills of lading. The 
steamship lines under such clauses claim that they are absolved from the ne- 
cessity of delivering us goods marked In accordance with the marks on the bill 
of lading, and endeavor to force us to accept bales which do not belong to ns, 
which may have a different mark or no mark at all, as they claim that under 
the clause in their bill of lading they are not responsible for marka - 

My firm has a controversy at present with the Lloyd Royal Beige, which 
will probably come to a lawsuit on* this very Issue, and the attorney for the 
steamship line advises us that should we win the suit they will simply go 
ahead and formulate another clause which will take care of the situation and 
absolve them in the future. 

It seems to me that it should devolve upon the steamship lines to see that 
goods which they accept for transportation should have sufficiently clear dis- 
tinguishing marks to enable them to deliver same to consignee upon arrival. 
We know that when goods are exported from this country the steamship com- 
panies are very particular in this respect, but apparently their methods are 
very lax on the other side, and if the goods are illegibly marked or the marks 
are obliterated In transit, the steamship authorities endeavor to jplace the 
wtiole burden upon the consignee, who In most cases has paid for the goods 
in advance and should in no event be held responsible for the shortcomings 
of the shipper or the steamship lines. 
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Even though the law may be reasonably explicit in setting forth the respon- 
sibilities of the steamship lines in connection with merchandise intrusted to 
their care, unfortunately there is no penalty attached for inserting clauses 
which may be at direct variance with the law, and the steamship lines un- 
questionably use such clauses as an argument in either delaying payments, or 
if the consignee is not posted as to his rights, rejecting a perfectly legitimate 
claim. 

I appreciate the fact that it is the function of the court to interpret the law, 
but realizing that you have given this matter careful consideration, I have ven- 
tured to take the liberty of encroaching upon your time to the extent of set- 
ting forth some of our troubles and aslsing your opinion as to whether the 
proposed law would relieve the situation In • connection with the particular 
conditions mentioned. 

I can assure you your views on the subject will be deeply appreciated. 
Very truly, yours, 

Fbank G. Ovebton, President. 



National Association of Waste Material Dealers, 

June 15, 1921, 
N. Sumner Myrick, Esq., 

Chamber of Commerce^ Washingtony D. O. 

My Dear Sir: Mr. H. F. Masman, trafllc manager of our association, has 
forwarded to me a copy of your letter to him of May 24 relative to ocean bills 
of lading, and stating that the subject has had consideration by the American 
committee, in view of the meeting to be held in London by the transportation 
section of the International Chamber. 

While it seems reasonable to believe that any form of bill of lading which 
would meet the approval of ship owners, insurance writers, and bankers, would 
necessarily be an improvement over present methods, I can not but wish that 
consignees might be given an opportunity for a hearing, as it occurs to me 
that they may have problems which should p'roperly have attention and which 
might not occur either to the insurance interests or the banKCrs, but which, in 
Justice to the consignee, should have full and fair consideration. Whether the 
points I have in mind have had the attention of the committee or committees 
who have had the matter under discussion I, of course, can not tell, without 
seeing the preliminary draft of the bill that has been submitted. Would it be 
possible for you to furnish our association with any information on the sub- 
ject which would enlighten us as to what has been done or what is proposed, 
in order that we might submit a brief or offer suggestions In the premises? 

It would be impossible, in this letter, to attempt to enumerate the many 
methods which have been adopted by some lines to absolve themselves from 
reasonable liability under their bills of lading, and we are keenly interested 
in any efforts which are being made to improve conditons along these lines. I 
sincerely trust you can give us some information as to what is being done in 
the premises. 

What we would really like to see would be standard bills -of lading and 
uniform legislation governing same, but if we can not have both at once, we 
would welcome standard bills of lading provided the terms of same are fair 
and equitable. If your efforts should result in the acceptance of this stand- 
ard bill of lading, and the results prove disappointing in practice, there would 
Seem to be no alternative but to attempt to secure legislation which will ade- 
quately protect all parties at interest. • 

 We will await with much interest your reply advising whether you can give 
US any particulars relative to the preliminary draft of the bill you are dis- 
cussing. 

Very truly, yours, 

Frank O. Overton, President. 



COPY OF LETTER SENT TO VARIOUS ORGANIZATIONS, COVERING DIFFICULTIES EXPERI- 
ENCED BY IMPORTERS. 

For some time past, and particularly during the past year, the losses and 
hardships which have been incurred by the members of this association in con- 
nection with the importation of rags and paper-mill supplies, having become 
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SO acute that this association feels constrained to approach the various trade 
organizations and chambers of commerce in the country with a view of secur- 
ing their cooperation in bringing about a change of. conditions. 

The trouble has been due to many causes, among which may be enumerated 
the following: 

Insufficiency of packages, illegible marking, rough handling while in steamer's 
care, improper stowage, using bales as dunnage for other cargo, tearing of 
covers, with consequent destruction of marks and loss of contents, limited pier 
facilities, failure on part of steamer to segregate merchandise according to 
marks and bill of lading, conveying goods to lofts, involving extra expense in 
removing them, etc. 

We realize that the first two causes of trouble mentioned, viz, insecure 
packing and illegible marking, are faults of the shipper and not the steamship 
companies, and this association is (!ooperating with European assocations in an 
endeavor to overcome such difficulties, and has already made gratifying pro- 
greiss in this direction. 

It is our opinion that the principal cause underlying most of the trouble is 
the attitude of some of the steamship companies in connection with the com- 
modities imported by our members. 

At a meeting of the representatives of steamship lines, transportation com- 
panies, and importers, held at association headquarters, some of the steam- 
ship representatives claimed that they were not responsible for marks or 
numbers, and were not obligated to deliver the identical packages called for 
by the bills of lading ; that the ship's responsibility ended when the goods left 
ship's tackle ; that the steamship line was not obligated to furnish pier space 
for cargo; but could discharge over ship's side into barges at consignee's ex- 
pense ; that bales damaged in transit should be repaired at consignee's expense ; 
that steamship was under no obligation to discharge goods where they could 
readily be removed by consignee, but the steamship could store them in lofts 
hundreds of feet away from point of delivery, and that consignee was respon- 
sible for any charges in connection with bringing same to a point where the 
railroads, trucks, or lighters could get possession of same. 

Since early in the war there has been such a demand for freight space that 
apparently some of the steamship companies (not all, fortunately) have be- 
come so obsessed with a sense of their importance that they apparently feel 
it l« within their power to dictate any terms they choose, irrespective of ship- 
per's rights, Harter Act, or any other law. 

Appended hereto are some extracts taken from ocean bills of lading which 
tell their own tale and show to what lengths some lines are willing to go in 
their attempt to protect themselves at the expense of their patrons. 

Our contention is that however desirable or undesirable certain class of 
freight may be, when steamship lines solicit or accept any freight they imme- 
diately assume certain well-de^ned obligations in connection with same. The 
Harter Act, approved February 13, 18d3, says, under section 1 : 

" That it shall not be lawful for the manage, agent, master, or owner of 
any vessel transporting merchandise or property from or betw^n ports of 
the United States and foreign ports to insert in any bill of lading or ship- 
ping document any clause, covenant, or agreement whereby it, he, or they shall 
be relieved from liability for loss or damage arising from negligence, fault, 
or failure in proper loading, stowage, custody, care; or proper delivery of any 
and all lawful merchandise or property committed to its or their charge. Any 
and all words or clauses of such import inserted In bills of lading or shipping 
receipts shall be null and void and of no effect" 

After reading this refer to the extracts of bills of lading appended hereto and 
see how well some of the steamship lines are conforming to the requirements 
of the law. 

Every shipper and consignee is not posted as to his legal rights under a bill 
of lading, and in our opinion it should be against the law and punishable by 
a fine for any carrier to insert clauses in their bills of lading which are at 
variance with the law of the United States. 

Furthermore, we favor harbor laws that clearly set forth the duty of ocean 
carriers, consignees, and local carriers in connection with loading, unloading, 
segregating, and removing goods from pier; and, finally, we feel it would 
greatly facilitate business and avoid misunderstandings if the steamship com- 
I«uiie8 could be induced to adopt a standard form of bill of lading. We re- 
allK that it is quite possible, because of port conditions in certain countries or 



THEFT, ETC., OF EXPORT AND IMPORT SHIPMENTS. 409 

In certain harbors, tliat It might not be practical to have one uniform standard 
wording for a bill of lading. If such is the case there might be several stand- 
ard forms designed to meet the local conditions. 

The steamship companies should insist upon having merchandise delivered 
to them in proper shipping condition and properly marked, and if there be 
exceptional cases where the condition of the goods tendered for shipment 
would not warrant ''the issuance of a clean bill of lading, then the steamship 
lines should have a letter of indemnity, guaranty, or bond from the shipper 
stating that the shipper would be responsible for any expense incidental to 
reconditioning the goods upon arrival and for any loss involved owing to 
poor marks or packing. . 

An ocean bill of lading is supposed, by the average merchant, to be a negw 
tiable document. He accepts drafts and draws drafts with an ocean bill of 
lading as security, and if a steamship company accepts merchandise and issues 
a bill of lading, the line should be obligated to deliver the identical goods re- 
ceived, in practically the condition in which they were received. This respon-, 
sibillty the steamship companies are apparently endeavoring to evade. 

When a shipper presents a document to a bank for the purpose of having his 
draft accepted, it should not devolve upon the banker to read every bill of 
lading through to see whether his security is worth anything. The fact that 
the steamship companies know that they could not legally maintain some of 
the clauses in their bill of lading is no excuse for inserting an improper clause. 

Fire Insurance companies have a standard form of policy ; the railroads of 
the country have a standard bill of lading, and the ocean steamship companies 
should be obliged to issue standard bills of lading covering merchandise im- 
ported into this 'country. 

We have no desire to, work any injustice upon the steamship companies, and 
it is only fair to state that some of the responsible lines show every disposition 
to properly handle merchandise committed to their care, and to respect the 
rights of shippers and consignees. Neither is there any desire to offer excuses 
or ask special consideration for consignees who fail to do their part in promptly 
removing goods, and who attempt to utilize steamship piers as a warehouse for 
their merchandise. 

We can only speak authoritatively in connection with commodities handled 
by members of our association, but we imagine that importers in various lines 
must have to contend to a more or less degree, with the same problems. We 
believe that all lines of trade would be benefited If the hit and miss methods 
now in vogue in connection with foreign shipments were supplanted with a 
clean-cut code of procedure, and we believe in the long run the steamship lines 
themselves would be the gainers by the avoidance of mlsandersteindings, short- 
ages, and law suits which are bound to follow in the wake of present methodsv 

What this association would like to see would be ocean bills of lading and 
harbor laws that clearly set forth the rigjtits and duties of steamship lines and 
the consignees, the terms of which would be reasonable, practical, and equita- 
ble to all parties at interest. It seems manifest that if this could be brought 
about, it would be Infinitely preferable to present methods, and this association 
believes the subject to be worthy of careful consideration. We shall be pleased 
to have the views of your organization, and any suggestions you may have to 
offer in the premises. 

Respectfully, yours, 

, Secretary, 

EXTBACTS FROM OCEAN BILLS OF LADING. 

" Steamer has option to dispose of goods by destruction, dumping, sale, or any 
other way If consignees fail to take delivery within 72 hours after discharging 
of cargo." 

" Not responsible for any shortage through weakness of packing, nor for dis- 
appearance of the marks, the consignee being obliged to take delivery of the 
merchandise in whatever condition it may be found when discharged." 

** Goods herein mentioned to be discharged Into barges or lighters Immediately 
on arrival at receiver's expense." 

** Steamer not responsible for marks nor for number of bales and broken bales 
or short weight on account of spilling or breaking of bands during the transport. 
Repacking, extra wharfage at the ports of discharge, if any, for account of 
owners of the goods." 
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" If discharge of the goods is, or in the judgment of the master or agent of the 
steamer likely to be directly or indirectly prevented, delayed, or rendered unosu- 
ally difficult, dangerous, or costly by conditions at port of discharge or else- 
where of civil commotion, riot, insurrection, strikes, labor disturbances, or 
stoppage of labor of carrier's employees or others, or lockouts by carriers or 
others, the steamer shall have liberty, without notice, in the discretion of the 
master or agent, at the risk and expense at all times of the shipper and/or con- 
signee and/or owner of the goods, either with or without, or before or after 
proceeding to the port of discharge, to prceeed to any port convenient to the 
steamer or to which it may be proceeding on the same or return voyage, or to 
return to port, of shipment with the goods, or any part on board, and at any such 
port to discharge and store the goods and/or ueturn, transport, or forward same 
to destination, all responsibility of the carrier as such being ended without 
notice Immediately the goods leave the ship's tackles, and all responsibility 
whatever being ended upon the same being delivered to warehouse or other car- 
rier, and the carrier herelnunder shall have a lien thereon for freight, back 
freight, and all expenses and charges hereunder." 

"Also that if the goods are discharged on wharf or pier and are not removed 
by the consignee within 48 houBs thereafter the consignee and/or owner shall 
pay a wharfage charge of $1 per 1,000 kilogram or cubic meter (ship's option) 
per day, or any part thereof, and the steamship company shall have a lien for 
the whole of said charge upon the goods, or any part thereof, which lien shall 
survive delivery to the consignee, and said charge shall continue and be payable 
for any period that the goods may be held by or in behalf of the steamship com- 
pany as security for the payment of said charge." 

"Also that the consignees or the party applying for their goods are to see that 
they get their right marks and numbers, and after the lighterman or wharfinger, 
or the party applying for the goods, has signed for same the ship and the owners 
are, respectively, discharged from all responsibility for misdelivery or non- 
delivery." 

Joshua L. Baily & C5o., 
New York, July H, 192L 
Hon. Geoboe W. Edmonds, 

Committee on Merchant Mariiie a/nd Fisheries, 

House of Representatives, 

Deab Sib: We understand that your committee has under consideration 
amending the Harter Act so that transportation companies will be responsible 
for the full value of merchandise entrusted to their care. 

We beg to say we think it is most Important that this step be taken at the 
present time to help American commerce, which is rapidly falling off. 

In the final analysis it is evident that the shipper must bear the expense of the 
loss incurred through theft and pilferage whether this added cost is included in 
the form of increased insurance rates or increased freight rates. This charge in 
the form of insurance has so enormously increased in the last year that, for in- 
stance, our insurance rates have been four times raised and in some cases are 
1,000 per cent above what they were a few months ago. 

The main question is haw to lessen the total burden of these losses so that 
American commerce can compete successfully with British, German, and other 
foreign countries. It is evident that the insurance companies who have no direct 
control over the merchandise can not to any very great extent prevent theft and 
pilferage, whereas if his extra load is put directly on the steamship companies 
efficiency will be encouraged and the best managed steamship companies will do 
everything possible to prevent the theft and the pilferage of merchandise under 
their control so that their freight rates will not have to be raised to such an ex- 
tent that it will turn business to better managed competing lines, and we be- 
lieve in this way the total loss will very materially be reduced, with great benefit 
to all American manufacturing interests and merchants engaged in exporting. 

It is furthermore evident from a selfish point of view to the exporter that 
whereas the insurance companies are very arbitrary and prefer to dispense en- 
tirely with theft and pilferage insurance, the steamship companies are not now In 
as independent a position, so on account of competition we do not believe that they 
will add to their freight rates as large a burden for the back of American com- 
merce to bear as are insurance companies, who have not capital invested In fixed 
properties, which they desire to keep operating. 

For this reason also we think It would be to the advantage of American com- 
merce to have the responsibility for losses placed on the transportation com- 
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panics, who are in control of the merchandise, and we most heartily indorse the 
suggested change to the Harter Act, which, as stated, we think most important 
for American interests at the present stage of commerce and industry. 
Very truly, yours, 

Joshua L. Baily & Co., 
By FpiHSB 0. Baily. 

American Bleached Goods Co. (Inc.), 

New York, July U, 1921, 
Hon. Geobge W. Edmonds, 

Committee on Merchant Marine and Fisheries, 

House of Representatives. 

Deab Sib ; We understand that a hearing is to he held in a few days on the 
question of an amendment to the Harter Act, and we desire to go on record as 
«trictly urging this amendment. 

we think that the original intention of the Harter Act was that carriers 
issuing a bill of lading should be held responsible for the actual value of package 
of merchandise where the carrier failed to deliver the package, or where the con- 
tents of the packages had been injured, or where part of the contents were 
missing. 

We believe this responsibility on the part of the carrier was intended in the 
Harter Act itself, but it appears that under various decisions the act has been 
given a different construction, so that at the present time the carrier's responsi- 
bility is limited to $100 per case of merchandise, the contents of which may 
actually be worth many times that sum. 

It seems to us in every way proper that a full responsibility should rest with 
the carrier so that he may, while the goods are in his custody, take every reason- 
able precaution against theft and pilferage that the total value of the merchan- 
dise itself warrants. We think this aspect of the case is so obvious as to render 
it unnecessary to argue it out in detail. 

We trust the. amendment to the Harter Act will have the approval of your 
committee, and be enacted in due course. 
Yours, very truly, 

Chas. Waring, 
Assistant Treasurer, 



Chas. Chipman's Sons Co. (Inc.), 

New York, July U, 1921, 
Hon. George W. Edmonds, 

Committee on the Merchant Marine and Fisheries, 

House of Representatives. 

Dear Sir : We are informed that hearings are scheduled to take place before 
your committee in Washington neict week, and we urge upon you the absolute 
necessity of enforcing the Harter Act, not as it has been interpreted from time 
to time by the courts, but as was intended by the legislators when the act was 
placed upon the statute books. 

It Is obvious that the only party who can adequately protect shipments is the 
steamship company, and to attempt to lessen the provisions of this act by 
reducing the force of this act is a direct evasion of the law. 

We are heartily in accord with the contention of the shippers in this matter, 
and hope and urgently ask that everything be done toward relieving this in- 
tolerable situation. 

Respectfully, yours, 

Chas. Chipmai^'s Sons Co. (Inc.). 
B. F. Larrabee, Second Vice President. 



Wilton Manltacturing Co. (Inc.), 

New York, July 15, 1921. 
Hon. George W. Edmonds, 

Committee on the Merchant Marine and Fisheries, 

House of Representatives. 

Dear Sir: We understand that your committee has consented to a con- 
ference with marine underwriters, shippers, and steamship companies con- 
cerning the prevention of losses entailed in forwarding merchandise to for- 
eign coimtries. 
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It is well known that theft and pilferage on a large scale has caused serious 
losses to shippers and underwriters. We feel very strongly that the steam- 
ship companies have, in a large measure, been negligent through not giving 
adequate protection to merchandise entrusted to their care as carriers. The 
clauses in bills of lading which limit the carrier's responsibility to $100 per 
package have, we believe, been largely responsible for the carrier's negligence, 
and we feel that the carriers should be held accountable for the full value of 
any package which they receive for transportation, provided that in case of 
loss such full value is established as correct by the shipper. With the steam- 
ship companies* liabilities limited, as they are at the present time, careless- 
ness and negligence in handling have become the rule rather than tl^e exception, 
and theft and pilferage have thrived at the expense of the shipper or the under- 
writers insuring against theft and pUferage. 

We understand that an amendment has been proposed to section 1 of the 
Barter Act of 1893, 37 Statutes at Large, page 445, chapter 105. We wish to 
give our indorsement to the proposed amendment as submitted by the Trade 
Protective Association, The American Institute of Marine Underwriters, and 
the various trade associations cooperating with them in furthering this amend- 
ment. 

Yours, very truly, 

Wilton Manufactubing Co, (Inc.), 
Walter S. Poor, President 



C. B. Hayward & Co. (Inc.), 

New York, July 15, 1921, 
Hon. Qeoroe W. Edmonds, 

Committee on Merchcmt Marine and Fisheries, 

House of Representatives, 

Pear Sir: We are exporters of textiles to South America. We find the 
present limit of $100 of responsibility of carriers for loss a very serious detri- 
ment to our business and to American trade in general. Losses through rob- 
bery and pilferage cause serious delays in settlements of invoices, and, in ad- 
dition, the resultant high cost of insurance places an additional charge on our 
goods, in some cases more than our profit 

Anything that causes American goods to be higher in price than European 
competing goods is a detriment to our trade at a time when we need that trade 
to keep our mils going. We believe that putting the responsibility on the 
carrier for proper delivery Is the only solution of the problem. 
Very truly, yours, 

C. B. Hayward & Co. (Inc.), 
C. B. Hayward, President, 



Wm. Simpson, Sons & Co., 
Philadelphia, July H, 1921. 
Hon. George W. Edmonds, 

Committee on Merchant Marine and Fisheries, 

House of Representatives, 

Dear Sir: We would beg to call your attention to the Harter Act to en- 
force the shipping carriers* to assume full responsibility for taking proper care 
of goods entrusted to them for transportation. 

We are a firm of converters and commission merchants, doing a domestic 
and export business. Our export business in the last few years has run from 
a million and a half to two million dollars. We do our own shipping di- 
rectly to our customers in Central and South America and the Far East. We 
have claims for tlieft and pilferage against insurance companies which come 
direct to us and are collected by us for the benefit of our customers. We have, 
therefore, had considerable experience in following up these claims and are 
absolutely convinced that the first thing to do is to make the steamship com- 
panies absolutely responsible for goods under their care. As It is now, the 
steamship companies do not assume any responsibility over and above a small 
minimum charge for lost bales or cases, and it is absolutely imposible to de- 
termine when the loss or theft occurs whether it occurred In the steamship 
docks, in the steamship hold, or ^n the customhouse. 
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The rates for Insurance have enormously Increased and to-day are assuming 
a real detriment to Increased business. We realize, however, that this is not 
tlie fault of the insurance company and Is directly traceable to the steamship 
companies themselves and to the thefts in the customhouses at the various 
ports In which the steamship calls. However, we do not believe it is possible 
to correct the theft in the customhouses until the theft in the steamship com- 
panies is first corrected. 

We therefore urge you to push this bill with all possible speed. 
Yours, very truly, 

Wm. Simpson, Sons & Co., 
W. S. Godfrey, President. 



Amort, Bbowne & Co., 
New York, Jvly i^, 1921. 
Hon. George W. Edmonds, 

Committee on Merchant Marine and Fisheries, 

House of Representatives. 

Dear Sir: We, as the sole selling agents for 16 of the Important American 
mills manufacturing cotton textiles, hosiery, blankets, and underwear, which 
have a large foreign distribution, feel that we should go on record as approv- 
ing of the proposed amendment to the Harter Act. 

We do not know when a matter of more vital Interest to export shippers has 
been' put before Congress, and unless some relief, as the adoption of this amend- 
ment affords, is given to shippers, there is no doubt but what it will seriously 
handicap the export business, which it is recognized is essential to the future 
prosperity of the United States. 

In the past the burden' of theft and pilferage Insurance, between the limited 
liability of the carriers as fixed by their bills of lading, of $100 per package, 
and the actual value of the merchandise, has been carried by the insurance 
companies. We are advised that the insurance companies' losses have been 
so enormous that it has no\w reached a point where insurance premiums can 
not be placed high enough to oifset the loss, and the underwriters have recently 
adopted a clause which places 25 per cent of the burden of such loss on the 
shippers. This, as you can readily imagine, will be disastrous as it relates to 
export business. 

It appears to us that the only way to stop theft and pilferage is to place the 
burden of the loss on those who can best prevent such loss, and whose interest 
will force them to take action to prevent theft and pilferage. 

Under this proposed amendment the steamship companies will be obliged to 
assume responsibility for the actual value of the merchandise they accept for 
transportation, and we believe it was the intent and purpose of the original 
Harter Act to so place the responsibility, but amendments and court decisions 
have changed the original Harter Act so that the steamship companies no 
longer assume what we believe should be considered their proper responsibility. 

We bespeak your careful consideration of the proposed amendment, and trust 
that you will lend your weight toward having same passed through Congress. 
' Respectfully, yours, 

Amort, Browne & Co. 

Boston Insurance Compant, 

Boston, Mass., July 18, 199 1. 
Congressman Frederick R. Lehlbach, 

Chairman Subcommittee on Marine Insurance, 

House of Representatives. 

Dear Sm: In regard to the hearings on July 18, 19, and 20, held by your 
committee, in respect to the amendment of ocean and railroad bills of lading, 
I regret exceedingly that I am prevented from attending the hearings through 
my engagements at Plymouth (my home town), arising from the tercentenary 
celebration. 

I am very much interested in the bill In question, and believe that action 
should be taken as suggested to increase the responsibility of the carriers. 

In the last three months the two Insurance companies, of which I am presi- 
dent—the Boston Insurance Co. and the Old Colony Insurance Co. — have had 
claims presented to them for losses by pilferage of over a quarter of a million 
dollars. 
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It is impossible for us to give merchants and bankers the protection which 
they desire against the risk of pilferage and thievery, unless some check can 
be put on this ever-increasing loss. I can see no way of stopping pilferage 
except by making responsible for such losses the parties who have the mer- 
chandise in their care. Outside of careful packing, the shipper has no way 
of protecting his goods after they are delivered to the carrier. The insurance 
company has no way of protecting the goods. The only party who can protect 
them is the carrier. 

It has been claimed on behalf of the carriers that it is unfair to make them 
responsible for the pilferage, because some of the pilferages occur while the 
goods are in the hands of teamsters and forwarding companies before and 
after delivery to them. The answer to this, to my mind, is once you make 
a carrier responsible he will require that the packages are properly secured 
and sealed, so he can be satisfied that the goods are intact when delivered to 
him, and the party to whom the first carrier in turn delivers the goods will 
use equally good care to be sure that the packages are intact when delivered 
to him. • 

Aside from the placing of the responsibility for the financial loss, this making 
each carrier watch carefully the condition of the packages while in his care, 
will have a tremendous effect in this way : To-day the thief rifling a package 
feels practically certain that the actual loss of the goods will probably not be 
detected until months afterwards, when the goods are delivered at some for- 
eign port, after going through the hands of various carriers, customhouse em- 
ployees, teamsters, etc., so that it will be practically impossible to determine 
just where and when the theft occurred, making it impossible, when the actual 
loss is determined months afterwards, to bring it home to the actual thief. 

With each carrier responsible for the theft while the goods are in his care, 
the carrier will insist on the goods being properly secured so that there can be 
no concealed pilferage, and will detect any loss at once. 

The carriers should be responsible for the losses that occur while the goods 
are in their possession. To-day they limit their liability to a small amount or 
else insert in their bills of Jading clause releasing them from all liability, such 
as the following : 

** The said line shall not be liable for loss or damage before, after, or during 
loading or discharge, occasioned by * * * robbers or thieves, of whatsoever 
kind, whether on board or not or in the service of the owners * * * drainage, 
leakage, breakage * * * and that the carrier shall not be concluded as to 
correctness of statements herein of weight, quality, quantity, gauge, contents^ 
and value." 

Why should a merchant be required to put his merchandise for transporta- 
tion in the care of a carrier who declines or limits his responsibility arising 
from his lack of care of the goods? Once a carrier is made responsible for the 
loss of the merchandise in his care, as he should be, then this pilferage will be 
stopped. Until such action is taken pilferage will be a great menace to the 
business of the country, representing an increase in taxes to the merchant in 
the form of loss of his goods or premiums for insurance. 

I see no other way of stopping this terrific economic loss except by making 
responsible the only party who can exercise proper supervision over the goods 
to safeguard them. 

Yours, very truly, 

WiJxiAM R. Hedge, PresUlent. 



North Atlantic & Western Steamship Co., 

Boston, Mass., July 18, 1921, 
Merchant Marine Committee, 

Washington, D. C. 

Gentlemen : Under separate cover I forward you our views on the matter of 
lo^s of cargo through pilferage, breakage, or other damage and nondelivery. 
This was written at the request of Mr. Davis, secretary of the Maritime Asso- 
ciation, Boston Chamber of Commerce. 
Yours, very truly, 

E. D. Sproul, Marine Superintendent, 
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JxiLY 16, 1921. 

Memorandum on the Subject of Losses on Ships, Due to Pilferage, Break:- 

AGE, AND Short Delivery of Cargo. 

I. pilferage and theft. 

Assumption.— ^l^hsit among all bodies of men, whether longshoremen, checkers, 
or crew, there will be some who will have the tendency to steal unless pre- 
vented by the difficulty of breaking the package or the fear of detection and 
punishment. 

(A) On the dock. — ^To cut down losses by pilferage, the essentials are: 

1. A well-lighted shed, free from all dark corners and easy hiding places. 

2. Experienced watchmen whose honesty has been tested, who are acquainted 
with the methods of longshoremen, and who are paid a wage sufficient to live 
on and to do away with the necessity of supplementing it by conniving at 
thefts of cargo. 

3. A single exit, and a system of passes, so that no team or individual can 
leave the dock with any package unless authorized. 

4. A i^ed entirely locked at night when not in use, or an outside patrol to 
guard against theft of cargo by boat. (There are cases where cargo on dock 
has been stolen by butting through floor of dock from below and removing it 
by boat.) 

5. A locker where all cargo peculiarly liable to pilferage may be stored until 
the instant that it is loaded to the ship. 

(B) On the ship. — 

(I) To cut down losses by pilferage among longshoremen — 

1. Watchmen in all holds where cargo liable to pilferage is being loaded. 

2. Load all such dangerous cargo together, if possible against bulkhead and 
away from ladders used by longshoremen, bury cargo with other cargo before 
work is finished, or at any rate before vessel sails for another port of loading. 

3. Lock all manholes at close of work and place reliable watchman on ship 
to see that no hatches are disturbed. 

4. Place gratings in all ventilators leading to holes. 

(II) To prevent pilferage by crew — 

1. Keep all manholes locked during voyage. 

2. Open hatches only under supervision of officers. 

3. In cargo compartments which must be entered by members of crew for 
the purpose of getting stores, etc., stow all cargo liable to pilferage away from 
reach and solidly blocked in. 

4. Place gratings in ventilators. 

5. Examine all bags, etc., of crew leaving ships. 

6. Keep sharp watch over side to avoid theft by boat. 

In general, the use of cartons to pack shoes, canned goods, etc., is to be 
deprecated, and the use of solid cases well strapped on ends is to be urged. 

Also, on the subject of lessening pilferage by longshoremen, prompt prosecu- 
tion and the imposition of severe penalty by the judges should have a deterrent 
effect. Some headway can also be made by endeavoring to get the same men 
to work on the ships and never having men convicted of stealing in the past. 
Efforts have also been made in the opposite direction to prevent by punishment, 
viz: To inaugurate a sort of honor system whereby longshoremen will prevent 
each other from stealing, this desirable end being apparently reached by making 
the men so contented by the use of rest rooms, lockers, shower baths, private 
exits from the docks, etc., that they will be ashamed to steal. 

II. breakage. 

Two main points must be considered : (A) Nature of containers ; (B) methods 
of handling. 

(A) On this point it would seem to be necessary to conduct a campaign of 
education among shippers which would explain to them the nature of strains 
and stresses to which packages are subjected in loading to the ship in slings 
and the pressure which they undergo in stowage in ship's deck or holds. 
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1. Cartons of whatever nature and whatever the contents are too frail to 
withstand pressure of sling in loading, and the unavoidable handling in stowage 
and discharge, or their own weight in the slings. 

2. Gases must be made strong enough to withstand the weight of their con- 
tents and should be strapped. 

3. Crates of machinery, etc., must be thoroughly protected, and, if set up, 
parts liable to injury carefully covered, and must also be not only heavily 
skidded, but well braced with upright cross braces between uprights and heavy 
top boards to resist the inward pressure of sling during the lift. 

4. Crates of other .goods, such as furniture, etc., are not acceptable due to 
their susceptibility to damage from other cargo, either by scratching or gouging, 
or actual breakage. 

(B) Much breakage may be avoided by the use of proper gear, e. g,, can 
boards or airplanes for canned goods will partially do away with breakage 
of cases and bent cans caused by the sling alone, the use of nets for the 
loading of light cartons or light unprotected cargo, canvas slings on bags, etc. 

In handling, the use of the burton fall instead of stages, care of winchmen 
not to " singe " the fall in loading or discharging, the use of light skids in hold 
for dragging loads from bulkhead to the square of the hatch, avoidance of 
stanchions in dragging out loads, the use of trucks in decks for bringing loads 
out of long alley way, the use of dunnage in the square of hatch when landing 
loads in loading, or from square to ends when rolling in cases to be stowed, 
and the use of dunnage in stowage to distribute the weight and pressure are 
some of the methods which will lessen breakage. 

in. SHOBT DELIVERY. 

Short delivery may be due to one or more of the following causes : 

A. The cargo may never have been received. 

B. The cargo may have been received but never loaded. 

O. The cargo may have been received and loaded, but never discharged. 
D. The cargo may have bee^ received, loaded, and discharged, but delivery 
thereof never properly accomplished. 

(A) Th basis of the bill of lading is the dock receipt, as it Is at the dock that 
cargo is received, tallied, and. marks checked. To begin with, then, the bill of 
lading must follow the dock receipt, and not some shipper's document, such as 
railroad bill of lading, forwarding shipping paper, invoice, etc. It is at the dock, 
then, that the error must be looked for, and here the human element comes in, 
for errors can be avoided only if the tallyman is honest, conscientious, and pains- 
taking. He must take all marks and numbers on every package, for by tallying 
every mark and number he lessens chances for error. If a discrepancy exists, it 
must be verified by an independent tally by chief clerk, and checked again upon 
loading to steamer. When large lots are received by team a separate tally must 
be made of each load and kept as part of the original records, for the chief clerk 
may make an error in his additions and issue final dock receipts for more than 
the actual amount (and it must be remembered on this point that, though the 
bill of lading is prima facie evidence of receipt and of ship*s responsibility for 
quantity shown, it may be refuted by proof that the total amount was not 
actually received). 

On this point, too, what was said about the system of team passes and a single 
exit under I (A), 3 above, applies here as well and otherwise connivance with 
teamsters would be possible. 

(B) Under this head comes all that was said under pilferage and theft above. 
To locate the loss it is necessary to make a careful tally of freight into the ship 
and where theft or pilferage has been discovered make the prefer notation, ^v- 
ing a copy of all tallies into ship to first officer, and making him responsible as 
far as possible for delivery of all cargo actually loaded. 

(C) Under this head we may refer to what was said under pilferage and theft 
on the ship. 

In addition, of course, we have the possibility of loss due to stevedores in dis- 
charge. Careful record must be made of any such loss and stevedore held respon- 
sible. In the Current News there Is a case before the underwriters of short 
delivery of a piece of machinery weighing 50 tons which was proven to have 
been actually loaded into ship and some years ago there was a case of short 
delivery of a large boiler on a ship from New York to South Africa, clearly a 
case where the piece had been lost overboard and short delievry reported in an 
attempt to clear those responsible. 
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(D) Losses due to this cause may be occasioned by pilferage on the dock or 
theft from the dock, both of Which have been covered before under pilferage and 
theft on the dock ; or by errors in the tally or tally clerks, also covered sufficiently 

above. 

H. Pabkman, Jr., Dock Superintendent. 

N. B. — In the above discussion we have not considered the problem that arises 
from the fact that the case received as containing shoes, for example, may 
actually contain shoe boxes filled with bricks and excelsior substituted by the 
shipper or by theft en route to the dock. What the remedies for this evil are I 
do not know. 

On the subject of insurance, if insurance companies ceased to write theft and 
pilferage insurance there would certainly be a tendency on the part of the steam- 
ship companies to exert greater effort to prevent and detect pilferage, and, per 
contra, if claims are delivered on account of insufficiency of package, and lack 
of straps, Rippers would be forced properly to case their goods so as to make 
pilferage more difficult. 

H. P.. Jr. 



Appendix I. 

BEPORT OF THE IMPERIAL SHIPPING COMMITTEE ON THE LIMITATION OF SHIP- 
OWNERS* UABIUTY BY CLAUSES IN BILLS OF LADING AND ON CERTAIN OTHER 
MATTERS RELATING TO BILLS OF LADING. 

We, the imperial shipping committee, acting under the first part of our 
terms of reference, have inquired into complaints (a) from the Association of 
British Chambers of Commerce, in the shape of a resolution passed at Glasgow 
on July 7, 1920, in favor of legislation to prevent the limitation of the liability 
of shipowners by clauses in bills of lading; {b) from the Imperial Council of 
Commerce, in the shape of certain resolutions to the same end passed at Toronto 
on September 21, 1920; and (c) from other bodies to the same effect. 

Having regard to the terms of our appointment, we beg leave now to report 
i»ur conclusion upon this subject to all the Governments of the Empire, since 
they are all concerned. 

1. The question of the limitation of shipowners' liability by clauses in bills 
of lading was first brought to the notice of the imp^lal shipping committee 
by the Association of British Chambers of Commerce in a letter dated July 
29, 1920, which called attention to the following resolution adopted by that 
body at their quarterly meeting held at Glasgow on the 7th idem : 

** That the Government be urged to introduce legislation whereby it shall be 
enacted that any stipulation inserted ^in a contract for carriage by sea by 
which the liability of the carrier to accept a proper measure of responsibility 
for tlie safe custody and delivery of goods intrusted to his charge for carriage 
is restricted or eliminated shall be null and void. The attention of the Gov- 
ernment is invited to the fact that legislation on similar lines has already 
been enacted by the United States of America, the Dominion of Canada, the 
Commonwealth of Australia, and other countries,* for the protection of shippers, 
and that the Dominions Royal Commission, in its report presented to both 
Houses of Parliament March, 1917, unanimously recommended legislation on 
the lines in question." 

2. Letters in support of the resolution were received from the Liverpool and 
Dublin Chambers of Commerce, from the Liverpool Underwriters' Association, 
and the Association of Insurance Brokers and Underwriters in Glasgow. 

3. In October, 1920, the Imperial Council of Commerce brought to our notice 
the following resolutions on the subject of liability clauses in bills of lading 
which were passed at the congress of chambers of commerce of the British Em- 
pire of Toronto in September, 1920: 

" That in view of the multiplicity of saving clauses inserted in bills of lading 
by all shipping companies this congress is of opinion that legislation should be 
introduced into the British House of Commons and the Parliaments of the 
various Dominions upon the lines of the Harter Act of tiie United States of 
Ajnerica. 

I I.I I 11 .J1.I..PI , ■■■It II «■■« ii.i. Ii li«i«« n l« m^m»mt^,m-mm,,mm^^m^^,mm 

^ For particulars of the legislatloii see Appendix II, p. 18. 
60683—21 27 
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" That bills of lading be framed on more equitable lines, and, in particular, 
that shipowners should not be permitted to exempt themselves from liability 
for ship's negligence. 

" That, with a view to uniformity of practice, so that past and future legal 
decisions may be of far-reaching value, the various oversea Dominions that 
have enacted * sea carriage of goods * act or acts of that nature be asked to 
repeal same and enact in lieu thereof the United States Harter Act, and that 
all other parts of the Empire, including the United Kingdom, be invited to 
place an act similar to the Harter Act on their statute books, thus creating 
within the Empire uniformity of shipowners' responsibility for the receipt, 
care, custody, and delivery of cargo intrusted to them. 

4. The Dominions Royal Commission made definite recommendations upon 
this subject during the war,' but owing to war conditions no action followed, 
and having regard to the large amount of interest evinced in commercial circles 
and to the fact that we were specially constituted and appointed to deal with 
such questions, we felt that it was incumbent upon us to review the position 
with the object of reporting upon it as our terms of reference required. Inas- 
much as the evidence given before the Dominions Royal Commission was avail- 
able to us, we thought it sufficient to take typical evidence to bring our mate- 
rial up to date, and accordingly invited the Association of Chambers of 
Commerce, as representing the shippers and importers: the above-mentioned 
underwriters' associations ; the committee of Lloyds ; and the London Institute 
of Underwriters, as representing the insurance interests: and the Chamber of 
Shipping of the United Kingdom and the Liverpool Steamship Owners' Asso- 
ciation, as representing the shipowners, to nominate witnesses to give evidence 
before us. In so doing we suggested that the evidence given before the 
dominions Royal Commission should be taken into consideration, and there 
was general concurrence in this suggestion. 

5. We have obtained the views of the Canadian, Australian, and New Zealand 
Governments in regard to the success or otherwise of their legislation, and we 
refer to their replies at paragraph 26 below. 

6. The evidence taken by the Dominions Royal Commission on the subject 
of the limitation of shipowners* liability by clauses in bills of lading was as 
follows : 

(1) In Australia in May, 1913. that of Mr. Percy T. Berry, member of the 
Melbourne Chamber of Comnrerce; of Mr. S. J. Jacobs, Mr. Alfred Le' Mes- 
surier, and Mr. Caleb Allen, all of the Adelaide Chamber of Commerce, and 
of Mr. William Leslie, of the Perth Chamber of Commerce. (See pp. 222 to 
245 of Cd, 7171.) 

* (2) In London in January, 1914, that of Mr. E. B. Tredwen, chairman of 
the Australasian section of the London Chamber of Commerce: of Mr. H. R. 
Miller, of the Chamber of Shipping of the United Kingdom ; and of Mr. J. L. 
Wilson Goode, of the Manchester Association of Importers and Exporters (see 
pp. 34 to 68 of Cd. 7351) ; the evidence on the subject of bills of lading clauses 
is intermingled with that on freights) ; and in June, 1914, Sir Norman Hill, 
secretary of the Liverpool Steamship Owners* Association, gave evidence on this 
question. (Again, together with evidence on other subjects, see pp. 15 to 40 in 
Cd. 7710.) 

(3) In Newfoundland Mr. H. W. Le Messurier, deputy of customs of New- 
foundland, and Hon. John Harvey, M. L. C, of Messrs. Harvey & Co., mer- 
chants and shipping agents, gave evidence in July, 1914. (See pp. 30 to 32 of 
Cd. 7898.) 

(4) In Canada evidence was taken in September, October, and November, 
1916, from the following witnesses: Mr. J. J. Shalcross, of the Victoria Board 
of Trade: Mr. W. F. McCllntock, claims agent for Messrs. Kelly, Douglas & 
Co., members of the Vancouver Board of Trade : Mr. T. B. Marshall, mana^^er 
of the traffic departnrent, Toronto Board of Trade: Mr James E. Walsh, 
manager of the transportation department, Canadian Manufacturers' Asso- 
ciation; Mr. James Carruthers, of Messrs. James Carruthers & Co., grain ex- 
porters; ;Mr. Z. Hebert, of the Montreal Board of Trade; Mr. Th. Wardleworth. 
of the National Drug & Chemical Co. of Canada ; Mr. Thomas Robb, secretary 
of the Shipping Federation of Canada; Mr. G. B. Ramsey; and Mr. O. W. 
Bodard. (See C5d. 8458, pp. 314-368, passim.) 

' * Pars. 69&-603 of the flnal report of the DominionB Royal Commission, dated Feb. 21. 
1917. 
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7. This evi<len<*e we have duly consuleretl, and in addition we have exandned 
the fo11o%vinfr witnesses: 

(1 \ Mr. E. B. Treilwen. ohairninn of tiie merchants' eonmiittee of t>ie 
Australasian section of the Tx>ndon Chanii>er of Ooramerce and of the Austra- 
lasian Merchants* Association, senior partner in Messrs. rrill>ert J. McOaul & 
Co.. merchants, of I>ondon. on Octoi>er 21, 1920. 

(2) Mr. J. W. Allen, J. P.. president of tlie Hull Chamber of (^ommerce, 
senior partner in T. W. Allen & Sons, timber merchants, of Hull, and chair- 
man of the lumi>er section of the timber trade federation of the I'niteil 
Kinirdoni. on October 21, 1920. (Mr. Tre<lwen and Mr. Allen api>eared in 
response to our invitation to the Associated Cliaml)ers of Commerce to nominate 
witnesses. ) 

(3> ^Ir. J. P. Rudolf, chainnan of the council of the Liverpool Chanrt>er of 
Commerce, underwriter of the Standard Marino Insurance Co., and meml>er of 
the committee of the Liverpool Underwriters' Association, who api>earwl in 
response to our invitation to the Associated Chambers of Commerce, but also 
on behalf of the Liverpool Underwriters' Association and the Olasffow Asso- 
ciation of Underwriters, on October 21. 1920. 

(4) Sir Norman Hill, Bart, secretary of the Liverpool Steamship Owners' 
Association, and on their behalf, on October 28, 1920. 

(5) Mr. L. C. Harris, of Ellerman & Bucknall Steamship Co., on behalf of the 
Chamber of Shipping of the United Kingdom, on October 28, 1920. 

(6) Mr. E. A. Nicholls. of the London Assurance Corporation, on behalf of the 
Institute of London Underwriters, on November 4, 1920. 

(7) Mr. S. A. Boulton, chairman of Lloyd's committee, and on their behalf, on 
November 4, 1920. 

(8) Mr. F. H. Carey, claims adjuster to the London Assurance Coriwratlon, 
nominated by Lloyd's committee, on November 18, 1920. 

(9) Mr. J. S. McConechy, joint honorary secretary to the Manchester Associa- 
tion of Importers and Exporters, and on their behalf, on November 18, 1920. 

(10) Mr. Richard D. Holt, J. P., of Alfred Holt & Co., shipowners, of Liverpool, 
on January 7, 1921. 

8. In addition to the expressions of opinion by commercial bodies on the sub- 
ject of the limitation of shipowners' liability by clauses in bills of lading which 
are quoted in paragraphs 1 and 2 above, we have received other important com- 
munications as follows : 

(i) A resolution adopted at a meeting of the agents general for the whole of 
the Australian States held on December 22, 1920, in favor of legislation by the 
Imperial Parliament on the basis of the Australian sea carriage of goods act, 1904. 

(ii) Recommendations (through the Associated Chambers of (Commerce of the 
Commonwealth of Australia) from the Adelaide Chamber of Commerce in favor 
of— 

(a) The universal adoption of the provisions of the sea carriage of goods 
act, 1904; 

(ft) The adoption of a just and equitable model form of bill of lading; 

(c) Measures to secure that shipowners shall afford the c(msignees snfticiont 
opportunities for the establishment of just claims and the settlement thereof by 
agents ; 

(d) The adoption of certain requirements in connection with throusrh bills of 
lading. 

(iil) A communication from the Federation of British industries calling 
attention to the conclusions of an important meeting of certain of their members 
held at Manchester on December 10, 1920, at which it was urged that bills of 
lading should be simplified and rendered as uniform as possible, and in i)nr- 
ticular expressing the views that " the clause stating that shipowners are not 
liable for losses of goods * * * capable of being covered by insurance is n 
direct premium on carelessness," and that " bills of lading should not be altered 
without previous consultation with the other parties to the contract." 

(iv) Communications, containing similar references to the subject, from 
bodies associated with particular trades, such as the Auckland Importers' and 
Shippers' Protection Association (Ltd.), the Association of West African Mer- 
chants, and the Barbados and Karachi Chambers of Commerce. 

9. We have thought it unnecessary to print at length the additional evidence 
taken by us, although it has been duly recorded. We have, however, had pre- 
pared, and we append to this report, a full digest of the arguments advanct^ on 
behalf of the three principal interests concerned (Appendix I). 
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10. We do not i)roi)ose to rei>eat in the body oi* this rei>ort many of the unnor 
points which find their place in tlie appendix, but shall c<mtine our discussion of 
the subject to the broad considerat ons which have decided our judjnuent ant I 
brought us to unanimity. These considerations fall into three categories : 

(a) Commercial considerations. 

(b) Uniformity of law and practice. 

(c) Imperial cx)nsiderations. 

11. Commercial considerations. — By the common law of England the shijv 
owner is responsible for the safe carriage and delivery of goods committed t«> 
his charge as a common carrier, unless prevented by certain definite causes, such 
as the act of God or the King's enemies, but there is nothing in English law to 
stop him from contracting out of the whole or any part of his liability, and by 
a practice which has gradually extended since about 1880 British shipowners do 
habitually in their bills of lading contract themselves out of their common- law 
liability to a large extent, 

12. The liability of the shipowner relates to risks of two kinds. There are 
*' navigation risks," due to perils of the sea and other incidents of navigation, 
and there are " carriers' risks," which are those of loss or damage to go*)ds 
arising in the course of their receipt, stowage, custody, and delivery by the 
shipowner and his servants. The present demand for legislation is to prevent 
the shipowner from contracting out of his liability in respect of " carriers* 
risks " only. By general consent of all the parties concerned he should continue' 
to be free to relieve himself of his liability in respect of " navigation risks." 

13. The evidence before us has been to the effect that although shipowners 
protect themselves In their bills of lading from legal liability, yet the practice 
among many of them is, In fact, to pay reasonable claims for loss or damage to 
goods. Such practice is not, however, universal, un^ on behalf of the shipi>ers 
it was urged that claims should be paid as of right and not merely ex grat a, 

14. Freedom of contract, w^hlch is the basic principle of modern commerce, 
assumes, of course, that both the parties to a bargain are free. It has been rep- 
resented to us, on the part of the shippers, that they are not wholly free when 
contracting with shipowners, because the liner companies or conference:* enjoy 
in many cases a position approximating to monopoly, and that as a consequence 
shippers are not able to obtain the elimination of the clauses objected to without 
the help of legislation. We do not think it necessary to discuss in this connec- 
tion whether a monopoly or quasi monopoly does in fact exist in some trades 
and in what degree. Statements from various points of view on this subject 
will be found In Appendix I. We are cont«[it to accept the broad fact that from 
whatever cause the practice of in-serting the contracting-out clauses in bills of 
lading continues, notwithstanding that there Is a widespread and persistent 
demand among commercial organizations throughout the Empire for legislation 
to render such clauses illegal. 

15. We find ourselves, therefore, in this position, that on the one hand the 
shippers submit to the Insertion of the clauses in question, and yet, through their 
organizations, generally object to them, and on the other hand the shipowners 
insert the clauses, and yet many of them, and perhaps a majority, do not as a 
rule avail themselves fully of the rights which they so obtain. It seems to 
follow from such a situation that there Is at any rate a prima facie case for 
legislation in the sense asked for, and that, as the Dominions Royal Commission 
remarked in their final report, such legislation would appear likely to be a ijro- 
tectlon rather than otherwise to such shipowners as make it a practice to pay 
reasonable claims. 

16. It will be admitted, we think, that there are good general grounds, for 
obvious economic reasons, for maintaining as far as possible the rule that a con- 
tractor should be responsible for the negligence of his servants. All agree, 
however, that there Is no ground for Interfering with the shipowner's freedom 
of contract with regard to his " navigation risks," and it Is argued that it would 
make for simplicity if he were also allowed to continue to contract himself out 
of his " carriers' risks," thus, in effect, throwing upon the shipper's imderwrlter 
the whole of the risks of every kind. Such simplicity does not, however, under 
present conditions appear to be attainable, for since pilferage has become rife 
underwriters, both In London and Liverpool, have not only refused to cover 
*' risks of whatsoever kind," but have also refused to cover more than 75 per 
cent of the losses due to pilferage. Their object, it was explained to us, was to 
make shippers more careful in packing and shipowners more diligent in super- 
vising their servants. 
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17. A more serious matter at first sight is the fact that as a result of the 
proposed change of law the shipper would find himself, in the event of loss, with 
a claim only against a shipowner instead of an indemnity under an insurance 
policy. We can not believe, however, that this argument has very much practi- 
cal force in view of the strong financial position of the great liner companies. 
It may be assumed that other shipowners would cover themselves by insurance 
with underwriters or mutually. None of our witnesses contemplated that ship- 
owners' liability should extend beyond a reasonable limit of value, an important 
point to which we shall refer again. 

18. We have considered the apprehensions expressed lest the passing of such 
legislation should operate to the detriment of British trade in competition with 
that of other countries in which bills of lading can be issued free from any such 
i*estriction. We are inclined to think that the fear of such foreign competition 
ha.s little substance. Our chief competitor under present conditions is the 
United States, and there the Harter Act forbids contracting out. In Japan, 
article 592 of the Commercial Code provides that " the shipowner can not even 
by an express agreement be exempted from liability for damage caused by his 
own fault or by the bad faith or the gross fault of a mariner or of any other 
person employed or by the unseaworthiness of the ship." In France, Sweden, 
and Norway the present legal position is, it appears, vei*y much as in the United 
Kingdom, but there has long been and still is active pressure in France for 
legislation on the lines of the Harter Act, and in Scandinavia generally the 
question of obtaining similar legislation is being actively discussed. According 
to the report of the Dominions Royal Commission, the largest German com- 
panies, as the outcome of agreement between them and the shippers, adopted 
before the war a bill of lading which accepted on /behalf of the shipowners the 
carriers' risks. Nor should it be forgotten that in practice British shipowners 
already pay a large part of the claims made against them. 

19. It was suggested to us In evidence that had refrigerated carriage not been 
well established in the trades affected at the dates of the passing of the Harter 
Act and of the similar Dominion acts, their provisions might have prevented the 
initiation or development of that method of sea transport, as the shipowner 
would have refused to bear the unknown risk. It was urged that in any new 
legislation provision should be made for the transfer of liability to the trader in 
respect of similar developments in the future. We were Impressed by this argu- 
ment and shall refer to it again later, as also to the need of so limiting tl;e terms 
of legislation as to avoid any hardship on the shipowner, such as the attachment 
to him of liability for matters in regard to which he has no real control. 

20. Subject to the necessary safeguards to meet the diflaculties Indicated, 
which are dealt with In subsequent paragraphs, we feel that on commercial 
grounds there is probably an advantage to be gained by the proposed change. 

21. UnifonrUty.-^The advantages of uniformity In the shipping laws of the 
several countries which form the British Commonwealth of Nations are mani- 
fest. ' At present there is legislation on the subject of shipowners' liability in 
rei^ect of carriers' risks in Canada, Australia, and New Zealand, and there is no 
corresponding legislation in the United Kingdom, India, South Africa, or 
Newfoundland. 

22. An analysis of the three Dominion acts, and also of the Harter Act, is 
attached as Appendix II. It will be seen that they are far from uniform in their 
provisions. 

23. The chief difference between the Australian act and the rest of the legis- 
lation is the provision of section 8 (1) to the effect that in every bill of lading 
there shall be an implied warranty of seaworthiness at the beginning of the voy- 
age, while the other acts are satisfied by the exercise on the part of the ship- 
owner of due diligence to see that the ship is seaworthy in every respett and is 
properly manned, equipped, and supplied. 

24. We should perhaps point out that the difference in effect between the exer- 
cise of due diligence and the absolute warranty of seaworthiness is that the 
former makes allowance for defects which could not have been discovered by the 
exercise of ordinary care, while the latter does not. We think that the former 
is the more reasonable requirement, since the principle that the shipowner 
should not be liable for what is not within his control is conceded in the matter 
of navigation risks. 

25. We think that the assimilation of the Australian law on this point with 
that of the rest of the Empire should be part of the uniformity to be effected. 

26. We have, as stated above, consulted the Canadian, Australian, and New 
Zealand Governments in regard to the success or otherwise of their legislation, 
and their replies are to the effect that there is general satisfaction in all these 
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Dominions with the way in whicli the several acts have operate<l. Moreover, in 
each of these Dominions there is a tendency to press for the extension of the 
existing law either to inward shipments or in some otlier way. It is liardly 
necessary to point out what difficulties would arise if any Dominion sought in 
this way to apply its own law to the bills of lading issued elsewhere. It is 
evident that uniform laws throughout the Empire would secure the object in a 
much better way so far as interimperial trade is concerned. 

27. We attach much weight to the advantage of uniform law on this subject 
throughout the Empire. 

28. Imperial considerations. — A greater boon to the British Commonwealth 
than uniformity in the laws of its several parts, though this is in itself no 
mean aid to solidarity, would be the removal of fliat discontent on the part 
of shippers in regard to shipping conditions generally, which undoubtedly 
exists, more especially in the Dominions. Though the majority both of ship- 
pers and shipowners must recognize on any far-sighted view that their interests 
are not divergent, yet there must always be occasions for disagreement between 
the two, and it would appear that the character of these clauses in bills of 
lading has served as a rallying point for discontented shippers. 

29. While the shipowners are very largely centei*ed in the United Kingdom, 
in the Dominions the shippers predominate, and misunderstandings between the 
two commercial interests tend therefor to create divergencies between the 
views of the countries themselves. 

30. It appears to us of the highest importance that all causes of di.ssension 
between these great interests, whose harmony is essential to the strength of the 
British Commonwealth, should be promptly removed as they arise. 

31. Conclusion and recommendations. — ^As the result of the considerations 
outlined above under the three several heads we have come unanimously to 
the following conclusion : 

That there should be uniform legislation throughout the Empire on the lines 
of the existing acts dealing with shipowners' liability, but based more precisely 
on the Canadian water carriage of goods act, 1910. subject to certain furthei 
provisions in regard to — 

(i) Exceptional cases in which goods should be allowed to be carried by 
shipowners at owner's risk; 

(ii) The precise definition of the physical limits to the shipowner's liability; 

(iii).The fixing of maximum values for packages up to which shipowners 
should be liable to pay. 

32. We make the Canadian water carriage of goods act, and not the Harter 
Act which it closely resembles, the basis of our recommendation, because it 
embodies the latest experience. It was passed in 1910, whereas the Australian 
sea carriage of goods act was passed in 1904 and the New Zealand shipping and 
seamen act, certain sections of which- deal with shipowners' liability, was 
passed in 1903. The Harter Act was passed in 1893. 

33. Provision for exceptional risks. — We attach great importance to the 
provisions (i), (ii), and (iii) of our recommendations above. In the first 
place we would make provision for exceptions in the case of special kinds of 
goods or methods of carriage. All the Dominion acts except live animals from 
their operation and the Canadian act excepts lumber and other ** wood goods." 

34. It is clearly requisite to provide for the exceptional treatment of new 
kinds of goods and methods of carriage .so that traders and others wishing t(. 
Initiate new developments may not be met by the impasse that the shipowner 
is unwilling to take the unknown risks and can not get rid of his liability in 
respect of them. It is thought that voyages to certain ports or places might 
also be,. or become, subject to such extraordinary risks that they might properlj' 
be excluded from the operation of the proposed legislation. 

35. We believe that such exceptional cases are likely to be very few, but wo 
think it important that the new legislation should contain provisions for defin- 
ing what articles, voyages, or methods of carriage ought to be excepted from its 
operation on the ground that the risks attached to the carriage or voyage are 
so new or uncertain that it is inexpedient that the act should apply; and 
further, that inasmuch as such risks will in most cases be likely to become 
ordinary risks as the trade in question develops, there should be power to 
remove such exceptions. 

36. Extent of physical Uniits withi/n which liabiUty should obtain. — ^The 
governing terms of the existing Dominions' legislation on this subject are to the 
effect that the owner, manager, agent, master, or charterer of any ship must 
not be relieved from liability for loss or damage arising from negligence, fault 
or failure in the proper loading, stowage, custody, care, or delivery of goods 
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received by him to be carried iu or by the ship, nor must the obligations of 
.the master, officers, agents, or servants of any ship to handle and stow goods 
carefully, and to care for, preserve, and prox)erly deliver them be lessened, 
weakened, or avoided. 

37. Difficulty arises as to the determination of the point at which any damage 
or loss may have occurred, but we feel that so long as all reasonable precau- 
tions are taken to check the soundness and quantity of the goods when they are 
transferred from one responsible carrier to another this difficulty is not in- 
superable. For our present purpose it is only requisite to consider what pro- 
tection the shipowner should be given in order that he may not have to accept 
liability for that which is not within his control as a shipo\Mier. In this con- 
nection It should be kept clearly in mind that the form of the proposed legisla- 
tion is not to create any liability, but to prohibit the practice of contracting out 
of an existing common law liability, and so far as we are aware the decisions 
at common law are not regarded' as having been unfair to the shipowner. 

38. In accordance with the modem methods of commerce there are frequent 
cases where the shii)owner, especially the liner owner, performs services as 
forwarding agent or warehouseman before ** loading " or after " delivery from 
the ship." We think that the new legislation should not affect such services 
which we understand are not covered by any of the existing Dominion acts. 

39. The bill of lading purports to be a receipt for the goods to be carried, 
us well as the contract for their carriage. Since the normal bill of lading opens 
with the word " shipped," the liability begins with the " loading " and no ques- 
tion arises. In the case, however, of a " received for shipment " bill of lading or 
other equivalent document the proposed uniform legislation should not affect 
services prior to "loading." 

40. Similarly, in regard to the close of the voyage, services by the shipowner 
when acting as warehouseman or forwarding agent subsequent to ** delivery 
from the ship " should also not be affected. 

41. There are, no doubt, cases in which the master and officers are unable effec- 
tually to control actual discharge from the ship, Uut it would appear important in 
the general interests of commerce that any such undesirable conditions in foreign 
ports or elsewhere should be the subject of representation and other pressure 
upon the governments or authorities responsible. Only in very exceptional in- 
stances do we think that a justifiable case will arise in which permission should 
be granted to shipowners to curtail their liability and to limit the operation of 
the legislation so as to exclude delivery while not exempting the voyage itself. 

42. The new legislation should, however, provide for the granting of the neces- 
sary permission in such exceptional cases. 

43. Maximum monetary limits to liaHlity. — Section 8 of the Canadian water 
carriage of goods act, 1910, states : 

" The ship, the owner, charterer, master, or agent shall not be liable for loss 
or damage to or in connection with goods for a greater amount than $100 per 
package, unless a higher value is stated in the bill of lading or other shippipg 
document, nor for any loss or damage whatever if the nature or value of such 
goods has been falsely stated by the shipper, unless such false statement has been 
made by inadvertance or error. The declaration by the shipper as to the nature 
and value of the goods shall not be considered as binding or conclusive on the 
ship, her owner, charterer, master, or agent." 

44. It is noticeable that the limit of $100 imposed by the act is low compared 
with the limit voluntarily imposed by the shipowners in other trades. The act, 
apparently leaves it open to the shipowner to charge a higher freight for pack- 
ages of which the declared value is over $100. 

45. Neither of the other similar Dominion acts nor the Harter Act contains 
any provision of this k|nd, and although the Harter Act purports to render it 
illegial for shipowners to contract out of their liability for loss of, or damage 
to, goods, nevertheless, the United States courts have held that it was com- 
petent for a carrier of goods to agree with the shipper upon the valuation of the 
property carried, so that the carrier assumes liability only to the extent of the 
agreed valuation. The view has been expressed to us that, in effect, shipowners 
could evade their liability under any of the existing legislation except, perhaps, 
the Canadian act, by " agreeing " an extremely low value for goods with the 
shipper. 

46. It appears to us that it will be necessary in the new legislation : 

(1) To provide for the settlement of a reasonable maximum " value "as the 
limit of liability, or, probably, several such limits for the various trades, and . 
to provide in some way for changes to be made to accord with any allered con- 
ditions in the freights and values. 
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(2) To prevent evasion of the general liability by any system of low or 
nominal agreed values. 

47. As regards (1), It would appear that in prewar tunes the maximum limits 
inserted in the bill of lading bore a rough relation to tlie average value of the 
goods carried in the trades concerned, and small complaint was made. Recent 
sudden changes in prices have reuderetl these chstoniary limits Inappropriate, 
and in some trades readjustments have been made. On the whole, we feel 
that probably the best way to deal with the matter would be to leave the ship- 
owners to insert their own reasonable maxima in agreement with the shippers 
in each trade, but with permission for an appeal by any interested party to 
some independent authority in the event of the maximum not being thought 
reasonable. In the case of exceptionally valuable articles such as gold and 
precious stones, we think that a duty should be incumbent on the shipper of 
declaring the contents and value of the package at the time of shipment. 

48. Methods of dealing loith exceptions and limits; proposed imperial hody. — 
It will be seen that for the smooth working of the proposed legislation we 
think that a certain elasticity will be necessary at three points : 

(i) As to new and exceptional articles, voyages, and methods of carriage; 
(ii) As to the curtailment of liability in exceptional circumstances; 
(iii) As to the monetary limits of liability. 

49. The statutory provision in regard to each of these three categories might 
be in such terms as to leave the application in particular cases to be decided by 
the ordinary courts of law. The courts would have to decide, for example, 
whether particular risks came by reason of their novelty witln the exceptions 
intended by the enactment, or whether a limit of liability was reasonable. This 
would be a feasible course, but, in our opinion, one attended with two grave 
defects. 

50. In the first place, this method would not afford the elasticity which i3 
particularly necessary in dealing with the details of commercial practice. The 
ordinary courts must, of course, remain the interpreters of the common law, 
whose operation on this subject would be restored by the new statute law, but 
we think that a specially constituted body, whose members should preserve 
close contact with commercial conditions, would be better adapted to make the 
kind of decision that is required. 

51. In the second place, reference to the courts of law might not secure the 
imperial uniformity which appears to us to be so desirable. There would prob- 
ably be conflicts of decision as between the courts in the different countries of 
the Empire, and, even if appeal to the privy council were practicable it would 
be a very expensive and prolonged process, quite unsuited to the special pur- 
pose in question. 

52. Having regard to these arguments and to the great importance we attach 
to the preservation of uniformity throughout the Empire and to the elastic 
working of the legislation, we have considered the alternative of providing for 
the reference to a special body, common to the whole Empire, of the particular 
questions and appeals involved. This alternative is naturally suggested by the 
resolution of the imperial war conference of 1918 in favor of the appointment of 
an imperial investigation board. 

.53. We have given careful consideration to the methods by which the findings 
of such a board might be. made effective. There are two main alternatives — 
either the decision should become operative immediately it has been duly pro- 
mulgated by the board, having the effect, for example, of adding a new com- 
modity to a schedule in the act of each part of the Empire, or the finding should 
be advisory and require to be adopted by the appropriate organ of the Govern- 
ment of each part of the Empire, as by order in council. 

54. Obviously, the former method would have the greA advantage of securing 
(a) immediate uniformity, (&) speed of decision, and (c) probably technical 
superiority, but we recognize that such a scheme raises constitutional questions 
which are beyond the scope of our terms of reference. This is a matter which 
we must, therefore, leave to higher authorities: but we think that the establish- 
ment of such a board is most desirable, even if it should be endowed only with 
advisory powers. 

55. Other functions of such an imperial 'body ; further matters relating to &iK.t 
of lading. — It is clear that the functions of the proposed board could not well 
be confined to the specific task contemplated above, and we think it opportune 
to deal here briefly with two other matters which have come before us and led 

• us on other grounds to contemplate the establishment of such a central body. 

56. The first of these matters Is the question of the use of the phrase "re- 
ceived for shipment" in bills of lading as an alternative to or in substitntion 
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for the usual single word " shipped." This question was brought before the 
committee by the Rubber Growers* Association. As their complaint was against 
the practice in this matter of certain-named steamship companies in the Far 
Eastern trade, it was considered that the most appropriate course would be to 
endeavor to bring the parties together, with a view to their arriving at a 
mutually satisfactory solution. Accordingly, after correspondence with the 
shipping companies in question and the eastern exchange banks, a meeting was 
held on December 10, 1920, at which our chairman. Sir Halford Mackinder, pre- 
sided, and the Rubber Growers' Association, the shipping companies, and the 
eastern exchange banks were severally represented. An account of the meeting, 
as agreed to by all concerned, is attached as Appendix III, from which it will be 
seen that the cause of difference was removed, at any rate for the time being, 
by an arrangement accepted by all parties. 

57. We have quoted these proceedings because they illustrate the possibilities 
of conciliation by an imperial body which is in continuous touch with shipping 
conditions and is charged with the function of investigating complaints. 

58. The other matter to which we have referred is of a more general char- 
acter. There is in certain quarters a demand for a model or uniform bill of 
lading. 

59. The evidence as yet taken by the committee on this subject has been gen- 
erally to the effect that widespread uniformity was impossible, owing to the 
varying conditions of particular trades, but that a very considerable degree of 
uniformity might be secured in each homogeneous trade. Reference may be 
made in this connection to the practice which is understood to obtain in France 
of registering the forms of shipping documents with the chambers of commerce^ 
which in that country have a more or less official character. 

60» We think that the prevalence of the demand for uniformity is due to the 
fact that bills of lading have been varied by shipowners without adequate 
notice and consultation with shippers in the various parts of the Empire. 

61. We hope that the general terms of the bills of lading will be increasingly 
settled by negotiations between associations or bodies representative of the 
general interests concerned, and the decision of the question of shipowners* 
liability should render this more feasible. An example of what can be accom- 
plished on these Unes is afforded by the work done within its own sphere by 
the documentary conmiittee of the Chamber of Shipping of the United Kingdom. 
It is, however, the case that shipowners and shippers are frequently resident 
in different parts of the Empire, and we think it would be advisable that there 
should be an imperial body to which they may resort for purposes of conciliation. 

62. The completion of the further work involved in^our terms of reference 
will doubtless give us additional experience of great value in connection with 
the functions of such a central body as has been referred to, and we propose 
devoting very careful consideration to its constitution and to the question of 
the other functions which might with advantage be assigned to it. 

63. It is obvious that it must be representative of the principal parts of the 
Empire and that it must include persons of expert knowledge. Provision may 
also have to be made for the holding of local inquiries by one or more of its 
members, perhaps with the assistance of local assessors. 

64. We have felt, however, that the question of shipowners* liability under 
bills of lading is of such long standing, and gives rise in many quarters to so 
much feeling, that it was desirable to come to our conclusion in regard to it 
and to report them without delay. 

65. We desire to add that before our colleague, Sir Kenneth Anderson, left for 
Australia he agreed to the recommendation in regard to shipowners* liability 
which is stated in paragraph 31, though the remainder of the report was not 
drafted in time for his signature. 

66. Finally, we must thank our secretary. Mr. E. J. Elliot, and his assistant, 
Mr. R. D. Fennelly, for their unwearying and skillful assistance in the prepara- 
tion of this report 
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[Api)endix I.] 

Summary of Evidknce on the Limitation of Shipowners' Liability by 

Clauses in Bills of Lading. 

i. summary of evidence on behalb' of shippers. 

Carriers' risks a/nd navigation, risks, — It will be convenient at the outset to 
indicate the limits of the question as it comes before the committee. Risks to 
property carried at sea arise from two classes of causes: (a) Perils of the sea, 
giving rise to what may be called navigation risks, and (b) want of care in 
handling, stowing, or keeping of goods. (R., 339-344.*) It is the latter kind of 
risk that is chiefly in question. Further, overseas commerce involves transit 
over land to ship and from ship between the origin and final destination, and 
the shipowner now often performs shipping and forwarding agents' work. 
(A., 150.) It is only that part of the whole act of transportation which apper- 
tains to the ship that is contemplated in what follows except where otherwise 
speciflcally stated. 

Responsibility and control. — Shipi)ers and consignees contend that the natural 
and proper principle in this matter is that the shipowner and his servants are 
the only persons in a position to insure due care in the loading, custody, and 
unloading of the goods carried, and that in consequence the responsibility for 
such due care and the liability for any loss or damage occurring should fall 
upon the shipowner, who should not be allowed to contract himself out of his 
liability. (M., 1263, 1279.) 

Existing position under English law. — By the common law of England the 
shiix>wner as a couunon carrier is absolutely responsible for the safe carriage 
and delivery of the goods he carries unless prevented by the act of God or the 
King's enemies. This is, of course, subject to such statutory limitations as are 
impose<l by the merchant shipping acts. Until a comparatively recent date, 
about 1885, it appears that shipowners and shippers were in agreement that it 
was the responsibility of the former to carry and deliver safely the goods In- 
trusted to them in respect of all causes of damage or loss which were or should 
be within their control, and that billls of lading, which were then largely drawn 
by agreement, did not contain the exemptions now complained of. (Memo- 
randum put in by Liverpool Chamber of Commerce.) (M., 1165, 1166.) 

It was and is, however, equally the position under British law that there is 
nothing to prevent a shipowner from exempting himself by special contract 
from liability for damage and loss of every kind and arising from every cause, 
and tlie shipowners began about 1885 to introduce Into bills of lading exemption 
clauses of increasing comprehensiveness and stringency. (R., 233 et seq.) 
The reasons of this change are stated to have been the increasing combination 
among shipowners and the fact that the volume of the world's trade had, on 
the whole, overtaken and kept ahead of the amount of shipping accommodation 
available for it. (Memorandum put in by Liverpool Chamber of Commerce.) 
Thus the shipowners, it is held, were placed in a position of advantager Agreed 
bills of lading have been altered by them, and, although the practice of agree- 
ment between the parties still obtains to a certain extent, e. g., the Indian bills 
of lading of 1919 (M., 1209), it does not give either immediately satisfactory or 
lasting results from the shippers' point of view. (M., 1164.) Shippers have 
in fact, it is contended, been faced by an interest possessing such a degree of 
monopoly that freedom of contract does not in reality exist. (R., 218.) 

Pilferage. — In recent years the question of shipowners* liability has received 
additional importance from the great increase in pilferage which has occurred 
as an indirect effect of the war. It was stated that pilferage has increased 75 
per cent' since the outbreak of the war, and has become an organized and 



^The references are to the numbers of the questions, and the following abbreviations 
are used to Indicate the names of the witnesss : T. — Mr. E. B. Tredwen, London Chamber 
of Commerce. A. — Mr. J. W. Allen, J. P., Hull Chamber of Commerce. R. — Mr. J. P. 
Rudolf, Liverpool Chamber of Commerce, Liverpool and Glasgow Underwriters' Associa- 
tions. N. — Sir Norman Hill, Bart, Liveriwol Steamship Owners' Association. H. — 
Mr. L. C. Harris, Chamber of Shipping of the United Kingdom. Nich. — Mr. E. F. 
NichoUs, Institute of London Underwriters. B. — Mr. S. A. Boulton, Lloyds' Committee. 
C. — Mr. F. H. Carey, London Assurance Corporation. M. — Mr. J. S. McConochy. Man- 
chester Association of Importers and Exporters. Ho. — Mr. R. D. Holt, J. P., Mesars. 
Alfred Holt & Co., Liverpool. 

 This would appear to be a very moderate estimate. In the Times Trade Supplement 
of November 20, 1920, figures for the monetary value of claims for pilferage were 
glren, showing a risk from 1 shilling 44 pence per ton in 1913 to 26 shillings 91 pence 
fii June, 1920. 
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wholesale practice. It is prevalent throughout all the carrying trades, and 
admitted not to be so great on ship or by shipowners' servants as by stevedores, 
iU>ckers, and others on shore. So serious did the losses become that in May, 
192(>, English underwriters agreed among themselves to pay not more than 75 
l>er cent of claims. (T., 39, 40, 46.) One witness stated that one reason for 
increased pilferage was that prior to this step on the part of the underwriters 
neither the cargo owner nor the shipowner really cared about the safe carriage 
■of the cargo. (M., 1271.) 

Actual grievances, — ^Evidence as to the actual disabilities experienced by 
cargo owners has been carefully sought. It is generally admitted that claims 
against shipowners in respect of loss of or damage to goods cs^rried at sea, if 
reasonable, are met to a very considerable extent by the shipowner, though he 
is not legally liable owing to the terms of his bill of lading. One witness on 
behalf of the chambers of commerce said he had had no just claims refused, 
and that in his opinion and experience the shipowner puts in these " clauses to 
protect himself from dishonest and unreasonable clients, but the reasonable, 
iionest client is not prejudiced by them." (T., 33.) 

Another witness, who spoke on behalf of both shippers and underwriters, 
though admitting that " there are a very large number of responsible and 
reputable shipowners who, when they are dealing with Important and regular 
clients, undoubtedly admit the claim, if reasonable," stated that it is only with 
a minority of shippers that the shipowner will deal thus. (R., 224, 225.) 

The witness who appeared on behalf of the Manchester Exporters and Im- 
porters* Association said that their experience is that once they go to the ship- 
owners in a friendly manner they can always get a settlement but the objection 
is to being in the position of having to accept these settlements as acts of grace. 
(M., 1219.) 

Certain si)ecitic cases in which shippers had to submit to apparently harsh 
cond.tions and others in which actual claims which seemed reasonable had been 
refused were adduced in evidence, and it was stated that some of these were 
typical of numerous others. (R., 203, 210.) (See also under the summary of 
evidence on behalf of the underwriters.) 

Insurance. — It is' the universal practice of shippers to cover themselves 
against loss of or damage to goods carried by sea by insurance. This is usually 
done under a " warehouse to warehouse " policy, which, as its name indicates, 
(*overs the whole transit and not merely that part of it effected by the ship. 
(T., 48.) The shipowner also covers with an underwriter or, more generally, 
with a mutual indemnity association any risks he may have, and it may hap- 
pen that there is overlapping, or double insurance of the same risk, very often 
to the advantage of the underwriter, who receives a premium while the ship- 
owner in practice takes the risk. (T., 78.) 

Complexity of hill of ladintj, — One of the minor points made against the pres- 
ent system is the great and increasing complexity of the actual form of bill of 
lading consisting of a large number of clauses printed in very small type and diffi- 
cult to interpret. (R., 218.) The evidence was against any attempt to introduce 
a uniform bill of lading for all trades, but that there should be common basic 
principles in the matter of liability. (R., 238, 314 ; M., 1177.) 

Benefits under existing legislation restravnmg the freedom of shipoumers to 
Hmit their UdbiUty^'-One witness stated that he had experienced no advantage 
under any of the legislation of the Barter type. Complaints still arise from trans- 
actions under those acts, and the real meaning of the Australian sea carriage of 
goods act had never been tested, with the result that no one knew its real meaning 
and effect (T., 26; T., 59-64; T., 123.) 

Attention was also drawn to the finding in the report of June, 1920, of the 
LfOndon Chamber of Commerce Committee that " the experience of working under 
tiie Harter Act and the sea carriage of goods acts is that merchants are little 
better off " for these acts. 

Chi the other hand, a practicing solicitor in Hull of considerable experience in 
such cases stated (in a written communication) that great improvement had fol- 
lowed the passing of the Harter Act. (Jackson: Appendix to Allen's evidence.) 
Other witnesses stated that the act had been the means of avoiding much litiga- 
tion, and that there had been an absence of complaints. (M., 1230 ; R., 223.) 

Agreed or limited values, — It was i)ointed out that a development had occurred 
which threatened to rob the Harter Act of much of its efficacy ; this was the 
practice, which had been held to be legal under the terms of the act, of stipulating 
an agreed value which may be very much below the real value of the goods. 
<R., 292.) The chief actual complaint would appear to be to the effect that the 
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rise in the value of commodities and in the level of freights has not been followed 
by a commensurate rise in the agreed values put in the bills of lading by the ship- 
owners. For example, the value of cotton was formerly stipulated at $100 a bale, 
a figure which has been raised .to $150, but this is not regarded' as a sufficient 
increase. (M., 1188-1190.) 

Complaint is also made in respect of the limitation of values inserted in bills 
of lading other than those under the Harter Act. For example, in the Indian 
bill of lading the maximum up to which the shipowner will pay in cases of loss 
or damage in respect of which he is prepared to admit liability at all is fixed at 
£100 per package only. It is contended that this should be raised in the same 
ratio as prices jand freights have increased. 

In the case of the Australian and China lines an increase to £200 has in fact 
been made, but it is not regarded as sufficient. 

It was stated that there should be no difficulty in the ascertainment of the real 
and jnst ^ alue and thai tliis nii^ht be defined as the invoce value or the market 
value at the time of discharge. (M., 3200, 1201.) Sometimes where the oons*jn- 
ment is to order there would be no invoice, and then the market value would have 
to be adopted, but the cargo owner contends that the shipowner should not have 
the option of choosing between the two values ; the cargo owner desires to know* 
his precise position. (M., 1231, 1232.) 

Merchants object to ad valorem freijihts chiefly because they are often un- 
reasonably high. (M., 1245, 1246.) The witnesses made it quite clear that they 
are prepared to pay an additional charjre in respect of the excess value of goods 
over a fixed limit of value to be agreed on, such charge being in the nature of 
an insurance premium. (M., 1254-1248; R., 292.) 

Having regard to the interpretations now placed on the Harter Act in this 
matter of agreed values and to the possibilities of evasion thereunder, the wit- 
nesses desire that in any legislation that may be introduced in the United King- 
dom or other part of the British Empire care should be taken to provide against 
any such evasion. The limit up to which the shiptiwners should be liable without 
additional charge should remain, but it should be at a reasonable level and not 
subject to arbitrary variation by the shipowner. 

Oeneral effect of transference of UahiUty hack to shipoumer; (a) on freights, — 
In regard to the economic consequences of compelling the shipowner to acc^t 
the liability opinion differed. One witness considered that the shipowner should 
be able to insure more cheaply because he had control of the risk. (M., 1246) ; 
another contemplated a considerable increase in freight, and that in general the 
increase in freight would exceed the shippers* previous payments to nnderwrlters. 
(T., 87.) Still another witness was of opinion that there would be no material 
increase in freights, but this opinion apr)ears to have bt^n based mainly on the 
feeling that in the past there had been no reduction in freight when the ship- 
owner had obtained relief from liability by new clauses In his bill of lading. 
(R.. 2aS-267.) 

(ft) On care exercised hy shipowners. — ^The fundamental question, howevei^, is 
whether a real economic saving would "be effected owing to greater care on the 
part of the shipowner and his servants and not merely a fresh allocation of bur- 
dens. 

It is admitted that shipowners are already going to very considerable trouble 
and expense in the endeavor to combat pilferage and that it is their practice to 
bear at any rate a large proportion of the losses from this and other causes ; but 
witnesses thought they would probably be still more careful if the responsibility 
were fixed upon them. Instances were given where the present conditions were 
considered to be actually conductive to fraud. There is, for example, a short de- 
livery clause which provides that a signed statement by a ship's officer shall be 
evidence of short delivery aii<i evidence also that the short delivery arose from an 
excepted peril, though the statement need not specify the nature of the peril. 
(R., 244.) Shipowners may no doubt be expected to insure against these risks if 
placed upon them in their mutual associations, and it might be argued, therefore, 
that they would not, in fact, be more careful than at present. As against this, 
however, it was urged that the colleagues of a shipowner in such associatlonB 
would soon become critical if his claims l»ecame excessive. (R., 262.) 

Practicol difficulties of aUocoHnq rcfirKtnsibility for loss. — Considerable at- 
tention was given to the practical difficulty of determining where loss of, or 
damage to, goods, especially through pilferage, actually took place. The goods 
in passing from warehouse to warehouse via road, railway, dock, and ship are 
are necessarily in the possession and care of several different interest, and in 
determining the liability for pilferage it is necessary to make reasonably stire 
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of the stage in the whole process of transportation at which the loss took place. 
The witness for the cargo owners who was chiefly examined on this subject was 
of opinion that the last party in the chain of transport should be responsible 
for delivery of the goods in good order and condition to their final destination, 
and that each earlier party should obtain a clean receipt from the succeeding 
party. (M., 1284-1298, 1305-1306, 1309, 1317-1319.) Before such receipt was 
given all practicable precautions would naturally be taken to make sure that 
the goods are in good order and condition. It was admitted that the conditions 
under which the loading and unloading of ships proceed are to-day such as to 
render it impossible to examine thoroughly the goods on receipt either by the 
ship or by dock authorities or railway coiupanies. In these circumstances the 
transport autliorities can only take what precautions are practicable. 

The intention v/ould be that claims for loss would in the first instance be 
against the last party delivering the goods, and there would be no presumption 
that the loss had occurred while the goods were on the ship or in the custody 
of the shipowner. 

Need for legislation rather than mutual agreement. — It is not denied that 
associations of merchants afford valuable means whereby their points of view 
may be brought effectively to the notice of shipowners and attention was di- 
rected to the opinion expressed in the report of the London Chamber of Com- 
merce committee that a strong merchants' committee in each trade is the best 
means for getting a redress of grievances. (T., 13.) It was held, however, by. 
one witness that while procedure by bargaining between shippers' and ship- 
owners* associations easily met the case of bulk cargo shipments, it was not 
adequate for miscellaneous liner cargo. (R., 321.) He said that attempts had 
been made to agree bills of lading, but such agreed bills had not stood very 
long before alterations and new clauses had been introduced by the shipowner. 
( R., 346. ) The same had been the experience on the Continent, though in the 
case of France standard bills of lading were filed with the chambers of com- 
merce and so obtained an ofiicial character. (R., 350.) 

There is no doubt that the merchant community in this country generally re- 
gards legislation as essential to secure that the shipowner undertakes liability 
as desired. (M., 1183, 1239.) The witness from the Manchester Association 
thought that legislation would be necessary, but he also thought (a) that it 
ought to be possible to fix bills of lading by agreement between representative 
bodies of shippers and sliipowners (M., 1233-1236), and (&) that shippers 
would accept some such system provided that the agreed bills of lading should 
be registered with some ofiicial or semiofficial body, and not be alterable arbi- 
trarily or without due notice. (M., 1206-1211.) 

11. SUMMARY OF EVIDENCE ON BEHALF OF THE SHIPOWNERS. 

Freedom of contract. — ^The shipowner puts at the outset the desirability of 
freedom of contract, contending that the interests of all parties are thereby best 
secured. (N., 363-364, 418-422.) It was argued that a monopoly or quasi 
monopoly did not exist in the case of shipping as shipowners could not prevent 
freights falling; it was admitted that a nearer approach to such a state of 
affairs obtained in the Australian trade than in other trades, but this was 
attributed to the fact that the restrictive legislation of the Commonwealth had 
had the effect of keeping tramp shipping away from the trade. There is noth- 
ing to prevent outside shipowners from competing by offering better conditions 
to shippers (N., 414), and there is no dictation, e. g., from the London and 
Liverpool Protective Association as to the conditions which steamship owners 
may put into their bills of lading except that there must be a clause exempting 
them from liability for loss due to negligent navigation. (N., 385, 391.) 

The compelling power on the shipowner to make him give reasonable condi- 
tions in regard to the carriage of goods Is the necessity of maintaining the repu- 
tation of his line and of giving satisfactloii to his customer. The reputable 
and fftr owner gets much better support. One witness stated that the ship- 
owner who is careful to avoid loss and damage to Ills cargo has the advantage 
that more favorable rates of insurance are quoted by the underwriter to the 
shipper on goods shipped in his steamers than on those shipped by competitive 
steamers whose owners do not enjoy so good a reputation in this respect. (N., 
380, 284 ; Ho., 1404, 1411.) 

Though the shipowners would appear to take no exertion to the account of 
the development of the present situation put forward on behalf of the shippers 
it is claimed as an example of the good arrangements obtained under a free 
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r6gim4 that the Barter Act was based on a form of bill of lading negotiated 
some 10 years previously by the Liveii>ool Steamship Owners' Association with 
the New York Produce Exchange. (N., 385 ^H., 584.) 

The explanation given of the umhmbtcd change in the nature of the bill of 
lading is that the complexity of ocean trade has increased enormously, and that 
to protect himself against unfair claims on the part of unreasonable shippers or 
consignees or ingenious underwriters the shipowner has been obliged to insert 
numerous clauses in the bill of lading. (Harris; Memo.) 

Actual position of shipper in practice. — The shipowner contends that steam- 
ship hnes very generally recognize pilferage claims; though it was admitted 
by Sir N. Hill that " sometimes questions arise as to stowage." It was ad- 
mitted that there might be a tendency to treat the small trader unfairly, but on 
the other hand, it was strongly contended that the modern development of liner 
services had conferred essential advantages on the small shipper. (N., 434-435, 
445-446, 549; H., 580, 609.) Mr. Holt, who took up the position that practlcaUy 
every loss was due to negligence, said that though he would not necessarily pay 
a claim if he was satisfied that the loss was due to negligence, he recognized that 
there were cases in which the shipowner ought to pay ; the general motive in 
paying claims outside the legal liability would appear to be a desire to preserve 
an atmosphere of good will. (Ho., 1388, 1394.) 

Complexity. — As regards the complaint against the modern bill of lading on 
the score of its complexity it was stated that the underwriter does not really 
want to know the terms of the bill ; what he does want to know is the name of 
the line which issues the bill (H., 571-574) ; it is upon the reputation of this 
line that he bases his rate of premium (see above under •* Freedom of con- 
tract " ) . It is stated that the claims clerks of the underwriters should be per- 
fectly familiar with the terms of bills of lading as they naturally have to ex- 
amine them carefully when claims from their clients are received. (N., 400.) 

Uniform bills of lading would be quite impracticable. (H. Memo.) It was 
urged that it nmst be within the power of the shipowner to vary the clauses of 
his bill readily ; elasticity is essential, and the settlement of clauses by agreement 
(even among shipowners themselves) w^as not regarded, by one witness at any 
rate, as feasible. (H., 634-636.) Thfe bills in use do, however, agree on funda- 
mentals. (H., 646-648.) 

Existing legislation. — Sir Norman HIU gave evidence as to one important 
difference between the provisions of the Harter Act, 1893, and the Australian 
sea carriage of goods act, 1904. The former provides that if the shipowner 
" shall exercise due diligence to make the said vessel in all respects seaworthy 
and properly manned, equipped, and supplied," then he is absolved from re- 
sponsibility for damage or loss resulting from faults or errors In navigation, 
from dangers of the sea and from other definite causes generally beyond his 
control. The Australian act provides, on the other hand, that in every bill of 
lading a warranty shall b'e Implied that the ship shall be at the beginning of 
the voyage seaworthy in all respects and properly manned, equipped, and sup- 
plied, and it Is not enough for the shipowner to exercise due diligence to secure 
exemption from liability for loss and damage arising from causes of the same 
kind as those referred to above. (N., 471-473.) 

This distinction, thought theoretically important, does not appear to have had 
much practical effect. The Australian act is not clearly consistent with Itself 
and the exact legal position has never been tested. It was stated that ship- 
owners had not yet accepted the Austrian sea carriage of goods act as consti- 
tutional. (Ho., 1330, 1385.) 

Moreover, the particular difference here in question is not directly concerned 
with risks of damage and loss due to careless handling, stowage, and custody, 
though it might have the effect of bringing within the responsibility of the 
shipowner some risks whch, on practcal and fair grounds, ought to be exclude<l. 

It was stated that the passing of the Harter Act had not made any prac- 
tical difference to shipowners, and probably not a single policy of Insurance had 
been dropped because of it, nor had any reduction of premiums occurred. It 
was doubted by one witness whether his firm had paid, under the Harter Act 
or the Australian act, any claim which they would not have paid but for those 
acts. (N., 410, 469, 555; H., 582; Ho., 1381, 1388.) 

The Australian act was strongly condemned in respect of the features ex- 
plained above, and was stated to have had the effect, coupled with other legis- 
lation, of putting up freights to and from Australia, (N., 470, 472, 477; Ho.. 
1331.) At the same time it was admitted that the terms of the act had been 
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adopted In the outward bill of lading from the United Kingdom to Australia 
by most lines without an increase in freight. (Ho., 1387, 1434.) 

The Canadian legislation on the same subject was subjected to similar 
strictures, but the terms of the 1910 act appear to be much more close to 
tho.se of the Barter Act than to those of the Australian act. (N., 481," 523-524.) 
Shipotvners' difficulties, -^The clause in the home bill of lading, which protects 
the shipowner against pilferage claims, was put in largely because it is so 
difficult to prove or ascertain where the loss takes place, and it would manifestly 
be unfair to saddle the ship with the responsibility for losses which take place 
before the goods reach the ship, or subsequently to their delivery over the 
ship's side. (N., 417, 437-439.) Sir Norman Hill did not think there would 
be any objection to a provision to the effect that if it can be established that 
the pilferage took place, owing to the negligence of the shipping company's 
servants, the company should be liable. (N., 440.) But the biggest difficulties 
are those attending- delivery. Most of the additions to the modern bill of 
lading consists of provisions relating to what happens at the end of the voyage. 
(N., 558-562; H., 650.)' The shipowner wishes to end his responsibility for the 
goods at the ship's rail, or as soon as the goods leave the ship's tackle. There 
are, however, foreign ports, where the shipowner is in practice, unable prop- 
erly to control even the actual discharge of the cargo. (H., 577.) Particular 
examples of fraudulent dealing and conspiracy at far eastern ports, against 
which the shipowner may have to seek protection, were given. (Ho., 1458.) 

It had to be borne in mind, too, that shipowners in certain cases were also 
warehouse keepers, and that if they were no longer free in regard to their 
liability care would have to be taken to distinguish their liability as shipowner 
from that as warehouse keeper. (Ho., 1351.) 

Agreed or limited values. — Interesting evidence was given by Mr. Holt in re- 
gard to the problem of the maximum limit of value to be attached to goods in 
respect of liability. His object was to get the shippers to declare the value 
of their goods at shipment when above a certain prescribed limit, so as to secure 
that these valuable goods should be specially stowed and watched ; and he con- 
tended that if the shipper did not so declare valuable goods he was facilitating 
pilferage or theft and so should have no remedy against the shipowner. If, 
however, the value of the goods was duly declared, the shipowner would accept 
liability (where not otherwise excluded) up to a maximum in this particular 
case of f2(X), and on payment by the shipper of an extra sum of 5s. per ton, up 
to £400, as the shipowner would take the special care indicated and so help to 
reduce pilferage to a minimum. (Ho., 1346-1349, 1441, 1442, 1451.) 

Effect of proposed change in incidence of liability; (a) on insurance prac- 
tice. — T4^ie witnesses appearing on behalf of the shipowners were of opinion that 
the cost of insurance of the risks in question with the shipowner would in all 
probability be greater than the present cost of insurance with the underwriter. 
(N., 456-459.) Moreover, the proposed legislation would give the cargo owner 
merely a claim against the shipowner, and such a claim would not give the same 
security as the present policy of insurance ; the value of a cargo to-day is very 
many times the value of the ship. (N., 468, Sir N. Hill's Memo. sees. 3-5; Ho., 
1401.) The shipowner would insure by means of mutual clubs. (N., 461.) 

It was held that the banks would probably demand adequate insurance against 
failure of shipowners to pay claims if the shippers were to get legislation re- 
quiring the shipowner to guarantee safe delivery. (Sir N. Hill's Memo. sees. 
15, 16; Ho., 1400.) As mentioned above, the Harter Act had not, in fact, en- 
abled cargo owners to drop insurance. 

The opinion was expressed that the businesses of " carrying " and of ** insur- 
ance '* should be kept distinct. The big shipping companies could do the latter 
as well, but the smaller ones would suffer. 

(b) Foreign competition. — In this connection considerations of foreign com- 
petition are important. If two countries, the one (A) having the liability fixed 
on the shipowner and the other (B) leaving him free, are competing in the ex- 
port of goods to a third country, the shipowner in (B), ceteris paribus, may 
be able to quote a lower freight than his competitor in (A), and one witness on 
behalf of the shippers agreed that the lower freight would outweigh with the 
importer the better conditions of the bill of lading. (T., 90, 99.) Another such 
witness contended that the fairer bill of lading would get the business. Evi- 
dently the comparison is very hypothetical. Undoubtedly the shippers may be 
taken as desiring that the effect of foreign competition should be fully con- 
sidered before legislation is undertaken. 
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(c) On care of cargo. — It was not admitted, at any rate in the case of the 
lines, that the fixing of the liability on the shipowner would insure greater care, 
(N., 382-384; Ho., 1404.) It was iwinted out that the real force actuating the 
shipowner was his need to give satisfaction in his services, and that, in fact, he 
does pay sf major.ty of the claims. (See aljove under *• Freedom of contrattt,") 

Legislation or agreement. — ^Apart from the intrinsic merits or demerits of 
the measures suggested, the shipowners' representatives were much opposed to 
the idea of achieving those measures by legislation. On the other hand, ship- 
owners would always be ready to meet and discuss matters with the shippers ; 
*' the difficulty is to get really representative people who will speak for the ship- 
pers " ; but shipowners should not be the only parties who can combine. (Mr, 
Harris's Memo., p. 5; H., 600-604; N., 424, 53^-547.) The method of nego- 
tiation has been successfully employed in settling charter parties ; its application 
to the business of general shipments appears inherently more difficult, and the 
casual shipper who wants the lower freight offered by owners outside the 
conference is blamed as tlie cause of departures from agreed or qua si- standard 
forms of bills of lading. (H., 653-656.) Mr. Harris was inclined to represent 
the shipowners as better able to settle bills of lading to everybody's advantage 
by reason of their extensive knowledge of the difficulties involved, (H., 627- 
630.) Mr. Holt said that he had liad no difference with any important mer- 
chant as to the terms of the bills of lading (Ho., 1320), and that those who con- 
tribute the bulk of the cargo are quite as powerful as he was as shipowner, and 
a combination of two or three of them could obtain very favorable terms. (Ho., 
1367. ) At the same time he admitted that he never discussed a new clause with 
the merchants and that it was fair to say that the bulk of such clauses were in- 
serted without notice. (Ho., 1445-1446.) 

Sir Norman Hill said frankly that he thought the shipowners should be 
relieved from being judges in their own cause, i. e., in relation to pilferage 
claims, and, as already mentioned, he did not see any objection to the ship- 
owner being made liable for his servant's negligence in that connection. (N... 
442-448.) He agreed that this might do good and would probably do no harm. 
His personal opinion in regard to legislation in this country on the lines of the 
Harter Act was that " it would be of some advantage to cargo owners," subject 
to provision being made for owner's risk rates of freight ; and that " it would 
not do very much harm to reasonable shipowners." The consequences would 
not be considerable either way. (N., 56t^.) 

Sir N. Hill attached much importance to the provision of owner's risk rates 
to cover the case of new and unknown risks. (Sir N. Hill's Memorandum, s. 
21. ) He has pointed out that the cargo owner had reasonably been required to 
take the risk of the carriage of refrigerated produce in the early stages of 
that traffic. Such developments in the future might be checked if ha'rd and 
fast obligations were put on the shii)owners, though eventually the risks in- 
volved would become no more difficult to deal with than those of ordinary sea 
carriage. (Addendum to N.. 566.) 

III. SUMMARY OF EVIDENCE ON BEHALF OF THE UN DBB WRITERS. 

Responsibility and control. — ^That the power of control should carry with 
it responsibility for loss in order to secure the minimum of loss is the essential 
principle involved according to the underwriter. The loss through short deliv- 
ery, theft, and pilferage is very heavy ; rates of premium are as much as 2 and 
3 per cent ; and in regard to certain articles, such as boots and shoes, the risk; 
is certainlv not less than 10 iier cent. (R., 243; Nich., 670-680; C, 1129) ; and 
there has to be added to that the cost of litigation and the hostility engendered 
between the interests concerned. (B., 854, 872.) 

It is contended that the proposed change in the incidence of the liability 
would be the means of effecting a considerable improvement. (Nich. Memoran- 
dum, s. 6.) It was advanced by one witness that the bill of lading conditions 
of to-day aggravated the evil of pilferage. (B., 870.) Another witness held 
that the clause repudiating liability for pilferage was not of recent insertion, 
but that it had become more common for shipowners to take strict advantage of 
it. (C, 1109, 1110.) It was stated that the clause, which has been mentioned 
before as much objected to by shippers, to the effect that a sworn statement by a 
shipowner's servant shall be conclusive evidence that the goods have been stolen 
or pilfered, had been adopted by the shipowners as a consequ«ice of the heavi- 
ness of pilferage claims against them. (B., 860-864.) It was asked whether any 
legal proceedings had been taken to see whether judges would hold thi« clause 
to be reasonable, but apparently this has not been done. (B., 865-866.) 
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It was stated that increased competition among shipowners for freight would 
improve the situation ; but at the same time it was maintained that to a very 
substantial degree the lines held a monopoly. (Nich., 709 ; B., 872-875 930-931 ) 

1^18 admitted that good shipowners do at present pay claims, but there 
are vast differences, and although it was not denied that the shipowner has 
his reputation to maintain, it was stated that it takes a long time for compari- 
sons to emerge, and that in regard to marine insurance, in particular, results 
are slow to show themselves. (Nich., 782-783, 802.) » ^ t-^j 

MaHne Hsks.— The underwriters made it quite clear that they did not wish 
for any greater stringency upon the shipowner in respect of navigation or 
marine risks, which could easily be kept separate from the risks of handling 
and custody of goods. (Nich. Memorandum, §5.) Indeed, one of the witnesses 
specifically states that legislation is required in this country to relieve the ship- 
owner from the absolute warranty of seaworthiness implied by common law 
but to impose the obligation to use due diligence by himself and his agents to 
make and keep the ship seaworthy. At present the shipowner can in this 
country contract himself out of the necessity for the warranty, and also out of 
that for exercising due diligence. Only under Australian legislation is there a 
statutory requirement of a warranty of seaworthiness. 

Pilferage.— It emerges from the underwriters', as from the shippers', evidence 
that the main trouble at present is pilferage and the difficulty of determining 
where in the whole chain of transport that pilferage takes place. (C, 1111^ 
1126. ) Pilferage and theft, also bad stowage, misdelivery and nondelivery, are 
not risks covered by the ordinary policy of insurance taken out by shipi>ers, 
but are usually insured under a separate policy. (B.. 893, 915.) One witness 
went so far as to say that the shipowner should not be liable for theft (implying 
violence) and pilferage unless they resulted from lack of due diligence on his 
part ; but that nondelivery and short delivery are shipowners' risks and should 
not be deemed to be due to theft or pilferage without due proof. (Nich., 694, 
818.) 

English underwriters in recently agreeing to pay up to 75 per cent only of 
the claims made under pilferage policies are thereby endeavoring to induce the 
shipper to take greater care in packing. (Nich., 799) In France it was stated 
the underwriter stipulates that he will only take 90 per cent of the theft and 
pilferage risk, and apparently the shipowner has to take the remaining 10 per 
cent. (Nich., 810.) 

The underwriter recognizes the difficulty of determining the point at which 
pilferage (or other loss or damage) has taken place, and he asks only that the 
shipowner should be responsible for the goods while actually in his i^ossession. 
(C. 1111-1126; Nich., 687-694.) It is admitted that the proportion of pilferage 
on land must be much greater than during carriage at sea, but typical examples 
of short delivery were cited, in which there must to all appearances have been 
connivance by the personnel of the ship. (Nich., 675, 742-743, 766-767; C, 
1041, 1083.) The question where the loss occurred in each case would have 
to be determined by the available circumstantial evidence. (C, 1133.) 

With regard to representations to the effect that the ship's officers have in 
practice very little power to control stowage and discharge in certain foreign 
ports, and also that certain port authorities, e. g., the Manchester Ship Canal 
Co., require the control of the ship to be given up to them while in dock, at 
the ship's risk, it was admitted that it would be unreasonable to fix upon the 
shipowner responsibility for what is not under his control. It was a limited 
class of case. (Nich., 788-793.) 

Actual grievances. — The committee have naturally sought to obtain particulars 
of concrete instances in which the present practice has led to undoubted hard- 
ship, but the volume of such cases which the witnesses have been able to adduce 
is not large. Mr. Carey, claims adjuster, gave particulars of three cases in 
which the shipowner repudiated liability on the strength of the bill of lading 
clauses, though he would appear to have been equitably responsible : 

(a) A case of wrong delivery due solely to the shipowner's servant's error, in 
which the shipowner offered only the limited value. (C, 1033.) 

(ft) A case of nondelivery on a voyage from Liverpool to Genoa, in which 
the shipowner refused to accept liability or to pay any compensation on the 
strength of a clause exempting him from liability for any loss capable of being 
covered by insurance. (C, 1041.) 

(c) Another case of nondelivery on a voyage from Liverpool to Naples in- 
volving £1,000, in which the shipowner contended that the loss was due to theft, 
and so a matter for the underwriter. (C, 1083.) 

60683—21 ^28 
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While admitting that many claims are paid by shipowners, though excluded 
by clauses, underwriters state that an important body of shipowners do not 
reasonably meet claims, and that they none the less do not charge any lower 
freights. (B., 897-902.) 

The claims refused by shipowners are generally in respect of nondelivery and 
pilferage. (C, 1093.) The shipper may be in the undesirable position that he 
is unable to pursue his claim against the shipowner, who has contracted himself 
out, or against the underwriter, who is not willing to insure every risk. An 
appreciable liability remains for the shipper; it is made up, it would appear, 
of 25 per cent of the pilferage risk, of inherent vice of goods, and of certain 
other definite risks and of any unknown ones. But the underwriter, like the 
shipowner, may pay where he is not strictly liable. (B., 942-947, 958-961 ; C. 
1055-1061. ) 

One of the complaints of the shipper is that under present bills of lading he 
is not given a reasonable time within which to make his claim. 

The unden^Titers affirm that it is quite impracticable for them to acquaint 
themselves with the terms of the bills of lading against which they are issuing 
policies (Nich., 784) ; in making the usual contracts for long periods there is 
nothing to protect them against changes in the clauses. (Nich., 698-700.) 
As underwriters in practice are unable to scrutinize bills of lading, their 
liabilities are unknown, and there must therefore be a tendency to charge a 
premium to cover the most extensive liabilities; in other words, to double 
insurance. (R., 219, 325; B., 887-890; C, 1051.) 

Sometimes notice is given of change in bills of lading, but the rule is not 
to give notice, and that is a cause of dis'^atisf action. (Nich., 815-816; B., 
896. ) Uniform bills of lading would not be practicable, but they should have in 
common certain fundamental characteristics fixed by agreement or legislation. 
(Nich., 707.) 

Benefits under existing legislation, — Evidence as to shipments from the United 
States to South Africa and from the United States to the United Kingdom 
appears to establish the fact that the conditions in South African harbors are 
very much better than in those of the United Kingdom, since the former traffic 
is not nearly so badly affected by short delivery, theft, and pilferage. (Nich., 
728, 745-748.) 

Evidence given by Mr. Carey, an adjuster of claims, tended to show that the 
clause paramount applying the Harter act conditions was ignored by ship- 
owners in South Africa, and that this was because shippers and underwriters 
have for reasons of cost, not as yet contested the matter in the union courts. 
However, the majority of shipowners trading from the United States to South 
Africa did not seek to repudiate liability, and the proportion of losses on those 
lines was very much less than on certain British lines in the same trade who 
ignored the Harter Act and added to their bills of lading a clause repudiating 
liability for pilferage. (C, 1004-1029.) Other examples of the indirect eflfect 
of the Harter Act were given, and it was advanced that the small proportion of 
claims for pilferage on imports into Canada from this country was an effect of 
the general care exercised by shipowners in the Canadian-United Kingdom trade 
in consequence of the Canadian legislation on the subject. (C, 1100.) 

It was confirmed that the i)osition under the Australian act remained uncer- 
tain. 

Value (fiffirvlty. — It was agreed that the sh!i)owner should be allowed to limit 
his liability as to value, and that he should in the case of the more valuable goods 
make in addition to his charge for carriage a cliarge in the nature of insurance. 
(Nich., 681, 758-760.) 

Effect of proposed legislation. — ^It was admitted that the present practice, by 
throwing all the risks on the shipper, and through him on the underwriter, made 
for simplicity. It was also admitted that if the shipowner had to take the latter 
risks the shipper would only get a claim Instead of an indemnity, and, further, 
that it was possible that the underwriter could insure with a narrower margin 
than the shipowner, though it was thought that competition between shipowners 
would bring the premiums down to the proper economic level. The main conten- 
tion of the underwriter seemed to be that the shipper would still insure, at least 
for some years to come, with the underwriter, but that, owing to the increased 
care taken by the shipowner, the rates of premiums would fall. (Nich., 711-712, 
768-777, 820-823. ) 

As regards competition with other countries, the determining factor would be 
freight and not conditions. (Nich., 719.) 
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Legislation or agreement. — ^The underwriters held that the present questions 
could best be dealt with by agreement between liner conferences and merchant 
associations, though it was admitted that it was more difficult for the latter than 
for the former to get together. (B., 876-880 ; Nich., 708.) Earlier attempts had 
failed by reason of the fact that shipowners amended agreed bills of lading. 

One witness was strongly of opinion that it would be better to secure greater 
elasticity by giving the board of trade power to approve clauses or bills of lad- 
ing which were in conformity with general principles laid down by law. (B., 
883-885, 914, 936-940, and subsequent letter of Nov. 11, 1920. ) 



[Appendix ii.] 

Memobandum on the Existing Legislation in the Dominions on the Subject 

OF Shipowners* Liability. 

The latest Dominions legislation against the limitation of shipbuilders' lia- 
bility by clauses in bills of lading is the water carriage of goods act, 1910, of 
Canada, and it is proposed below to state its chief provisions and, by comparison 
with them, those of the corresponding acts in Australia and New Zealand, and of 
the United States Harter Act, 1893. 

(A) 1. The main operative provision of the Canadian act is section 4, which 
is as follows : 

" Where any bill of lading or similar document of title to goods contains any 
clause, covenant, or agreement whereby — 

"(a) The owner, cliarterer, master, or agent of any ship, or the ship itself, is 
relieved from liability for loss or damage to goods arising from negligence, fault, 
or failure in the proper loading, stowage, custody, care, or delivery of goods 
received by them or any of them to be carried in or by the ship ; or 

*'(&) Any obligations of the owner or charterer of any ship to exercise due 
diligence to properly man, equip, and supply the ship, and make and keep the 
ship seaworthy, and make and keep the ship's hold, refrigerating and cool 
chambers, and all other parts of the ship in which goods are carried, fit and 
safe for their reception, carriage, and preservation, are in anywise lessened, 
weakened, or avoided ; or 

**(c)the obligations of the master, officers, agents, or servants of any ship to 
carefuly handle and stow goods and to care for, preserve, and properly deliver 
them are in anywise lessened, weakened, or avo:de<l; 

such clause, covenant, or agreement shall be illegal, null, and void and of no 
effect unless such clause, covenant, or agreement is in accordance with the other 
provisions of this act." 

2. It will be seen that this section deals with two matters, viz, (1) liability for 
loss or damage to goods in the course of their loading, stowage, care, and de- 
livery [subsection (fl)], with which may be associated [subsection (c)] the 
obligations of the master, officers, agents, and servants of the ship to exercise 
care in the handling, stowing, custody, and delivery of the goods; and (2) the 
obligations of the owner or charterer of the ship " to exercise due diligence " in 

.tlie manning, equipment, condition, and seaworthiness of the ship [subsec- 
tion (&)]. 

3. To the above section corresponds secticm 5 of the sea carriage of goods act,. 
1904, of Australia. The two sections are to a large extent identical in terms, 
the chef differences being (i) that in subsection (a) of the Australian act there 
is incln(1e<l ;«mong the sources of loss or damage " harmful or improper condition 
of the ship's hold or any other part of the sh'p in which goods are carried." At 
the same time it should be pointed out that in both acts there is in subsection (b) 
a preservation of the obligations in respect of making and keeping " the ship's 
hold, refrigerating and cool chambers, and all other parts of the ship in which 
goods are carried fit and safe for their reception, carriage, and i)reservation." 
(As to tlir exact effect of this in the Australian act see (i!) below.) 

(ii) In subsection (h) in section o of the Australian act dealing with what 
we may refer to as "seaworthiness," there is a difference in wording which,, 
though slight in itself, might, it seems, have important effects ; instead of reading, 
as in the Canadian act, "obligations * * * to exercise due dil.^'eiice to 
properly man, etc., etc.," it runs "obligations * * * to exercise due dili- 
gence and to properly man, etc., etc.," so that the Australian enactment would 
appear to effect the preservation of a general obligation to exercise due diligence 
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and of a specific obligation to properly man the ship, to make and keep the ship 
seaworthy and to carry out the other duties enumerated. The Canadian act 
seeks to impose only the exercise of due dilif?enee in respect of the specifically 
enumerated duties. The whole bearing of the Australian act on the question of 
seaworthiness will have to be considered further, ho\\^ever, in connection with sec- 
tion 8 of that act, corresponding to sections 6 and 7 of the Canadian act, as to 
which see below. 

The Barter Act, section 2, resembles the Australian act in that its words are 
*' to exercise due diligence, properly equip, etc.," but this may have been inad- 
vertent, us the wording of section 3 is " to exercise due diligence to make the said 
vessel, etc., etc." 

4. Section 300 (1) of the New Zealand shipping and seamen act, 1903, corre- 
sponds to the sections dealt with above; the chief differences between its provi- 
sions and those of the Canadian act are : 

(i) The inclusion in paragraph (a) of the "harmful or improper condition of 
the ship's hold " among the sources of loss or damage in respect of which the ship- 
owners' liability is to be preserved. 

(ii) On the other hand, in paragraph (h) there is no specific reference to» 
" refrigerating and cool chambers " ; the obligation is only, in this respect, to 
exercise due diligence to make the hold of the ship tit and safe for the reception 
of cargo ; its carriage and preservation not being included. 

(iii) Similarly, the obligation h\ respect of sea worth. ness proper is to make 
the ship seaworthy and not, as in the acts dealt with aboVe, to make and keep her 
seaworthy, but there are the additional words after " seaworthy " and capable of 
performing her intended voyage " ; in the New Zealand act there woukl thus 
appear to be no continuing obligation in this respect. 

(iv) A very important difference in the Nes\' Zealand provision is the qualifi- 
cation to the effect that clauses shall be null and void " unless the court before 
which any question relating thereto is tried shall adjudge the same to be just and 
reasonable." 

5. The Barter Act agrees with the New Zealand act In regard to point (iil) 
above, and moreover it does not contain any reference to an obligation to make 
or keep the ship's hold or refrigerating chambers or other parts of the ship fit 
and safe. As we have already seen at 3 (ii) above, it differs from the Canadian 
act also in regard to form of the obligations as to seaworthiness. 

6. On the whole, there would appear to be no feature of vital importance 
which this main provision of the Canadian act lacks and which the other acts 
contain. 

(B) 1. Section 4 of the Canadian act, as we have seen, deals with the liability 
and obligations of the shipowner, master, servants, and agents in respect of cargo 
and of " seaworthiness," and in respect of the latter the obligations are confined 
to the exercise of due diligence in regard to certain specifically enumerated 
matters. 

Section 6 removes from the shipowner liability in respect of loss or damage 
resulting from : 

(a) Faults or errors in navigation; 

(h) Faults or errors in the management of the ship; 

(c) Latent defect, 
provided due diligence In certain respects has been exercised. 

Its precise terms are as follows : 

" If the owner of any ship transporting merchandise or property from any port 
in Canada exercises due diligence to make the ship in all respects seaworthy and 
properly manned, equipped, and supplied, neither the ship nor the owner, agent, 
or charterer shall become or be held responsible for loss or damage resulting from 
faults or errors in navigation or the management of the ship, or from latent 
defect." 

2. In the Australian act there is no specific provision for exemption from 
liability in respect of faults or errors in the management of the ship or of latent 
defect. The provision in respect of "faults or errors in navigation" is con- 
tained in section 8, which is as follows : 

*'8. (1) In every bill of lading with respect to goods a warrant shall be im- 
plied that the ship shall be, at the beginning of the voyage, seaworthy In all 
respects and properly manned, equipped, and supplied. 

*' (2) In every bill of lading with respect to goods, unless the contrary intention 
appears, a clause shall be implied whereby, if the ship is at the beginning of the 
voyage seaworthy In all respects and properly matined, equipped, and sttpplied. 
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neither tbe ship nor her owner, master, agent, or charterer shall be responsible 
for damage to or loss of the goods resulting from — 

*' ( a ) Faults or errors in navigation ; or " 
(and there follow other items (6) — (t), as to which see (C) below). 

3. It would thus appear that under the Australian act the shipowner gets a 
relief hi respect only of what may be taken to be the main category of the three 
enumerated in the Canadian act, and then only provided the ship is actually at 
the beginning of the voyage " seaworthy in all respect and properly manned, 
equipped, and supplied," irrespective, for example, of latent defect. 

4. It has further to be remarked, however, (1) that, on the one hand, the force 
of the words '* unless the contrary intention appears " would appear to be to 
leave It free to the parties to agree that the shipowner shall be responsible for 
the classes of loss in question, and (2) that, on the other hand, this is a minimum 
measure of protection for the shipowner and that there is nothing to prevent him 
contracting out of llabilitj' for faults or errors in management or for latent de- 
fei»t so long as the bill of lading contains nothing contrary to section 5 or sec- 
tion 8 (1). 

5. The New Zealand law on this matter is contained in section 293 of the ship- 
plug and seamen act, 1908. It is in practically the same terms as the Canadian 
section (6), except that it does not refer to " latent defect." 

6. Section 3 (first part) of the United States Barter Act is the same as section 
6 of the Canadian act, except that it does not refer to " latent defect." 

iV) 1, In addition to the provision of section 6 of the Canadian act for a 
conditional exemption from liability in respect of faults or errors in navigation 
or in the management of the ship or from latent defect, there is by! section 7 
unct)nditional exemi)ti<m in respect of a number of causes of loss such as fire^ 
acts of God, deviation. The section is as follows : 

" The ship, the owner, charterer, agent, or master shall not be held liable for 
loss arising from fire, dangers of the sea or other navigable waters, acts of God 
or pul)rc enemies, or inherent defect, quality, or vice of the thing carried, or from 
insufficiency of package, or seizure under legal process, or for loss resulting from 
any act or omission of the shipper or owner of the goods, his agent, or representa- 
tive, or from saving or attempting to save life or property at sea, or from any 
deviation in rendering such service, or other reasonable deviation, or from 
strikes, or for loss arising without their actual fault or privity, or without the 
fault or neglect of their agents, servants, or employees." 

2. Section 8 (2) of the Australian act contains, in addition to faults or errors 
in navigation, a similar list, viz : 

( 1) ) Perils of the sea or navigable waters ; or 

(c) Acts of God or the King's enemies; or 

(d) The inherent defect, quality, or vice of the goods; or 

(e) The in.sufficiency of packing of the goods; or 
if) The seizure of the goods under legal process; or 

(^) Any act of omission of the shipper or owners of the goods, his agent, or 
representative; or 

(h) Saving or attempting to save life of property at sea ; or 
• {i) Any deviation in saving or attempting to save life or property at sea. 

The exemption hereby granted of the shipowner from liability in respect of 
damage to or loss of goods resulting from these causes is conditioned by the ship 
being " seaworthy " at the beginning of the voyage ; but as indicated at section 
(B) 4 above, the exact force of section 8 is far from clear. It may, for example, 
be open to the shipowner to contract out of his liability for fire, strikes, or other 
similar causes not embraced in the list, provided always the provisions of the 
rest of the act are not infringed. 

a In both the New Zealand act (latter part of section 293) and the Barter Act 
the list of exemptions does not contain fires, strikes, ** reasonable deviation," or 
the final general phrase of the Canadian section, " or for loss arising without their 
actual privity or without the fault or neglect of their agents, servants, or em- 
jjloyees." Moreover, the exemptions are conditional upon the exercise of due dili- 
gence to make the vessel seaworthy. 

4. In this connection it is pertinent to note the terms of section 502 of the mer- 
chant shipping act, 1894, as to the exemption of the shipowner from liability In 
respect of fire, the relevant portion of the section is as follows : 

S02. The owner of a British seagoing ship, or any share therein, shall not be 
liable to make good to any extent whatever any loss or damage happening with- 
out his actual fault or privity in the following cases, namely : 
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(1) Where tmy goods, merchandise, or other things whatsoever taken in or 
put on board his ship are lost or damaged by reason of fire on board the ship. 

5. The points of importance to note here are the comprehensiveness of the list 
of exemptions or, as they are aften called, " excepted i)erils " in the Canadian aci 
and their being unconditioned, also the apparent complexity of tlie Austral. an 
section. 

(D) 1. The Canadian act alone of the legislation we are here concerned with 
contains any definite provision limiting the amount of the liability iti connection 
with goods. This provision in section 8, which is : 

" The ship, the owner, charterer, master, or agent shall not be liable for loss 
or damage to or in connection with goods for a greater amount than $100 per 
package, unless a higher value is stated in the bill of lading or other shipping 
docmument, nor for any loss or damage whatever if the nature or value of such 
goods has been falsely stated by the shipper, unless such false statement has 
been made by inadvertence or eri'or. The declaration by the shipper as to the 
nature and value of the goods shall not be considered as binding or conclusive on 
the ship, her owner, charterer, master, or agent." 

In this connection reference should be made to the general overriding limi- 
tations of aggregate liability and to the special provisions in regard to valuables 
contained in section 502 (ii), 503 (i) of the merchant shipping act, which are as 
follows : 

502. The owner of a British seagoing ship, or any share therein, shall not be 
liable to make good to any extent whatever any loss or damage happening with- 
out his actual fault or privity in the following cases, namely : 

(ii) Where any gold, silver, diamonds, watches, jewels, or precious stones 
taken in or put on board his ship, the true nature and valuje of which have not 
at the time of shipment been declared by the owner or shipper thereof to the 
owner or master of the ship in the bills of lading or otherwise in writing, are 
lost or damaged by reason of any robbery, embezzlement, making away with, 
or secreting thereof. 

503. The owners of a ship, British or foreign, shall not, where all or any of the 
follow, ng occurrences take place, without their actual fault or privity (that is 
to say) : 

(a) Where any loss of life or personal injury is caused to any person being 
carried in the ship : 

( b ) Where any damage or loss is caused to any goods, merchandise, or other 
things whatsoever on board the ship ; 

(c) Where any loss of life or personal injui'y is caused to any person carried 
in any other vessel by reason of the improper navigation of the ship ; 

(d) Where any loss or damage is caused to any other vessel, or to any goods, 
merchandise, or other things whatsoever on board any other vessel by reason 
of the improper navigation of the ship ; 

be liable to damages beyond the following amounts (that Is to say) : 

(1) In respect of loss of life or personal injury, either alone or together, with 
loss of or damage to vessels, goods, merchandise, or other things, an aggregate 
amount not exceeding £15 for each ton of their ship's tonnage, and 

(ii) In respect of loss of or damage to vessels, goods, merchandise, or other 
things, whether there be in addition loss of life or personal injury or not, an 
aggregate amount not exceeding £8 for each ton of their ship's tonnage. 

(Contrary to what might have been expected, it has been held that similar limi- 
tations of liability to that provided for in the Canadian act are not illegal under 
the Australian, New Zealand, and Barter Acts, and it is customary to insert 
such in all bills of lading. 

(E) The Canadian, the Australian, and apparently the New Zealand legisla- 
tion * on this subject applies only to ships carrying goods from those Dominions 
severally. The Harter Act applies to any vessel between ports of the United 
States and foreign ports ; in other words, to bills of lading issued in countries 
other than the United States of America. 

(F) The Canadian act applies to all goods, " except live animals and lumber, 
deals, and other articles usually described as * wood goods.* '* 

The Australian act, section 800, of the New Zealand act (i. e., the main pro- 
Tislon only), and sections 1 and 4 of the Harter Act (i. e., the provisions aa to 

* Section 298 of the shipping and seamen act refers to any ship transporting merchan- 
dise or property to or from any port in New Zealand, but section 9 of the 1911 act, which 
relates to jurisdiction, refers only to any bill of lading or other document relating to the 
carriage of goods from any place in New Zealand. 
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liability in respect of the proper loading, stowage, custody, care, and delivery 
of goods, and as to issuing a bill of lading only) do not apply to live animals, 
but otherwise the legislation is of perfectly general application. 

(G) Section 9 of the Canadian act requires the issue on demand of a bill 
of lading des(;ribing the goods and their apparent order and condition, and 
section 5 requires that every bill of lading shall contain a clause to the effect 
that the shipment is subject to the act, and specifically forbids any stipulation 
or agreement purporting to oust the jurisdiction " of any court having juris- 
diction at the port of loading In Canada in respect of the bill of lading or 
document/* 

Section 6 of the Australian act and section 9 of the New Zealand shipping 
and seamen amendment act, 1911, are similar in effect to section 5 of th^ 
Canadian act. 

Section 4 of the Harter Act is similar to section 9 of the Canadian act. 

(H) Section 12 of the Canadian act provides for penalties (a fine of not 
exceeding $1,000, with cost of prosecution) for breaches of its provisions, and 
that the ship concerned may be libeled in this connection in any admiralty 
district in Canada. 

Section 7 of the Australian act similarly imposes a penalty of £100. 

The New Zealand acts do not contain any penalty clause. 

Section 5 of the Harter Act also provides for penalties, a fine not exceeding 
$2,000, and that the vessel may be libeled for the amount of the fine and costs. 

The above are the essential provisions of the Canadian water carriage of 
goods act and of the other similar acts. There are certain other provisions, 
which it will suffice to mention, viz: 

(a) Section 11 provides that when a ship arrives at a port where goods are 
to be delivered, the owner, charterer, master, or agent shall forthwith give 
to the consignees such notice as is customary at the port of the ship's arrival, 

(I)) Sections 13 and 14 deal with the shipment of dangerous goods. The 
former imposes a penalty on persons shipping goods of an inflammable, ex- 
plosive, or dangerous nature without previously obtaining the written per- 
mission of the agent, master, or person in charge of the ship, and the latter 
provides that if such goods are shipped without such permission they may be 
destroyed or rendered innocuous, without compensation to the owner, shipper, 
or consignee, the shipper to be liable for all damages arising directly or in- 
directly out of the shipment. 

No similar enactments occur In the Australian or Harter acts, but the New 
Zealand act contains a provision, section 302 (2), to the effect that notice 
of any claim for short delivery or pillage of cargo must be made to the agents 
in New Zealand of any ship not registered in New Zealand not later than' 14 
days after the delivery of the cargo in respect of which the claim is made. The 
first part of that section makes those agents responsible, with provision that 
In the event of their declining to accept the responsibility the master and 
another approved person shall enter into a bond before the ship is allowed 
o\ parance 

Sections 446-450 of the merchant shipping act, 1894, deals with the shipment 
of dangerous goods, and include provisions similar to those of the Canadian 
act. 

[Appendix III.] 

Minute of Pboceedinqs of a Meeting, Held at the Offices of the Boabd of 
Tbade on Friday, December 10, 1920, Between Representatives of the Rub- 
ber Growers* Association, of Certain Shipping Lines in the Fab Eastern 
Trade, and of the Eastern Exchange Banks in Regard to the Use of the 
Phrase, ** Shipped or Received for Shipment," in Bills of Lading. 

The following minute was agreed to by all the parties and signed by the 

chairman : 

The imperial shipping committee was appointed inter alia to inquire into 
complaints from persons and bodies interested with regard to ocean freights, 
facilities, and conditions in the interimperial trade. 

These proceedings are in respect of such a complaint from the Rubber 
Growers' Association, which was addressed to the committee in a letter from 
the association of July 27, 1920. The complaint was to the effect that certain 
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shipping companies had departed from the customary wording of bills of 
lading, which began " shipped " simply, by substituting such wording as 
" shipped or delivered for shipment," and they asked that the imperial shipping 
committee should take action to induce the shipping companies effected to revert 
to the single word " shipped." 

The shipping lines concerned were originally the Glen & Shire, Ben & Bolt 
Lines, but It appeared that the complaint against the Ben Line had subsequently 
been dropped. 

The meeting of December 10 had been arranged after correspondence be- 
tween the imperial shipping committee and the Rubber Growers* Association, 
the shipping lines concerned, and also the National Bank of India, as repre- 
senting the eastern exchange banks. 

There were present : Sir Halford J. Mackinder, M. P. ; Sir Edward Rosling, 
Mr. Norman W. Grieve, Mr. Frank Smith, of the Rubber Growers* Association ; 
Mr. Richard D. Holt, of Messrs. A. Holt & Co. ; Mr. E. E. Hills, of Messrs. 
The Glen Line (Ltd.), and the Shire Line; Mr. J. Y. Munro, of the National 
Bank of India ; Mr. E. J. Elliot, secretary to the imperial shipping committee. 

The complaint of the Rubber Growers* Association, as put forward by Sir 
Edward Rosling at the meeting, was to the effect that the bill of lading, issued 
by Messrs. Alfred Holt & Co. and the Glen and Shire Lines for the homeward 
trade in rubber, was printed with the phrase "shipped or received for ship- 
ment," but this was a departure from the old and customary form of the bill 
of lading, which created certain difficulties 'in connection with subsequent 
dealing with the rubber shipments in question. He asked that, as the normal 
printed form of the bill of lading for the trade, these shipping companies should 
restore the bill of lading containing only the word ** shipped," instead of the 
phrase mentioned above. The attitude of the eastern exchange banks was 
that they could not regard a ** received for shipment *' bill of lading as an 
effective instrument for their purposes; they must have a definite certificate 
of shipment, which the ordinary form of bill of lading gives, and Mr. Munro 
stated that these banks had recently determined among themselves, in Shanghai, 
that the " received for shipment " bill of lading should not be accepted at all. 

Mr. Holt pointed out that his shipping company were always prepared to 
give a "shipped" bill of lading where the goods had actually been shipped, 
and all parties agreed that in no circumstances should a " shipped " bill of 
lading be given before shipment had actually taken place. Mr. Holt said 
that the " received for shipment " form had been introduced to suit the con- 
venience of the majority of the shipping companies' customers in the trade, 
and that he thought the traders would experience considerable inconvenience 
if they used only a " shipped " bill of lading, which could not be issued until 
later than the other form, and might in many cases arrive in this country 
after the goods in question, thus causing inconvenience and delay. 

Mr. Holt, however, stated that he would forthwith give Instructions for the 
preparation and issue of two different forms of bill of lading for use in the 
trade in question, one of which should contain the word "shipped" alone, 
printed in black ink, and the other the phrase " shipped or delivered for ship- 
ment,*' printed in red ink, to make the form readily distinguishable from the 
other. These forms would be for homeward business only, and by means 
of the choice thus offered to shippers, it would be possible for them and the 
banks to determine which should be the form most generally used. The repre-' 
sentatives of the Rubber Growers' Association and Mr. Munro, on behalf of the 
eastern exchange banks, were understood to accept this arrangement as afford- 
ing the means of a settlement of the difficulty. These interests would issue 
to their members or agents notice of these arrangements, advising that the 
" shipped " bill of lading should be alone called for. 

Mr. Hills acquiesced in this arrangement on behalf of Messrs. The Glen 

Line and the Shire Line. 

Mr. Munro undertook to put it before the eastern exchange banks that they 
should do their best, so far as lay within their power and knowledge, to dis- 
courage any Improper premature issue of "shipped" bills of lading, i. e., 
before the goods had actually been shipped. It was made clear in this con- 
nection that there was no suggestion that the banks had in any way coun- 
tenanced this practice in the past. 
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Appendix II. 

PILFERAGE — INTERIM REPORT OF COMMITTEE APPOINTED BY THE COUNCIL OF THE 

CHAMBER OF SHIPPING OF THE UNITED KINGDOM. 

The couimlttee which whs appointed by the council for the purpose of investi- 
gation of the question of pilferage has conducted an extensive inquiry, and is 
now in a position to submit an interim report. 

The evil of pilferage has reached very grave dimensions, and the following 
instances will show that strong action is necessary if the growing practice is 
to be counteracted. 

One company estimated, when this question first came Into prominence, that 
upon each round voyage of two cargoes made In a wide variety of trades the 
shortage claims — believed to be due almost wholly to pilferage and theft — 
averaged £2,500 per voyage. 

A second company with less varied trade estimated that every cargo out and 
home costs an average of £1,000 In claims paid, say £2,000 for the round voyage. 

A third company produce<l statistics showing that whereas before the war 
claims averaged 1.44d. per ton of cargo handled, they recently averaged 26.91d. 
per ton of cargo handled, an Increase of nearly 2,000 per cent, and they are 
Btlll Increasing. 

A fourth Instance gives statistics of an outward trade served by some seven 
or eight steamship companies in which the average for the first nine months of 
last year was 3s. per ton of cargo handled. 

The committee feels. that a very great deal can be done by the shipowners 
themselves to eradicate the evil for the period during which the goods are in 
their charge, and It Is thought that the pivot of the situation Is the system of 
tallies and watching. Instances were quoted to the committee of the claims 
paid by seven separate companies all running in the same trade with the same 
agents where the average cost per ton of cargo varied from Is. 9d. to 5s. 2d., 
and there was substantial evidence that this notable divergence In the figures by 
different steamers was In the main due to varying practices on board in the 
matter of tallying and watching. 

The question of tallies and watching has, therefore, received special attention 
and the committee wLshes to submit the following recommendations: 

1. That tallies should be taken both In and out of the ship. It Is specially 
important that this should be done when discharging (a) Into open quays or 
(h) into lighters, and It is also of the first Importance when discharging on to 
the quays of dock and warehouse authorities. 

Frequently the dock authorities discourage tallies on discharge. This Is 
natural and understandable, since the responsibility for the safe custody of 
goods between discharge from the ship and delivery to the consignees on the 
quay or warehouse rests with them. During that time goods are often lost. If 
a tally- has not been kept on the ship It Is Impossible to prove delivery to the 
dock authority and claims for goods so lost are passed on to the ship and the 
shipowners are powerless to repudiate them. 

The dock companies urge that tallies Involve delay to the ship. The 
committee Is of opinion, however, that there need rarely be any material delay, 
and further, that shortage claims are now so grave that the gain from tallying 
would In general outweigh rare cases where actual loss might arise from delay. 

Further, the committee considers that even where shipping companies use 
their own wharves It is desirable that careful tallies should be kept. 

Where proper tallies are not kept It Is Impossible as a rule for the ship- 
owner, or even those In charge of the warehouse, to know whether a loss has 
arisen In the warehouse or not, the goods being tallied only on delivery from 
tlie warehouse. A shortage may have arisen in the warehouse, on the ship, or 
even before the ship loaded. Tallies at the rail would, therefore, assist those 
In charge of the wharf, the master, and the shipowners to trace any losses, and 
the responsibilities of the ships' officers on the one hand and of the wharf 
officials on the other would be defined. 

2. That In all cases when holds are open, whether loading or discharging. 
(a) there should be efficient control and supervision by the officers of the ship, 
and (ft) where officers can not be present at all holds they should appoint their 
own substitutes from among the petty oflScers, apprentices, wireless operators 
(vide Infra) and other members of the crew. It Is not proposed that officers 
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should be required to take the tallies themselves where it is not customary, 
but the committee desires to emphasize the. ultimate responsibility of the officers 

With reference to (a) the committee wishes strongly to urge that the super- 
vision, if not the actual tallying, is the province of the officers' responsibility. 
In small ships the tally is conveniently taken by the officers ; in large ships the 
superintendence of the tally is a matter for the officers whilst the tally clerks do 
the work. Where tallying is m)w customarily done by tally clerks or others it 
is not desirable to revert to the practice of requiring the officers actually to do 
the tallying, but they nmst take responsibility tor it as elTectively as for the safe 
navigation of the ship, and officers should be made to feel that good or bad out- 
turns will weigh with ownersMn considering promotion as well as good or bad 
navigation. 

With reference to (&) in home ports, where it is a common practice to allow 
officers to be away on leave, care should be taken that a sufficient number of 
officers are left to perform cargo duties and that the duties of those absent are 
devolved upon officers remaining or substitutes. They strongly recommend 
that the practice of supplying relieving officers should be extended. 

The committee also reconmiend that the wireless operators and watchers 
should be employed in addition to the officers in connection with the work of 
tallying, supervising, and watching, and it is desirable that they should eventu- 
ally be regarded as an integral part of the ship's personnel for performing 
cargo duties in port under the supervision of the master. 

The committee wish to make the following recommendations concerning 
pilferage reports to owners: 

1. That prompt reports should be sent direct to the owners at the time when 
the pilferage is discovered. 

2. That the reports should divide the claims, showing specifically which 
claims arise from pilferage. 

The committee wish to point out that " .special goods " unless they are under 
bars and keys invite the attention of pilferers. 

In regard to legal, magisterial, and police action the committee wish to 
recommend that — 

(1) Slripowners should prosecute every detected case of pilferage. There is a 
certain chariness about instituting legal proceedings, but such proceedings are 
imperative if pilferage is to be stopped. 

(2) The magistrates should be urged to set their faces against merely in- 
flicting fines, often paid out of subscriptions by the offender's associates. Fines 
are generally inadequate, and they should award imprisonment to persons 
convicted of larceny. 

(3) The magistrates' powers of dealing with persons convicted of unlawful 
possession should be enlarged and the maximum fine should be increased from 
£5 to £20.* 

(4) Further, the river and dock police forces should be strengthened and 
encouraged In vigilance. 

The commitee wish to make the following recommendations in regard to 
dock and harbor authorities: 

(1) That the authorities should be nu)re strict in the scrutiny of persons 
allowed to enter and leave dock and harbor premises. 

(2) That a system of triplicate passes should be adopted in all ports for 
goods taken out of docks (called "goods passes"), one to be retained in the 
pass book of ship and two to be handed to the person in charge of the goods 
to be given up at the dock gates. The dock authority should retain one of these 
two for their puri)oses and send the other to the ship's agent. 

(3) That there shoud be stricter examination of conveyances by road and 
water (carts, lighters, etc.) by those who are charged with the duty of doing so, 

(4) That where received by the dock or harbor authorities they should 
always give receipts for goods which are tallied by the ship at the ship's rail. 

The committee wLshes to recommend that the cooperation of the labor unions 
should be sought in encouraging a strong and healthy public opinion on the 
moral aspect of the evil, and it should be brought home to employers and 
employed that it is a stigma on the great body of those engaged in trade that the 
nefarious practices of pilferage and theft should have such great vogue to-day. 

In conclusion, the committee wish to emphasize the paramount importance 
for ships' officers of cargo duties under present-day conditions over all other 
duties in port. They believe from experience already acquired that If generally 
adopted their recommendations will speedily reduce the pilferage evil to small 
dimensions as affecting steamship owners, and they look forward to a time in 
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the nt^ar future when lests strict practces will be necessary by reason of the 
improved public sentiment on this subject. Tlie quicker the action taken the 
quicker and 'more complete the result achieved. 

L. 0. Harris, chairman of committee, Ellerman & Bucknall Steam- 
ship Co. (Ltd.) ; E. F. Alibott, Union-Castle Mail Steamship Co. 
(Ltd.): W. G. Inglis, Anderson, Green & Co. (Ltd.); H. R. 
Miller, United Kinp:dom Mutual Steamship Assurance Associa- 
ti<m : G. H. Noakes, New Zealand Shipping Co. (Ltd.) ; A. Woods, 
Lamport & Holt (Ltd.) ; C. Dance, Atlantic Transport Co. 
HjUI.) : H. M. Cleminson, general manager Chamber of Shipping 
of the United Kingdom; C. V. S. Potts, secretary of committee. 

t2S St. Mary Axk, London, E. C. 3. 

25 March, 1921. 



second intert]^! keport of the chamber of shipping pilferage committee. 

The following are some of the matters which have been considered by the com- 
tnittee since their last report : 

The committee recommend that the custom of issuing bills of lad'ng for 
goods " Received for shipment " except where the circumstances make no other 
form appropriate, should be discouraged ; as it gives scope for pilferage, and in 
no case should shipowners, under whatsoever pressure from m^erchants, issue a 
" shipped " bill of lading until the goods are on board the steamer, as the diffi- 
culties of protecting the steamer against claims for pilferage which may have 
liappened before shipment are thereby greatly increased. 

The committee have had many interviews with the representatives of the 
London lighterage trade and have come to an agreem^ent with them by which 
the present London lighterage clause is to be amended in a manner which has 
been accepted as satisfactory by the London Chamber of Commerce as well as 
by your committee. The lightermen agree to accept responsibility for pilferage 
and theft of goods while in their care up to a limited amount. 

The adoption of the 'new lighterage clause is in suspense until the bill before 
Parliament is passed which the Ughterinen are promoting for limiting their 
liability in respect of life and property on the lines of the merchant shipping 
act. ' 

The committee are following the results of the London police scheme. This 
Is very effective where adopted, but owing to lack of support the scheme is 
about to be withdrawn from certain doclvs in London which are chiefly used by 
lines not controlled in London. It Is understood, however, that the police 
authorities are seriously considering the extension of the London special dock 
police scheme to the whole of the river, which the head of the dock police has 
stated could be done at a cost of about £50,000 per annum with 200 additional 
men. 

Schemes on a bassis very similar to that which has been in force in London 
for the last 12 months are being inaugurated in several of the Australian States 
on the basis of a levy on the steamers of from l^d. to 2d. per ton of cargo 
handled, and it is very satisfactory to find that the labor unions as a rule are 
not averse to these means of purging their membership of the less desirable 
characters and of maintaining the reputation of workingmen for common 
honesty. 

Your committee have been referred to on one or two occasions for assistance 
in dealing with special problems at foreign ports coming within the scope of 
their reference, and in one particular matter they have deemed it expedient to 
invoke the cooperation of the seamen's union, as the interests of the seamen, as 
well as of shipowners, were very specially involved. In another instance a group 
of owners in a particular trade invoked the assistance of the chamber to deal 
with a system amounting to nothing less than armed robbery which prevailed at 
a Mediterranean port, and steps are in hand which are expected t6 bring about 
a remedy. 

Your committee desire to bring to the notice of shipowners this department 
which is responsible to the foreign office and the board of trade for commercial 
matters in the hands of British Government representatives abroad. Each 
British ambassador and master has on his staff a commercial secretary, who is 
responsible for coordinating the work of the consuls. Some of the commercial 
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secretaries during their leave in this country have visifed the chamber.. They ap- 
pear to have been excellently well chosen for their combined knowledge of 
British commercial matters and the conditions of the country tO which they 
are accredited, and in the committee's view 8hii)owners would be well advised to 
keep in touch with these gentlemen. Y<mr conmiittee have already received 
valuable assistance from these officials in several countries in connectiim with 
pilferage matters. 

Owing to the difficulty during the war of shippers obtaining materials of pre- 
war quality for i)a eking their goods, and also owing to the need of t)etter jwck- 
ing to prevent the increased pilferage, the question of wliat is adequate packing 
has been nmch discussed of late. 

Facts have been brought to the knowledge of the committee showing that 
where the steamship line has dictated the exact method of package* for go^Kls, 
some shippers have evaded the regulation by complying with it in the letter, 
but not in the spirit, such as by putting a double gunny of less thickness than 
the single original one. 

As a general principle the committee deprecate the adoption of. any formula 
by shipowners defining what will be accepted as satisfactory packing for 
various goods. A shipowner not having knowledge of the contents can not 
definitely state that the packing is satisfactory, and the specification of what 
is adequate packing is a matter for the shipper of the goods. Shipoi^^Tiers, 
therefore, should reserve their right to reject goods appearing to be insuffi- 
ciently packed, and also their right to plead insufficiency of packing. The 
merchants recognize this principle, and the London Chamber of Commerce 
have conducted some very interesting experiments revealing the qualities 
required in a packing case to stand the wear and tear of ocean transit and 
to hamper expei't thieves. 

In investigating this matter of pilferage, the attention of the committee has 
been drawn to the practice in some services of clausing mates' receipts some- 
what Indiscriminately with the words such as " more or less frail." 

The actual condition of the goods should at all times be accurately noted 
In detail, and the practice which many shippers desire of the shipowner 
accepting indemnities in lieu of clausing bills of lading in accordance with 
the facts, should be discouraged to the utmost. 

The committee have very carefully considered with expert assistance a 
number of devices to make pilferage on board ship more difficult, and they 
are preparing a schedule containing some suggestions of this character which 
may be useful to shipowners. 

Owners might well take the present opportunity to overhaul their standing 
Instructions to masters and officers ii\ respect to the care of cargo, with the 
object of bringing them up to date on this subject. 

There remains but one Important matter for your committee to deal with 
before they make their final report. The information which has been brought 
together has shown that at many ports of the world practices are growing up 
which raise difficulties in the way of making accurate and good deliveries ex 
ship. In particular there Is great difficulty at many ports in obtaining for the 
ships' officers a satisfactory account of the condition in which the goods are 
delivered out of their steamers, owing to the practice with many harbor 
authorities of intervening between the steamship and the consignee and taking 
the goods into shed or warehouse without any receipt or tally being taken 
or given until the goods are eventually delivered out of the shed to the con- 
signee, which usually takes place some time after the steamer has left the 
port. The committee are collating exact information, with a view to seeing 
whether the chamber can take or promote any action to get a better state 
of affairs. The experience already gained in a few cases indicates that 
important results for the benefit of shipping may be achieved in this con- 
nection, which should permanently assure the prospect of satisfactory out- 
turns of cargo. Meantime, they would call the attention of shipowners to the 
fact that a tally ex ship is sufficient evidence of the discharge of the cargo, 
even though the receiving authority refuses to attend the tally; and as it Is 
a customary stipulation in the bill of lading as well as the general rule of 
common law that the shipowner's responsibility is to cease upon the goods 
leaving the ship, such a tally should be taken and claims settled In accordance 
with Its finding, and not in accordance with the later finding after much 
pilferage may have happened while the goods are In the hands of dock 
authorities or others. 
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The general proposition underlying our recommendations is the responsibility 
of the deck officers for the proper reception, carriage, and delivery ex ship of 
their cargoes in good condition, and of the shipowners for giving every facility 
to the officers to perform these duties. 

L. C. Harris, chairman of committee, EUerman & Bucknall Steam- 
ship Co. (Ltd.) ; E. F. Abbott, Union-Castle Mall Steamship 
Co. (Ltd.) ; C. Dance, Atlantic Transport Co. (Ltd.) ; W. G. 
luglis, Anderson, Green & Co. (Ltd.) ; H. R. Miller, United 
Kingdom Mutual Steamship Assurance Association ; G. H. 
Noakes, New eZaland Shipping Co. (Ltd.) ; A. Woods, Lamport 
& Holt (Ltd.) ; H. M. (5leminson, general manager Chamber 
of Shipping of the United Kingdom; C. V. S. Potts, secretary 
of committee. 
28, St. Mary Axe, London, E.C.3, 

30th June, 1921. 
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